Qorti tal-Appell
(Kompetenza Inferjuri)
Imhallef Anthony Ellul

Appell numru: 10/18

Eman Salem Omar Elzubidi (ID 000128544A)
(appellanti)
vs
Direttur Generali tas-Sigurta” Socjali

(appellat)

25 ta’ Marzu, 2019.

1. Il-kaz in kwistjoni jitratta decizjoni tad-Direttur Generali tas-
Sigurta® Socjali li Eman Salem Omar Elzubidi m’‘ghandhiex jedd
tircievi “Subsidiary Unemployment Assistance” (SUA).

2. PBittra datata 14 ta’ Awwissu 2017, id-Direttur Generali tas-Sigurta Socjali

gharraf lil Eman Salem Omar Elzubidi li kien gie deciz li ma kinitx intitolata
ghal “Subsidiary Unemployment Assistance” u dan ghaliex “mhux sodisfatt I

inti I-kap tal-familja”.

3. Fit-28 ta’ Awwissu 2017 Eman Salem Omar Elzubidi baghtet notice of appeal
lill-Arbitru’.

4.  Fil-11 ta’ Dicembru 2017 id-Direttur Generali tas-Sigurta’ Socjali wiegeb? biex

jghid li I-appell ma jgangal |-ebda punt ta’ ligi jew principju ta’ importanza u li
ghalhekk kellu jigi michud. Huwa in oltre talab li ssir korrezzjoni tad-decizjoni
tieghu tal-14 ta’ Awwissu 2017 in kwantu r-raguni li abbazi taghha giet
michuda t-talba ghall-ghajnuna soc¢jali ghandha tagra hekk:

! L-ittra taghha waslet quddiem |-Umpire Board fit-28 ta’ Awwissu 2017 stess (Umpire No. 595/17)
2 L-ittra tieghu waslet quddiem |-Umpire Board fil-11 ta’ Dicembru 2017
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id-Direttur mhux sodisfatt Ii ged tifforma familja ghal rasek u/jew li m'ghandekx mezzi
ta’ ghajxien kif ukoll ghar-raguni li Zewgek la ged jirregistra taht [-Ewwel Parti tar-
Registru u langas ma hu inkapaci ghax-xoghol.”

Fis-17 ta’ Jannar 2018 Eman Salem Omar Elzubidi pprezentat is-

sottomissjonijiet relattivi ghall-appell taghha®. Hija inter alia spjegat illi fiz-

zmien tad-decizjoni kienet il-kap tal-familja ghaliex hi u zewgha kienu jinsabu
sseparati: “..appellant and her husband decided they did not want to live
together anymore and separated.” Kompliet tghid li zewgha telag minn Malta
fGunju 2016 bl-intenzjoni li ma jirritorna gatt lura. Ghalkemm ammettiet li
huwa fil-fatt rega rritorna lura Malta f' Ottubru 2017 u li prezentement huwa I-

kap tal-familja, enfasizzat li fiz-zmien tad-decizjoni appellata ma kienx.

FI-14 ta’ Frar 2018 id-Direttur Generali wiegeb ghas-sottomissjonijiet ta’” Eman

Salem Omar Elzubidi*. Huwa spjega li I-ghajnunja so¢jali kienet giet mi¢huda
lil Eman Salem Omar Elzubidi ghar-raguni li fl-assenza ta’ kuntratt ta’
separazzjoni ma setax ikun sodifatt li hija kienet legalment separata minn
zewgha, tant hu hekk li llum jirrizulta li Zzewgha ged jabita maghha u ma’
uliedu. Zied jghid li Zzewgha kien u ghadu obbligat li jmantni lilha u lil uliedu, u
li hija da parti taghha kienet fid-dover li gabel ma ftfittex sostenn mid-

Dipartiment ghall-Ghajnuna Sod¢jali titlob manteniment minghand zewgha.

Fid-decizjoni tieghu tal-25 ta’ Lulju 2018° I-Arbitru Dr Katya Mercieca

ikkonkludiet li I-assenza tar-ragel ta’ Eman Salem Omar Elzubidi minn Malta

kienet wahda temporanja u mhux ibbazata fuq separazzjoni bejn il-partijiet.
Irriteniet li anke jekk zewgha ma kienx ged imantniha adegwatament ma
setax jitqgies li hija kienet tikkwalifika bhala “kap tal-familja”. Ghalhekk ¢ahdet
l-appell ta" Eman Salem Omar Elzubidi u kkonfermat d-decizjoni tad-Direttur

Generali tas-Sigurta® Socjali tal-14 ta’ Awwissu 2017.

Eman Salem Omar ma gablitx mad-decizjoni u ghalhekk fit-3 ta’ Settembru

3 Is-sottomissjonijiet taghha waslu quddiem |-Umpire Board fis-17 ta’ Jannar 2018 stess tramite |-
email u |-verzjoni originali waslet fit-8 ta’ Frar 2018 permezz tal-posta

4 L-ittra tieghu waslet quddiem |-Umpire Board fil-15 ta’ Frar 2018

> Decizjoni tal-Arbitru Nru: 208/18



2018 ipprezentat rikors tal-appell quddiem din il-qorti. Hija talbet lil din il-qorti

sabiex tirrevoka d-decizjoni tal-Arbitru tal-25 ta’ Lulju 2018 u tordna lid-
Direttur Generali tas-Sigurta® So¢jali jaccetta I-applikazzjoni taghha ghall-
ghajnuna socjali (Subsidiary Unemployment Benefif) mid-data tal-

applikazzjoni.

9. L-aggravju hu bbazat fuq I-allegazzjoni li fiz-zmien meta applikat ghall-

benefi¢¢ju hija effettivament kienet il-kap tal-familja ghaliex zewgha kien

assenti minn Malta u hija kienet unikament responsabbli ghaz-zewgt itfal
taghhom. Qalet li r-raguni ghaliex gatt ma bdiet pro¢eduri ghad-divorzju (bir-
rit Izlamiku) jew separazzjoni (ai termini tal-ligi Civili) kienet primarjament
ghaliex "xtaget Ii I-familja terga’ tinghagad’. Sostniet |-applikazzjoni ghall-

ghajnuna socjali kellha tigi milqugha.

10. Fid-19 ta’ Settembru 2018 id-Direttur appellat ipprezenta r-risposta tal-appell

tieghu, fejn talab lil din il-qorti tirrespingi u ti¢had l|-appell interpost minn
Eman Salem Omar Elzubidi u b’hekk tikkonferma d-decizjoni moghtija mill-
Arbitru fil-25 ta’ Lulju 2018. Bl-ispejjez.

Provi: (Dokumenti)

(i)  Applikazzjoni ghall-assistenza socjali

11. Eman Salem Omar Elzubidi (ID 128544A) mara ta’ nazzjonalita® Libjana,
applikat mad-Dipartiment tas-Sigurta® Socjali ghas-Subsidiary Unemployment
Assistance (SUA)®. Fiha ddikjarat li ghandha zewdt itfal (tifel ta’ 9 snin u tifla
ta’ 6 snin) u li |-kap tal-familja kienet hi biss. Iddikjarat li kienet tghix
f'appartament tas-Sliema u li kienet thallas kera mensili ta’ €350. Iddikjarat
ukoll li zewgha ghandu dar fil-Libja. Fuq l|-applikazzjoni I-Uffi¢¢jali nizzel is-
segwenti dettallji:

"Client is applying for SUA.

® L-applikazzjoni taghha, datata 2 ta’ Dicembru 2016, waslet fid-Dipartiment tas-Sigurta” Soc¢jali fit-15
ta’ Dicembru 2016.



Client’s husband is in Tunisia looking after his sick mother from June 2016.

Client declared that they have been here in Malta for the past 3 years. They brought over
with them €10,000 so they can pay the rent.

Client’s father and sister also live with her sharing the rest of the rent (i.e. €650)

() Kuntratt ta’ kera:

12. Gie esebit kuntratt tal-kera datat 18 ta’ Novembru 2014 bejn Albert u Jane
Marshall (sidien—il kera) u “Emad Dahmani” (ID 305606’). Il-kuntratt
jispecifika li I-post kien ged jinkera lil Emad Dahmani ghal sitt xhur u li I-

ammont ta’ kera kien ta’ €1000 fix-xahar.

(i)  Estratt minn passaport:

13. Gie esebit estratt minn passaport fejn jidher timbru ta’ hrug minn Malta bid-
data tat-13 ta’ Gunju 2016, u timbru ta’ dhul f* Malta bid-data tal-1 ta’ Ottubru

2017. Ghalkemm I-appellanti ssostni li dan huwa estratt mill-passaport ta’

zewgha ma hemm I-ebda indikazzjoni f’ dan is-sens fuq tali estratt.

(iv)  Tigdid tal-kuntratt tal-kera:

14. Giet esebita wkoll ittra datata 1 ta’” Lulju 2016 iffirmata minn Adrian Grech f’
isem sid il-kera u minn “Emad Dahmani” fejn gie dikjarat hekk (enfasi ta’ din
il-qorti):

"To whom it may concern,

An agreement has been entered to today whereby Ms Dahmani is the tenant of Art 12
Nazzarenu Block, Nazzarenu Street, Sliema.

It was agreed that Ms Dahmani shall continue to lease the above apartment as per lease
agreement signed between the parties on 18" November 2014 for another two years as
from today as per terms and conditions specified in the lease agreement. It was also
agreed that Ms Dahmani shall have the apartment discounted to €600 (six
hundred euros per month) for the next three months since she will not make use
of the apartment, however she wil be leaving her personal belongings within
the apartment. The sum of €1,800 being the total sum agreed covering three months
will be paid by the 157 of July via bank transfer. Including (sic) in the above agreement

7 Ghalkemm skont l-appell ta’ Eman Salem Omar Elzubidi I-ID ta’ zewgha Emad Dahmani huwa
140231A



15.

16.

17.

18.

there has been an understanding that the tenant will make use of the garage for the next
two weeks from today’s date. Should the tenant on her return would wish to make use ot
the garage a rate will be negotiated subject that the garage will be still available.

Tenant will also be paying in cash all outstanding water & electricity bills.”

(v)  Ittra mir-Rev Victor Scicluna

Giet esebita ittra datata 5 ta’ April 2018 miktuba mir-Reverendu Victor
Scicluna, fejn spjega |li Eman Elzubidi, persuna b “refugee status” tghix fil-
parro¢¢a tieghu (San Girgor, Sliema). Huwa iddikjara li huwa kemm-il darba

ghen lil Eman Elzubidi “to elicit help for her through the foodbank.”

(vi)  Ittra mill-Malta Community Chest Fund:

Giet esebita ittra (bla data) mill-Malta Community Chest Fund miktuba minn
Sonia Dalli fejn Eman Salem Omar Elzubidi giet infurmata li kienet ser tinghata

sett ta’ vouchers fl-ammont ta’ €135 sabiex taghmel ix-xirja li ghandha bzonn.

(vif)  Ittra mill-Foundation for Social Welfare Services

Giet esebita ittra datata 29 ta’ Marzu 2018 miktuba minn Nathalie Grima, fejn
gie dikjarat li Eman Salem Omar Elzubidi kienet irrikorriet fic-¢entru tal-Imsida
fil-15 ta’ Frar 2017 u kienet infurmathom li zewgha kien it-Tunezija, u kienet
togghod mat-tliet uliedha, mal-genituri taghha, ma ohtha. “Since then she has
been regolarly assisted with referral letters to the Church of Scotland
foodbank".

Provi: (Xhieda)

L-appellanti Eman Salem Omar Elzubidi xehdet fis-seduta tas-16 ta’ Marzu
2018 quddiem I-Arbitru. Id-depozizzjoni taghha giet dettata fil-prezenza

taghha u tagra hekk (enfasi ta’ din il-qorti):

"The appellant under oath states that when her husband left, he did not come back. She
wanted a divorce but her husband was against it. Her husband wanted them
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19.

20.

to come together again but she did not want. The appellant states that she has
three children, the youngest is one and a half years old. The appellant states that in
Islam they have to be living in the same country to apply for a divorce. The appellant
states that they were together up to November 2016. The appellant states that when
her youngest child was born her husband was with her and that is in
September 2016. She was in Tunis. The appellant states that at first she thought her
husband was coming back. In December they had problems between them. The
appellant states that she had gone to a lawyer in Malta who informed her that she had to
be separated for six months. The appellant states that in October 2017 her husband
returned to malta and now they are living together. The appellant states that when
her husband was in Tunis he was unemployed, he was there to look after his
mother who was sick. The appellant states that during that period she did not receive
any maintenance and that she did not take any action to start receiving maintenance in
that period. The appellant states that her husband has two houses in Tripoli: one was
taken from them and the other is closed. The appellant states that they cannot return to
Libya. During that time, her father, her brother and her friends helped her. With regards
to food for her and her children she used to refer to the Food Bank.”

Konsiderazzjoni.

Din il-qorti ma tistax ma tosservax il-verzjonijiet ferm kontrastanti li tat ir-

rikorrenti fir-rigward tar-raguni li tat ghalfejn zewgha kien assenti minn Malta

(Gunju 2016 sa Ottubru 2017) u kif ukoll fir-rigward tas-sitwazzjoni

matrimonjali taghhom:

fl-applikazzjoni taghha ghall-ghajnuna socjali (Dicembru 2016) iddikjarat i
zewgha kien mar it-Tunezija f Gunju 2016 biex idur b’'ommu li kienet
marida;

fis-sottomissjonijiet li ipprezentat fl-appell taghha quddiem I-Arbitru
(Jannar 2018) galet li zewgha kien telag minn Malta f Gunju 2016 bl-
intenzjoni li ma jirritornax, wara li kienu ddecidew li “they didnt want to
live together anymore and separated”;

fix-xiehda taghha quddiem I-Arbitru (Marzu 2018) imbaghad qalet Ii
Zzewdha ried rikonciljazzjoni izda hija riedet divorzju; in oltre qalet li kien f’
Dicembru 2016 li ingalghu il-problemi matrimonjali -- dan jikkontrasta
ferm mas-sottomissjonijiet li ipprezentat fl-appell taghha quddiem I-Arbitru
fejn galet li kienu diga ddecidew i jisseparaw gabel ma’ zewgha telag minn
Malta f’ Gunju 2016;

imbaghad fir-rikors tal-appell (Settembru 2018) qalet li kienet hija (mhux
zewgha) li xtaget rikonciljazzjoni u ghalhekk ma bdietx proceduri ghal
divorzju jew ghal separazzjoni.

In oltre jirrizulta illi waqt li zewgha kien it-Tunezija hija kienet ukoll ghamlet xi

xhur flimkien mieghu. Fil-fatt mit-tigdid tal-kuntratt tal-kera datat 1 ta’ Lulju
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2016 hemm indikazzjoni |i ghamlet tlett xhur barra minn Malta (Lulju —
Settembru 2016) tant Ii sid il-kera accetta li jzomm kera ta’ €600 flok €1000
ghal tali zmien. Jirrizulta wkoll li f* dak iz-zmien welldet it-tielet wild taghhom.
Hija stess xehdet li t-tielet wild taghha fil-fatt twieled it-Tunezija f'Settembru
2016 u li zewgha kien maghha f'dak il-perjodu®.

21. Pero’ jibga’ |-fatt li bejn id-data tal-applikazzjoni u Ottubru, 2017 zewdgha ma
kienx gieghed ighix Malta. Langas ma jirrizulta li kien qieghed jaghtiha
ghajnuna finanzjarja. Il-qorti ma tagbilx li f'dak l-istadju zewgha kien il-kap
tal-familja. L-appellanti kienet tinsab hawn Malta wahedha trabbi lil uliedha
filwagt li zewgha ghamel kwazi sena jghix barra minn Malta. Quddiem I-
Arbitru, id-Dipartiment argumenta li fin-nuggas ta’ kuntratt ta’ separazzjoni,
kienet u ghadha legalment mizzewwga tant li r-ragel kien gieghed ighix
maghha. Id-Dipartiment kompla jargumenta li ghalhekk kellha tfittex |-
interessi taghha u tal-familja billi titlob manteniment minghand zewgha. Fit-
twegiba ghall-appell, id-Dipartiment argumenta:

"11. Illi minn dak i gie ddikjarat mill-appellanta fl-applikazzjoni taghha ghall-Ghajnuna
Socjali (SUA), id-Direttur appellat kien tal-umli fehma illi a prima facie l-appellanta ma
kinitx il-kap tal-familja u dan anke fid-dawl! illi I-appellanta gatt ma gabet a konjizzjoni
tad-Dipartiment illi hija kienet hekk allegatament separata de facto minn ma’ Zewgha.
Ghaldagstant, id-Direttur appellat huwa tal-umli fehma illi utilizza d-diskrezzjoni vestita fih
ai termini tal-ligi b’'mod ghaqli hekk kif kien spettanti minnu”.

22. M’hemmx dubiju li I-appellat ghandu diskrezzjoni meta jigi biex ikun determinat
jekk persuna hijiex il-kap tal-familja. Pero’ tali diskrezzjoni ghandha tintuza
b’mod ragonevoli u mhux li tippretendi minghand in-nies li jaghmlu affarijiet li
jpoggu  hardship fughom u li probabbilment ma jwassalhom imkien. Hu
ghalhekk importanti li kull kaz jigi mistharreg sew gialadarba kull kaz ghandu

¢-Cirkostanzi partikolari tieghu. Il-qgorti zzid:

i. Ma tarax ghalfejn biex mara tkun il-kap tal-familja trid tkun legalment
separata minn zewgha jew de facto separata minn mieghu.

ii. F'dan il-kaz partikolari ma jirrizultax li zewgha kien gieghed jaghtiha xi

8 (Fil-fatt hija inkorretta d-dikjarazzjoni li ghamlet fuq |-applikazzjoni ghall-SUA f’ Dicembru 2016 meta
galet li kellha zewdt itfal biss, ghaliex fil-fatt sa dak iz-zmien kellha wkoll tarbija ta’ ftit xhur).
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tip ta’ ghajnuna finanzjarija.

iii. Hu evidenti li I-appellanti thalliet Malta biex tfendi ghal rasha u ghal
uliedha.

iv. Fid-decizjoni I-Arbitru qalet, “Ili l-appellanti ddikjarat ili Zewgha ma
kienx ighaddilha manteniment la ghaliha u langas ghal uliedha. Dan
Jista’ jkun ghaliex giet ezebita dokumentazzjoni illi turi i I-Appellanti
kienet tirrikorri ghal il-Food Bank ghall-ikel. Madankollu, dan ma jfissirx
i I-appellant ma kellhiex dritt u obbligu kemm vis-a-vis [-Istat u iktar
vis-a-vis uliedha illi titlob dan il-manteniment minghand Zewgha”.
Wiehed ma jistax jippretendi li l-appellanti kellha tibda xi tip ta’
proc¢eduri fit-Tunezija sabiex zewgha jmantniha, gabel tigi kkunsidrata
ghall-ghajnuna socjali li kienet geghda titlob. Dan ma kienx kaz lokali,
izda cross border fejn ovvjament l|-appellant kellha bzonn il-flus biex
zewdgha jigi mdieghel ihallas manteniment. Dan apparti li I-appellant
stess xehedet li fit-Tunezija zewgha ma kellux impieg. Verzjoni kredibbli

meta tqies li telag minn Malta biex idur b’'ommu marida.

23. Maghmula dawn il-konsiderazzjonijiet il-qorti ma tagbilx mal-appellanti li fid-
data meta applikat ghall-ghajnuna soc¢jali u sakemm zewgha rritorna lura
Malta, ma kinitx il-kap tal-familja. F'dan ir-rigward il-qorti taghmel riferenza
wkoll ghan-nota ta’ sottomissjonijiet li pprezentat I-appellanti fl-ewwel stadju
fejn f'paragrafu 23 iddikjarat li tagbel li mar-ritorna ta’ zewgha f'Malta, ma

bagghetx il-kap tal-familja. Din kienet materja ta’ importanza ghall-appellanti.

Ghal dawn il-motivi tilga’ I-appell u thassar id-decizjoni tal-Arbitru tal-25
ta’ Lulju, 2018 u thassar ukoll id-decizjoni tal-appellat tal-14 ta’ Awissu,
2017 li I-appellanti ma kinitx il-kap tal-familja.

Spejjez taz-zewg istanzi a karigu tal-appellat.

Anthony Ellul.



