QORTI CIVILI
PRIM'AWLA
ONOR IMHALLEF ANNA FELICE

Illum 14 ta’ Marzu, 2019

Rikors Guramentat Nru: 883/1990 AF

Ignatius Gatt u b’digriet tad-29 ta’ Novembru 1991
stante I-mewt tal-attur il-gudizzju gie trasfuz f'isem
Speranza armla minn Ignatius Gatt, Joseph, Carmel,
Miriam xebba, Philip, Paul, Alexandra xebba u William
Ikoll ahwa Gatt

VS

Franco Facchetti u Andrea sive Andrew Facchetti kemm
f'isimhom proprju u ghan-nom u in rapprezentanza tas-
socjeta “"Franco Facchetti & Sons Footwear Ltd” u Av.
Mark Chetcuti u I-Prokuratur Legali George Scicluna
b’digriet tas-27 ta’ Settembru 1990 gew nominati
kuraturi deputati biex jirrapprezentaw lill-assenti Joseph
Facchetti

u b’digriet tal-10 ta’ Gunju 1992 gew estromessi I-
kuraturi Av. Mark Chetcuti u I-Prokuratur Legali George
Scicluna u b’nota I-10 ta’ Gunju 1992 Andrea Facchetti

assuma l-atti tal-kawza ghan-nom tal-assenti Joseph
Facchetti
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u b’digriet tal-1 ta’ Gunju 1994 gew nominati Dr. Simon
Micallef Stafrace u I-Prokuratur Legali Rowena Grima
bhala kuraturi deputati biex jirrapprezentaw lill-eredita
gjacenti ta’ Andrea Facchetti

u b’digriet tat-18 ta’ Settembru 2001 I-Avukat Anthony
Cutajar u I-Prokuratur Legali Veronica Rossignaud gew
nominati Kuraturi Deputati biex jirrapprezentaw lil
mejjet Franco Facchetti u lil "Franco Facchetti & Sons
Footwear Ltd” u b’digriet tat-3 ta’ Frar 2017 Dr. Yanika
Bugeja giet mahtura minflok Dr. Anthony Cutajar

u b’digriet tal-15 ta’ Gunju 2016 il-Qorti laqghet it-talba
biex I-atti jigu trasfuzi fisem Annette Meier u Adrian
Jonathan Facchetti u dan wara I-mewt ta’ Joseph
Facchetti

I1-Qorti:

Rat i¢-Citazzjoni tal-attur li permezz taghha wara li gie premess
illi:

Bi ftehim datat I-1 ta’ Awwissu 1980 (Dok. A) il-kontendenti
kienu intraprendew progett bejniethom ghall-immanifatturar u
bejgh ta’ zraben f'liema progett I-attur kellu jkun il-finanzjatur
tieghu.

L-attur fil-fatt sborsa somom konsiderevoli sabiex inxtara u
ingab minn barra minn Malta |-makkinarju, parts u materjal
mehtieg ghall-progett fug imsemmi.

Skond il-klawsola seba’ (7) tal-istess ftehim, il-makkinarju u
parts imsemmija fl-Appendix ‘A’ u I-materja prima elenkata fl-
Appendix ‘B’ kif ukoll il-konsenji sussegwenti u z-zraben
prodotti dawn tal-ahhar sabiex jinbieghu mill-attur fis-suq,
kellhom jibgghu proprjeta assoluta tal-attur sakemm ma
javverawx ic-cirkostanzi imsemmija fil-klawsoli ghaxra (10)
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u/jew hdax (11) tal-istess ftehim liema cirkostanzi fil-fatt gatt
ma avveraw rwiehhom.

Skond il-klawsola erba’ (4) tal-ftehim, il-konvenuti pro et noe
kienu responsabbli ghall-makkinarju u equipment inkluz il-
manutenzjoni tieghu u skond il-klawsola hamsa (5) huma kienu
obbligati li jassikuraw I-istess flimkien mal-materja prima u I-
prodott tul il-progett.

L-imsemmi ftehim gie vjolat mill-konvenuti pro et noe u dawn
baqghu jirrifjutaw |i jikkonsenjaw lura lill-attur parti mill-
makkinarju, equipment, materja prima u eluf ta’ zraben li kienu
tlestew.

Anzi |-istess konvenut pro et noe bdew jutilizzaw |-istess
makkinarju u equipment ghall-negozji ohra taghhom minghajr
ebda hlas ta’ kumpens lill-attur ghalkemm ghall-ewwel ftit
gimghat hallsu bir-rata ta’ hamsin Lira (Lm50) fil-gimgha u
sussegwentement frawdolentement iddisponew a favur terzi
skond ma galu huma |-istess makkinarju u equipment.

Intalbet din il-Qorti sabiex:

1. Tiddikjara u tiddeciedi li I-istess ftehim datat |-1 ta’
Awwissu 1980 gie terminat anke minhabba tortijiet
imputabbli unikament lill-konvenuti pro et noe.

2. Tiddikjara u tiddeciedi li skond it-termini tal-ftehim fuq
riferit il-makkinarju, equipment, materja prima u z-zraben
kollha i jirrizultaw li tlestew bagghu jew huma proprjeta
esklussiva tal-attur.

3. Tikkundanna lill-konvenuti pro et noe u ‘in solidum’
bejneithom sabiex jikkonsenjaw lill-attur fi zmien gasir u
perentorju li jigi lilhom prefiss il-makkinarju u equipment

li baga’ ma giex ritornat lill-attur fl-istat indikat fil-
klawsola erba’ (4) tal-ftehim datat I-1 ta” Awwissu 1980; u
fin-nugqgas

4, Tikkundannahom ihallsu ‘in solidum’ bejniethom dak I-
ammont |i jigi likwidat occorrendo bl-opera ta’ periti
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nominandi, bhala rapprezentanti I-valur tal-istess
makkinarju u equipment li ma giex ritornat lill-attur, fl-
istat li suppost kien meta spicca |-ftehim dejjem tenut
kont tal-obbligi tal-istess konvenuti pro et noe skond il-
klawsola erba’ (4) tal-ftehim fuq riferit kif ukoll I-ispejjez
ta’ trasport, insurance u freight sborsati mill-attur biex I-
istess ingab mill-Italja.

Tikkundannahom ‘in solidum’ jikkonsenjaw lill-attur il-
materja prima u z-zraben kollha Ili jirrizultaw fit-
trattazzjoni tal-kawza li lahqu tlestew; fin-nuqggas

Tikkundannahom ‘in solidum’ ihallsu lill-attur dik is-
somma li tigi likwidata, occorrendo bl-opera ta’ periti
nominandi, rapprezentanti |-prezz tal-materja prima u I-
valur li z-zraben kienu jgibu kieku ibieghu fis-sugq mill-
attur.

Tikkundannahom ‘in solidum’ ihallsu lill-attur dik is-
somma li tigi likwidata occorrendo bl-opera ta’ periti
nominandi, rapprezentanti I-kumpens gust ghall-utilizzar
minnhom tal-makkinarju u equipment wara li ma baqghux
jipproducu zraben ghall-attur, liema kumpens ikun jew
bir-rata ta’ hamsin Lira (Lm50) fil-gimgha jew kwalsiasi
somma verjuri li din il-Qorti jidhrilha xierqga.

Tikkundannahom ‘in solidum’ ihallsu lill-attur dik is-
somma li tigi likwidata occorrendo bl-opera ta’ periti
nominandi, rapprezentanti d-danni sofferti mill-attur
inkluz telf ta’ imghax, minhabba I-inadempjenzi
kontrattwali tal-konvenuti pro et noe.

Bl-ispejjez inkluzi dawk tal-ittra ufficcjali ta’ Mejju 1989 u tal-
mandat ta’ gbid numru 1457/90, mandat ta’ impediment ta’
safar numru 1459/90 u mandat ta’ sekwestru numru 1458/90
kontra I-konvenuti li jibgqghu ingunti ghas-subizzjoni.

Rat id-dikjarazzjoni tal-attur.

Rat in-nota ta’ eccezzjonijiet tal-konvenuti |li permezz taghha
eccepew illi:
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L-Onorabbli Qorti m’ghandha ebda gurisdizzjoni biex taghti r-
rimedju mitlub mill-attur stante I-klawsola arbitrali li hemm fil-
ftehim datat -1 ta’ Awwissu 1980 u cioe I-Artikolu numru 18
fejn hemm ikkuntrattat illi “*The parties believe and declare that
the success of this project depends to a large extent on the
degree of co-operation, trust and understanding between
them. Nevertheless, they cannot completely ignore the
possibility of any disagreement arising between them in the
course of their acitivities or in the interpretation of any clause
of this agreement. In the event that such a disagreement
cannot be resolved by both parties within two days, it is hereby
declared that it will be each party’s right and duty to refer such
disagreement to Mr. C. L. Farrugia M.Sc(Econ) Lond., CPAA,
FCMA, or failing him to Mr. Henry Mifsud, who will act as an
arbitrator and whose decision thereon will be final and accepted
by both parties as fair and just. Since it is the intention of both
parties to avoid court litigations at all costs, only in
circumstances when the above-mentioned arbitrator/s will fail
to give a decision, for any reason whatsoever, within one
month, can the parties then resort to the judiciary.”

Minghajr pregudizzju ghall-ewwel eccezzjoni, t-talbiet attrici
huma preskritti ghat-tenur tal-Artikolu 2156(f) tal-Kodici Civili
Kapitolu 16 tal-Ligijiet ta’ Malta.

Minghajr pregudizzju ghall-eccezzjoni ta’ gabel it-talbiet attrici
huma nfondati fil-fatt u fid-dritt stante illi ma kienux il-
konvenuti i kisru [-pattijiet u kondizzjonijiet tal-imsemmi
ftehim; imma kien I-attur illi vvjola |I-imsemmi ftehim liema
vjolazzjoni irrekat danni sostanzjali lill-konvenuti minhabba
tortijiet unikament imputabbli lill-attur.

Salv eccezzjonijiet ohra.

Rat id-dikjarazzjoni tal-fatti tal-konvenuti mahlufa minn Andrea
Facchetti li bil-gurament tieghu kkonferma:

L-Artikolu numru 18, tal-ftehim imsemmi jghid illi “The parties
believe and declare that the success of this project depends to
a large extent on the degree of co-operation, trust and
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understanding between them. Nevertheless, they cannot
completely ignore the possibility of any disagreement arising
between them in the course of their activities or in the
interpretation of any clause of this agreement. In the event
that such a disagreement cannot be resolved by both parties
within two days, it is hereby declared that it will be each
party’s right and duty to refer such disagreement to Mr. C. L.
Farrugia M.Sc(Econ) Lond., CPAA, FCMA, or failing him to Mr.
Henry Mifsud, who will act as an arbitrator and whose decision
thereon will be final and accepted by both parties as fair and
just. Since it is the intention of both parties to avoid court
litigations at all costs, only in circumstances when the above-
mentioned arbitrator/s will fail to give a decision, for any
reason whatsoever, within one month, can the parties then
resort to the judiciary” u illi ghal snin shah |-attur gatt ma
nnotifika lill-konvenuti b’xi dizgwid stante li kien hu stess illi
wagaf milli jaghmel ordnijiet ta’ zraben, kien hu stess illi wagaf

milli jissuplixxi lill-konvenuti bil-materja prima necessarja, kien
[-attur stess illi ma hax ix-xoghol li kien manufatturat mill-
konvenuti u ma hallasx lill-konvenuti kif kien stipulat fl-

imsemmi ftehim u kiser diversi pattijiet u kundizzjonijiet ohra
tal-ftehim tal-1 ta’ Awwissu 1980.

In-nuqgqgas ta’ ftehim bejn il-pattijiet ma giex riferit la lis-Sur C.
L. Farrugia u langas lis-Sur Henry Mifsud.

Il-konvenuti kellhom iwaqqgfu I-produzzjoni minhabba |li nagset
il-materja prima; bi ftehim bejn il-partijiet il-manifattura taz-
zraben tan-nisa u tat-tfal ma komplitx; il-partijiet ftehmu i
jiddedikaw il-manifattura ghal zraben tal-irgiel; fuq talba tal-
attur il-konvenuti siefru biex jordnaw ghas-spejjez tal-attur
fustini, qgieghan, glud, forom (“lasts”), cintilli (“insoles”), u
komponenti ohra; xi merkanzija minnhom giet ikkontratata li
tintbaghat ma’ hrug ta’ letter of credit mill-attur u ohra kellha
tithallas kontra d-dokumenti; |-attur Gatt ma hareg din il-/etter
of credit u langas ma rtira I-merkanzija li waslet Malta ghax din
il-merkanzija gatt ma thallset; ir-raguni tal-attur kienet illi ma
kellux finanzi; u kien ghalhekk, u ghalhekk biss, li I-manifattura
kellha tieqgaf.
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Minhabba I-agir illegali tal-attur, il-konvenuti soffrew danni
sostanzjali stante illi I-attur kellu jzommu lill-konvenuti forniti;
illi gabel dan il-ftehim mal-attur, il-konvenuti kellhom fabbrika
stabbilita b’klijentela tajba u minhabba dan il-ftehim tilfu I-
avvjament li kienu jgawdu.

Apparti milli Gatt wagaf milli jaghmel I-ordnijiet u waqgaf ukoll
milli jissuplixxi lill-konvenuti bil-materja prima I-attur ghal
zmien twil langas indenja ruhu milli jirtira |-merkanzija
mahduma kif kien obbligat jaghmel darba fil-gimgha.

L-attur langas issuplixxa |-konvenuti bil-makkinarju kollu kif
pattwit bejn il-partijiet, kif jigi ppruvat fit-trattazzjoni tal-
kawza.

Il-konvenuti, wara I-wagfien unjilaterali ta’ Gatt zammu I-
impjegati ghal sena.

II-konvenuti jirriservaw id-dritt ta’ kawza kontra |-attur ghad-
danni fi stadju ulterjuri.

Rat in-nota ta’ ecéezzjonijiet ta’ Andrea Facchetti bhala
mandatarju specjali tal-konvenut Joseph Facchetti |i permezz
taghha eccepixxa illi:

L-Onorabbli Qorti m’ghandha ebda gurisdizzjoni biex taghti r-
rimedju mitlub mill-attur stante I-klawsola arbitrali li hemm fil-
ftehim datat -1 ta’ Awwissu 1980 u cioe I-Artikolu numru 18
fejn hemm ikkuntrattat illi “The parties believe and declare that
the success of this project depends to a large extent on the
degree of co-operation, trust and understanding between
them. Nevertheless, they cannot completely ignore the
possibility of any disagreement arising between them in the
course of their activities or in the interpretation of any clause of
this agreement. In the event that such a disagreement cannot
be resolved by both parties within two days, it is hereby
declared that it will be each party’s right and duty to refer such
disagreement to Mr. C. L. Farrugia M.Sc(Econ) Lond., CPAA,
FCMA, or failing him to Mr. Henry Mifsud, who will act as an
arbitrator and whose decision thereon will be final and accepted
by both parties as fair and just. Since it is the intention of both
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parties to avoid court litigations at all costs, only in
circumstances when the above-mentioned arbitrator/s will fail
to give a decision, for any reason whatsoever, within one
month, can the parties then resort to the judiciary.”

Minghajr pregudizzju ghall-ewwel eccezzjoni, t-talbiet attrici
huma preskritti ghat-tenur tal-Artikolu 2156(f) tal-Kodici Civili
Kapitolu 16 tal-Ligijiet ta’ Malta.

Minghajr pregudizzju ghall-eccezzjoni ta’ gabel it-talbiet attrici
huma nfondati fil-fatt u fid-dritt stante illi ma kienux il-
konvenuti |i kisru [-pattijiet u kondizzjonijiet tal-imsemmi
ftehim; imma kien l|-attur illi vvjola |I-imsemmi ftehim liema
vjolazzjoni irrekat danni sostanzjali lill-konvenuti minhabba
tortijiet unikament imputabbli lill-attur.

Salv eccezzjonijiet ohra.

Rat id-dikjarazzjoni mahlufa ta’ Andrea Facchetti bhala
mandatarju specjali tal-konvenut Joseph Facchetti |i bil-
gurament tieghu kkonferma illi:

L-Artikolu numru 18, tal-ftehim imsemmi jghid illi “The parties
believe and declare that the success of this project depends to
a large extent on the degree of co-operation, trust and
understanding between them. Nevertheless, they cannot
completely ignore the possibility of any disagreement arising
between them in the course of their acitivities or in the
interpretation of any clause of this agreement. In the event
that such a disagreement cannot be resolved by both parties
within two days, it is hereby declared that it will be each
party’s right and duty to refer such disagreement to Mr. C. L.
Farrugia M.Sc(Econ) Lond., CPAA, FCMA, or failing him to Mr.
Henry Mifsud, who will act as an arbitrator and whose decision
thereon will be final and accepted by both parties as fair and
just. Since it is the intention of both parties to avoid court
litigations at all costs, only in circumstances when the above-
mentioned arbitrator/s will fail to give a decision, for any
reason whatsoever, within one month, can the parties then
resort to the judiciary” u illi ghal snin shah [|-attur gatt ma
nnotifika lill-konvenuti b’xi dizgwid stante li kien hu stess illi
wagaf milli jaghmel ordnijiet ta’ zraben, kien hu stess illi wagaf
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milli jissuplixxi lill-konvenuti bil-materja prima necessarja, kien
|-attur stess illi ma hax ix-xoghol li kien manufatturat mill-
konvenuti u ma hallasx lill-konvenuti kif kien stipulat fl-
imsemmi ftehim u kiser diversi pattijiet u kundizzjonijiet ohra
tal-ftehim tal-1 ta” Awwissu 1980.

In-nuqgqgas ta’ ftehim bejn il-pattijiet ma giex riferit la lis-Sur C.
L. Farrugia u lanqgas lis-Sur Henry Mifsud.

Il-konvenuti kellhom iwaqqgfu I-produzzjoni minhabba |li nagset
il-materja prima; bi ftehim bejn il-partijiet il-manifattura taz-
zraben tan-nisa u tat-tfal ma komplitx; il-partijiet ftehmu Ii
jiddedikaw il-manifattura ghal zraben tal-irgiel; fuq talba tal-
attur il-konvenuti siefru biex jordnaw ghas-spejjez tal-attur
fustini, qgieghan, glud, forom (“lasts”), cintilli (“insoles”), u
komponenti ohra; xi merkanzija minnhom giet ikkontratata li
tintbaghat ma’ hrug ta’ letter of credit mill-attur u ohra kellha
tithallas kontra d-dokumenti; I-attur Gatt ma hareg din il-letter
of credit u langas ma rtira I-merkanzija li waslet Malta ghax din
il-merkanzija gatt ma thallset; ir-raguni tal-attur kienet illi ma
kellux finanzi; u kien ghalhekk, u ghalhekk biss, li I-manifattura
kellha tiegaf.

Minhabba I-agir illegali tal-attur, il-konvenuti soffrew danni
sostanzjali stante illi I-attur kellu jzommu lill-konvenuti forniti;
illi gabel dan il-ftehim mal-attur, il-konvenuti kellhom fabbrika
stabbilita b’klijentela tajba u minhabba dan il-ftehim tilfu I-
avvjament li kienu jgawdu.

Apparti milli Gatt wagaf milli jaghmel I-ordnijiet u waqaf ukoll
milli jissupplixxi lill-konvenuti bil-materja prima I-attur ghal
zmien twil langas indenja ruhu milli jirtira |-merkanzija
mahduma kif kien obbligat jaghmel darba fil-gimgha.

L-attur langas issupplixxa |-konvenuti bil-makkinarju kollu kif
pattwit bejn il-partijiet, kif jigi ppruvat fit-trattazzjoni tal-
kawza.

Il-konvenuti, wara I|-wagfien unjilaterali ta’ Gatt zammu I-
impjegati ghal sena.
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Il-konvenuti jirriservaw id-dritt ta’ kawza kontra |-attur ghad-
danni fi stadju ulterjuri.

Rat is-sentenza ta’ din il-Qorti diversament presjeduta tad-9 ta’
April 1997 i permezz taghha laqghet |-ewwel eccezzjoni
preliminari tal-konvenuti u ghaldaqgstant, illiberathom mill-
osservanza tal-gudizzju.

Rat is-sentenza tal-Qorti tal-Appell tal-10 ta’ Ottubru 2003 i
permezz taghha rrevokat is-sentenza tad-9 ta’ April 1997 u
minflok  ¢ahdet I-ewwel ecéezzjoni tal-konvenuti u
ghaldagstant, irrinvijat I-atti tal-kawza lil din il-Qorti
diversament presjeduta sabiex jissokta s-smigh tal-kawza.

Rat in-noti ta’ sottomissjonijiet tal-partijiet.
Rat li -kawza thalliet ghas-sentenza.
Rat |-atti kollha tal-kawza.

Ikkunsidrat illi din hija kawza dwar ksur ta’ obbligi kuntrattwali
u danni. Mill-provi prodotti jirrizulta li I-attur Ignatius Gatt u |-
konvenuti Franco Facchetti, Andrea Facchetti, Joseph Facchetti
u Franco Facchetti and Sons Limited iffirmaw skrittura datata 1
ta’ Awwissu 1980 li permezz taghha dahlu fi shab f'negozju
ghall-manifatturar u bejgh ta’ Zzraben. Fi ftit kliem, |-
arrangament kien illi [-attur jipprovdi I-makkinarju u |-materja
prima, u Il-konvenuti jipprodu¢u z-zraben gewwa [-fabbrika
taghhom. L-attur gieghed permezz ta’ dawn il-proc¢eduri jixli
lill-konvenuti bi ksur ta’ dan il-ftehim u konsegwentement,
gieghed jitlob danni kuntrattwali. Senjatament, I-attur gieghed
jghid li (i) I-konvenuti ddisponew mill-makkinarju proprjeta tal-
attur minghajr il-kunsens tieghu u (ii) nagsu milli jipproducu z-
zraben kif miftiehem u minflok kienu geghdin jipproducu
zraben ohra sabiex jikkompetu ma dawk li suppost kienu
geghdin jipproducu skont il-kuntratt.

Din il-kawza giet intavolata disgha u ghoxrin sena ilu, |-attur
Ignatius Gatt miet ftit xhur wara li giet prezentata ¢-c¢itazzjoni
u allura l-atti tal-kawza gew trasfuzi f'isem uliedu, fosthom
Carmel Gatt.
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Filwaqt illi I-atturi ma jahtux ghall-fatt li fil-mori tal-kawza
mietu I-konvenuti kollha, u I-ledittimazzjoni tal-atti ghal kull
wiehed minnhom hadet iz-zmien, il-Qorti tinnota li biss biss, |-
attur ghalaq il-provi tieghu dwar |-e¢cezzjoni preliminari tan-
nugqas ta’ gurisdizzjoni ta’ din il-Qorti fl-udjenza tal-20 ta’
Marzu 1996, u cioe aktar minn hames snin wara li giet
intavolata I-kawza, filwaqt illi I-konvenuti ma gabu I-ebda prova
fir-rigward.

Imbaghad, wara li I1-Qorti tal-Appell irrinvijat I-atti quddiem din
il-Qorti diversament presjeduta, I-ismigh tal-kawza ssokta
dakinhar tad-29 ta’ Marzu 2004. Ghal tlettax-il sena shah minn
dakinhar, ma sar assolutament xejn ghaliex [-atturi kienu
geghdin itellghu u jnizzlu ghadx ghandhom interess fil-kawza.
Dan I-istat ta’ fatt baqga’ jippersisti sakemm il-kawza diet
differita sine die minn din il-Qorti fl-14 ta’ Ottubru 2014.

Fuq talba tal-attur, il-kawza giet riappuntata fit-13 ta’ April
2015, izda xorta baga’ ma sar xejn. Fis-seduta tat-2 ta’ Marzu
2017 din il-Qorti kienet kostretta tiddikjara li I-provi tal-attur
kienu maghluga, u dan wara li I-istess attur baga’ ma ressaq |-
ebda prova in sostenn tal-pretensjonijiet tieghu, hlief kopja tal-
iskrittura tal-1 ta’ Awwissu 1980. Imbaghad, fit-3 ta’ April
2017, iben I-attur, Carmel Gatt, ipprezenta affidavit tieghu

flimkien ma numru ta’ dokumenti li |-Qorti ordnat I-isfilz
taghhom mill-atti fug talba tal-konvenuti in kwantu li ma kinux
awtentikati.  Minkejja |i |-Qorti tat I|-opportunita lill-attur

jipprezenta kopja awtentikata ta’ dawn id-dokumenti, huwa
nagas milli jaghmel dan.

Il-konvenuti ma ressqu I-ebda prova fil-mertu hlief li ghamiu
kontro ezami tal-attur Carmel Gatt peress li Franco, Joseph u
Andrea Facchetti lahqu mietu gabel ma gie dikjarat maghluq I-
istadju tal-provi tal-attur u la I-kuraturi deputati nominati
sabiex jirrapprezentaw lill-eredita gjacenti ta’ Franco u Andrea
Facchetti u s-soéjeta Franco Facchetti and Sons Footwear
Limited u langas l-eredi tal-konvenut Joseph Facchetti ma
kienu edotti mill-fatti tal-kaz. L-eredi tal-konvenut Joseph
Facchetti fil-fatt jinsistu li Joseph Facchetti langas biss kien jaf
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b’din il-kawza stante |li meta giet intavolata huwa kien jghix
barra minn Malta u rritorna Malta biss f'nofs id-disghinijiet.

Ghalhekk, nonostante Ili |-kawza ilha ghaddejja disgha u
ghoxrin sena, I-unici provi fil-mertu li jinsabu fl-atti jikkonsistu
f'’kopja tal-iskrittura u affidavit tal-attur Carmel Gatt li fil-fehma
tal-Qorti langas huwa ta’ min joqghod fuqu, ghaliex fil-maggor
parti jikkonsisti minn sensiela ta’ supposizzjonijiet u kongetturi
u fug kollox mhux sostnut bi prova ohra attendibbli. L-attur
donnu kien aktar koncernat jirrakonta grajjiet li m’‘ghandhom
x'jagsmu xejn ma din il-kawza.

II-Qorti tistghageb kif |-atturi geghdin jippretendu Ili jigu
milqugha t-talbiet taghhom, inkluz ghall-kumpens tat-telf i
allegatament batew, meta ma prezentaw |-ebda dokument jew
ressqu xhieda ohra in sostenn tal-pretensjonijiet taghhom. Fl-
affidavit tieghu, l-attur Carmel Gatt isemmi hafna dokumenti
bhal kotba fejn kienu jinzammu I-ordnijiet, kif ukoll inkontri li
kellu ma terzi li setghu jixhtu dawl fuq il-fatti tal-kaz, imma
ghal ragunijiet li jafhom hu biss, I-ebda xhud ma tressaq biex
jixhed u |-ebda dokument ma gie prezentat kif iridu r-regoli tal-
procedura.

Filwagt li din il-Qorti ma temminx il-verzjoni tal-eredi ta’
Joseph Facchetti li |-konvenut Joseph Facchetti ma kienx jaf
b’din il-kawza, |-atturi nagsu milli jispjegaw ghalfejn huma gatt
ma ressqu mgqgar lil Joseph Facchetti sabiex jixhed, u dan
minkejja i fis-seduta tad-29 ta’ Settembru 2005 huma
ddikjaraw li kienu jafu li Joseph Facchetti kien irritorna Malta u
kienu jafu fejn gieghed jogghod.

Il-grad ta' prova rikjest fil-kamp civili, b'differenza minn kawzi
kriminali fejn il-ligi tesigi li |-prova tal-htija ghandha tirrizulta
minghajr dubju ragjonevoli, fil-kamp Ccivili huwa bizzejjed i
jkun hemm certezza morali f'mohh il-gudikant. Din ¢-certezza
morali rikjesta f'kawzi Ccivili hija |-effett tal-bilan¢ tal-
probabilitajiet. Mera possibilita mhux suffi¢jenti biex tirradika
r-responsabilita civili.

F'dan il-kaz |-atturi nagsu milli jikkonvin¢u lill-Qorti mqgar fuq
bazi ta’ probabilita mill-verzjoni taghhom u c¢ertament naqgsu
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wkoll milli jressqu |-ahjar prova. F'Cirkostanzi bhal dawn meta
[-attur ikun nagas milli jgib ‘il quddiem il-provi tieghu meta
kellu lI-opportunita jaghmel dan ikollu jinghad li allura imputet
sibi (ara f'dan is-sens u kuntest id-decizjoni tal-Qorti tal-Appell
Inferjuri fl-ismijiet Stephen Camilleri vs Coralline Stone Malta
Limited, tad-9 ta’ Novembru 2005 u d-decizjonijiet hemm
citati). Jekk huwa nagas milli juzufruwixxi ruhu mill-
opportunita lilu moghtija, fiz-zmien lilu koncess, I-attur
m’ghandux ilum hlief lilu nnifsu.

In linea preliminari, il-konvenuti eccepew il-preskrizzjoni a
tenur tal-Artikolu 2156(f) tal-Kap. 16. Dan jagra hekk:

"L-azzjonijiet hawn taht imsemmija jagghu bi preskrizzjoni
bl-eghlug ta’ hames snin:

(f) azzjonijiet ghall-hlas ta’ kull kreditu iehor li gej minn
operazzjonijiet kummercjali jew minn hwejjeg ohra, meta
I-kreditu ma jkunx jaga’, skont din il-ligi jew ligijiet ohra,
taht preskrizzjoni aqgsar, jew ma jkunx jirrizulta minn att
pubbliku.”

L-ebda parti ma gabet prova dwar minn meta kellha tibda
tiddekorri |-preskrizzjoni u c¢ioé meta kien dovut il-kreditu li
gieghed jitlob |-attur permezz ta’ dawn il-proé¢eduri u allura din
ilI-Qorti m’ghandha |-ebda ghazla hlief li tichad din |-e¢cezzjoni
fid-dawl tan-nuqgqas ta’ prova fir-rigward.

Finalment, il-Qorti taghmel riferenza ghan-nota ta’
sottomissjonijiet tal-attur Carmel Gatt, li fiha mhux ingas minn
247 pagna, liema nota hija miktuba b'mod konfuzjonarju u
inkoerenti ghall-ahhar u karenti kwazi ghal kollox minn kull
sens ta’ ordni ta’ hsieb.

Wara li 1-Qorti ppruvat taghsar il-kontenut ta’ din in-nota,
jirrizulta li Il-attur kull ma gqieghed jghid hu |i mhuwiex
verosimili li I-konvenut Joseph Facchetti ma kienx jaf bl-
ezistenza ta’ din il-kawza kif geghdin jippretendu |-eredi tieghu,
kif ukoll illi Il-atturi m’ghandhomx ibatu minhabba I[-agdir

allegatament abbuziv tal-konvenuti. Dwar tal-ewwel din il-
Qorti diga espremiet l-opinjoni taghha, imma terga ttenni li
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kien jew ma kienx jaf Joseph Facchetti fug din il-kawza, ma
jibbenifika lill-atturi bl-ebda mod ghaliex I-ewwel u gabel kollox
riedu jkunu huma |i jippruvaw il-premessi ghat-talbiet
taghhom. Dwar tat-tieni wkoll, il-Qorti diga qalet li I-atturi ma
rnexxilhomx iressqu prova sodisfa¢enti sabiex jikkonvinéu lill-
Qorti, imgar fuq bazi ta’ probabilita, mill-verzjoni taghhom.

Ghar-ragunijiet premessi, il-Qorti gieghda taqgta’ u tiddeciedi I-
kawza billi filwaqt illi tichad |-e¢cezzjoni tal-preskrizzjoni tal-
konvenuti, ti¢had it-talbiet tal-atturi Dbl-ispejjez kontra
taghhom.

IMHALLEF

DEP/REG
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