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Numru 3
Appell numru 292/2018

Virtu Holdings Limited (C 30642)
V.

Gozo Channel (Operations) Limited (C 76704)u
Islands Ferry Network Limited (C 85742)
ghal kull interess li jista’ jkollha

1. Dan huwa appell ta’ Virtu Holdings Limited [“Virtu”] minn decizjoni tal-
11 ta’ Settembru 2018 tal-Bord ta’ Revizjoni dwar Kuntratti Pubblici
[“iI-Bord ta’ Revizjoni’], imwaqqgaf taht ir-Regolamenti tal-2016 dwar I-
Akkwist Pubbiku [‘L.S. 174.04” jew “ir-Regolamenti”]. Il-fatti relevanti

huma dawn:

2. Fis-26 ta’ Jannar 2018 il-Ministeru ghat-Trasport u Infrastruttura [“il-
Ministeru”] kien hareg “Request for proposals for a Public Service

Concession Contract for the provision of passenger and vehicle ferry
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services between Malta and Gozo”. B'dan id-dokument il-Ministeru
stieden offerti ghal servizz ghat-trasport ta’ passiggieri u vetturi bejn
ic-Cirkewwa u |-Imgarr, Ghawdex, permezz ta’ bastiment konvenzjon-
ali, u ghal servizz ghat-trasport ta’ passiggieri bejn il-Belt Valletta u I-

Img@arr u bejn lokalitajiet ohra fMalta permezz ta’ fast ferry.

3. Fid-9 ta’ Frar 2018 Gozo Channel (Operations) Limited [‘Gozo
Channel’] harget dak li sejhet “Preliminary Market Consultation” bi
stedina ghal operaturi ekonomici biex flimkien maghha jitfghu offerta
wahda ghas-sejha tal-Ministeru. Ghal din l-istedina ta’ Gozo Channel

wiedgbet Virtu u wiegbet ukoll, fost ohrajn, Islands Ferry Network

Limited [“Islands Ferry”].

4. PBittra tat-13 ta’ April 2018 Gozo Channel gharrfet lil Virtu illi I-offerta
taghha ma kinitx sejra tintlaga’ u illi sejra tintlaga’, minflok, I-offerta ta’
Islands Ferry. FI-20 ta’ April 2018 Virtu ressqget quddiem il-Bord ta’
Revizjoni oggezzjoni kontra din id-decizjoni ta’ Gozo Channel, u mid-
decizjoni tal-Bord ta’ Revizjoni ressqget ukoll appell (appell numru

290/2018) quddiem din il-gorti. Dak |-appell gie deciz illum.

5. Sadanittant kien sar ftehim ta’ charterparty bejn Gozo Channel u
Islands Ferry li bih Islands Ferry ntrabtet li tikri bi hlas fast ferry lil
Gozo Channel fil-kaz illi din tinghata I-kuntratt mill-Ministeru. Fit-22 ta’
Gunju 2018 Virtl ressqet rikors quddiem il-Bord ta’ Revizjoni taht ir-
reg. 277 tal-L.S. 174.04 b’talba biex dan il-kuntratt bejn Gozo Channel

u Islands Ferry jigi dikjarat li hu “ineffettiv”.



Virtu Holdings Ltd v. Gozo Channel (Operations) Ltd et

6. Ir-reg. 277 ighid hekk:

»277. (1) Parti interessata jew offerent jistghu jipprezentaw rikors
quddiem il-Bord ta’ Revizjoni biex jigi dikjarat li kuntratt b’valur stmat i
jilhaqg jew jec¢cedi I-limitu stabbilit taht I-Iskeda 5 hu ineffettiv.

»(2) Parti interessata tista’ titlob il-Bord ta’ Revizjoni biex jiddikjara
kuntratt iffirmat ineffettiv biss jekk |-awtorita responsabbli ghat-tmexxija
tas-sejha jew l-awtoritd kontraenti tkun wettget I-ghoti tal-kuntratt
minghajr pubblikazzjoni minn gabel ta’ awviz ta’ kuntratt fil-Gurnal
Uffi¢jali tal-Unjoni Ewropea bla ma dan kien konformi mad-Direttiva
2014/23/UE, id-Direttiva 2014/24/UE u d-Direttiva 2014/25/UE.

»(3) Kull offerent jista’ ukoll jitlob lill-Bord ta’ Revizjoni dwar Kuntratti
Pubbli¢i biex jiddikjara kuntratt ineffettiv fiz-zewg kazijiet li gejjin:

»(a)

»(b)

meta, minkejja li jigi pprezentat appell quddiem il-Bord ta’
Revizjoni dwar Kuntratti Pubbli¢i, I-awtorita responsabbli
ghat-tmexxija tas-sejha jew l-awtorita kontraenti jikkon-
kludu kuntratt gabel ma tinghata decizjoni finali mill-Bord
ta’ Revizjoni dwar Kuntratti Pubblici; jew

meta I-kuntratt jigi konkluz mill-awtorita responsabbli
ghat-tmexxija tas-sejha jew mill-awtorita kontraenti gabel
ma jiskadi I-perjodu ghall-prezentata ta’ appell kif previst
fir-regolament 271.

»(4) ld-dispozizzjonijiet tas-subregolament (2) m’ghandhomx jappli-

kaw fejn:

»(a)

»(b)

»(0)

[-awtorita responsabbli ghat-tmexxija tas-sejha jew |-
awtorita kontraenti tikkunsidra li I-ghoti ta’ kuntratt min-
ghajr pubblikazzjoni minn gabel ta’ awviz ta’ kuntratt fil-
Gurnal Uffi¢jali tal-Unjoni Ewropea jista’ jsir b’konformita
mad-Direttiva 2014/24/UE u d-Direttiva 2014/25/UE;

[-awtorita responsabbli ghat-tmexxija tas-sejha jew |-
awtorita kontraenti tkun ippubblikat fil-Gurnal Uffi¢jali tal-
Unjoni Ewropea awviz kif imfisser fl-Artikolu 3a tad-
Direttiva 89/665 jew fl-Artikolu 3a tad-Direttiva 92/13 li fih
tesprimi l-intenzjoni taghha li tikkonkludi I-kuntratt, u;

il-kuntratt ma giex konkluz gabel ma skada I-perijodu ta’
mill-angas ghaxart ijiem korrenti b’effett mill-gurnata wara
d-data tal-pubblikazzjoni ta’ dan l-awviz.

»(5) Parti interessata jew offerent ma jistghux imorru quddiem gorti
jew tribunal sabiex jattakkaw |-ghoti jew nuqgas ta’ ghoti ta’ sejha
ghall-offerti pro¢essata skont dawn ir-regolamenti u langas jitolbu li
jithallsu ghad-danni, jekk huma ma jkunux |-ewwel inqdew bir-rimedji
kollha moghtija taht dawn ir-regolamenti.«

7. Bid-decizjoni tal-11 ta’ Settembru 2018, li minnha sar dan l-appell, il-

Bord ta’ Revizjoni iddecieda illi ma kienx mehtieg li jiddikjara I-kuntratt
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ineffettiv ghax il-kuntratt kien maghmul taht kondizzjoni sospensiva li
kienet ghadha ma sehhitx u ghalhekk kien “in actual fact not

effective”. Fisser hekk ir-ragunijiet ghal din id-decizjoni:

»This board,

»having noted the objection [recte, application] filed by Virtu Holdings
Limited (hereinafter referred to as the Appellant) on 22 June 2018,
refers to the contentions made by the same Appellant with regards to
the signing of a contract between Gozo Channel (Operations) Limited
and Island Ferry Networks [recte: Islands Ferry Network] Limited

»Whereby the Appellants contend that:

»a) Gozo Channel signed an agreement with Island Ferry
Networks Limited for the provision of a “Fast Ferry
Service”, whilst an objection has been filed involving the
same service being contracted for by Gozo Channel, the
latter being one of the prospective bidders for the PSO?!
Tender issued by the Ministry for Transport and Infra-
structure. In this regard the Appellants contend that this
contract should be deemed ineffective in terms of
Regulation 277 of the Public Procurement Regulations.

»This board has also noted the contracting authority’s reasoned letter
of reply dated 25 June 2018 and its verbal submissions during the
public hearing held on 31 August 2018, in that:

»a) Gozo Channel insists that the contract signed with Island
Ferries Network Limited, submissions on which had
already been made during the public hearing held on 25
June 2018, is only effective if and when Gozo Channel
wins the concession of the PSO Tender issued by the
Ministry for Transport and Infrastructure.

»This board would respectfully confirm that the issue of the agreement
signed between Gozo Channel and Island Ferry Networks Limited has
been considered at length during the public hearing held on 25 June
2018.

»During such hearing it was established that Gozo Channel (one of
the prospective bidders for the PSO tender issued by the Ministry for
Transport and Infrastructure) concluded an agreement for the
provision of a "fast ferry service” with Island Ferry Networks Limited to
obtain such a service, so as to enable Gozo Channel to bid for the
concession of a conventional and fast ferry PSO tender.

»Without going into repetitive considerations already treated during
the public hearing held on 25 June 2018, this board notes that the
agreement which Gozo Channel entered into with Island Ferry
Networks is, in actual fact, not effective, at present, as it will only come

1

Public Service Obligation.
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into force subject to Gozo Channel winning the award of the PSO
Tender.

»At the same instance, this board notes that while Gozo Channel has
in fact concluded a contract before a final decision has been given by
the Public Contracts Review Board, however, due to the fact that this
board deems that the agreement is not effective at present and is
operative only on condition that Gozo Channel wins the PSO Tender,
this board does not deem it necessary to declare it ineffective in terms
of Regulation 277 of the Public Procurement Regulations.«

Virtu ressqet appell minn din id-decizjoni b’rikors tal-1 ta’ Ottubru 2018
li ghalih Gozo Channel wiegbet fid-29 ta’ Ottubru 2018, u Islands

Ferry wkoll wiegbet fid-29 ta’ Ottubru 2018.

Qabel ma tqis l-appell ta’ Virtu il-qorti sejra tibda billi tqis e¢cezzjonijiet
preliminari mressga minn Islands Ferry. Fl-ewwel e¢¢ezzjoni Islands
Ferry tghid illi I-appell “huwa null, irritwali u bla effett peress li ma jista’
jkun hemm ebda proc¢edura ta’ oggezzjoni u/jew appell minn Pre-
liminary Market Consultation wisq anqas pro¢edura ghall-ineffettivita

ta’ kuntratt jew ftehim emanenti mill-istess procedura”.

Din I-e¢¢ezzjoni hija bhal e¢¢ezzjoni ta’ nullita mressqa fl-atti tal-appell
numru 290/2018 bejn l-istess partijiet u nghatat ghall-istess ragunijiet,
viz. illi ma hemmx appell minn decizjoni wara preliminary market
consultation (konsultazzjoni preliminari mas-suq) billi dik il-konsult-
azzjoni ma hijiex sejha ghal offerti ghal kuntratt pubbliku. Il-qgorti
ghalhekk tirreferi ghas-sentenza moghtija llum fl-atti ta’ dak I-appell u,
ghall-istess ragunijiet li ghalihom giet michuda l|-e¢¢ezzjoni f'dak I-
appell, li jghoddu wkoll ghall-e¢¢ezzjoni mressqga f'dan il-kaz, gieghda

tichad |-e¢cezzjoni.
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11.

12.

13.

14.

15.

It-tieni eccezzjoni preliminari hija illi [-appell huwa null ghax dak i
ghamlet Gozo Channel ma kinitx sejha ghal offerti ghal kuntratt
pubbliku u ghalhekk ma kien hemm ebda kuntratt pubbliku li jintlagat

bir-reg. 277 tal-L.S. 174.04.

Din l-e¢¢ezzjoni wkoll hija bhal e¢¢ezzjoni peliminari mressqa fl-atti
tal-appell numru 290/2018, li giet mi¢huda ghax il-qorti sabet illi fil-fatt
dak li ghamlet Gozo Channel kienet sejha ghal offerti ghal kuntratt
pubbliku, u illi I-ftehim li sar bejn Gozo Channel u Islands Ferry kien
kuntratt pubbliku. Ghalhekk ghall-istess ragunijiet moghtija fis-
sentenza li nghatat illum fl-atti tal-appell numru 290/2018, li ghalihom

issr referenza, fin I-e¢¢ezzjoni wkoll hija mi¢huda.

It-tielet e¢cezzjoni preliminari tghid illi I-appell huwa null ghax il-Bord
ta’ Revizjoni ma kellux gurisdizzjoni jisma’ r-rikors imressag minn Virtu
tant ir-reqg. 277 tal-L.S. 174.04. Din l-e¢¢ezzjoni hija msejsa fuq il-
premessa illi I-ftehim li sar bejn Gozo Channel u Islands Ferry ma
kienx kuntratt pubbliku bejn awtorita kontraenti u operatur ekonomiku.
Din il-premessa kienet il-meritu tat-tieni e¢¢ezzjoni preliminari, li giet
michuda. Ghalhekk taga’ I-premessa li fugha hija msejsa t-tielet

eccezzjoni u, konsegwentement, taga’ I-e¢cezzjoni wkoll.

It-tielet eccezzjoni preliminari wkoll hija ghalhekk mi¢huda.

Fir-raba’ ec¢ezzjoni preliminari Islands Ferry tghid illi, meta wriet
interess illi taghmel offerta, fisimha, wara s-sejha tal-Ministeru ghal

offerti, Virtu “espressament irrinunzjat ghall-interess guridiku taghha”



16.

17.

18.
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u irrinunzjat ukoll ghal kull interess illi taghmel offerta bi shubija ma’

Gozo Channel.

Din l-ec¢¢ezzjoni hija identika ghal e¢¢ezzjoni ta’ nugqgas ta’ interess
guridiku mressqa fl-atti tal-appell numru 290/2018 bejn I-istess partijiet
u nghatat ghall-istess ragunijiet. Il-qorti ghalhekk tirreferi ghas-
sentenza moghtija llum fl-atti ta’ dak I-appell u, ghall-istess ragunijiet i
ghalihom giet michuda |-ec¢ezzjoni f'dak l-appell, li jghoddu wkoll

ghall-e¢¢ezzjoni mressqa f'dan il-kaz, gieghda tichad |-ec¢ezzjoni.

Fl-ahhar ecc¢ezzjoni preliminari taghha (gabel it-twegiba ghall-meritu
tal-appell) Islands Ferry tghid illi r-reg. 277 tal-L.S. 174.04 ma jappli-

kax ghall-kaz tallum. Kompliet tfisser I-ec¢ezzjoni hekk:

»A skans ta’ ripetizzjoni, l-esponenti jaghmlu ampja referenza ghas-
sottomissjonijiet kollha ga maghmulha hawn fuq, li fis-sustanza juru
b’mod inevkwivoku li I-pro¢edura adoperata minn Gozo Channel ma
kinitx wahda ta’ public procurement u, jekk kienet xi procedura
kontemplata taht ir-Regolamenti, ma kinitx wahda li minnha jezisti xi
right of recourse jew dritt ta’ oggezzjoni jew appell.

»Konsegwentement, stante li r-regolament 277 jikkontempla biss
rimedju ghad-dikjarar ta’ ineffettivita ta’ kuntratti pubblici li, jew isiru bi
ksur tar-Regolamenti dwar |-Akkwist Pubbliku, jew li jsiru gabel I-
iskadenza tal-perjodu ta’ oggezzjoni jew appell moghti taht I-istess
regolamenti, ir-rimedju tal-ineffettivita huwa ghal kollox inapplikabbli.

»Dan gie korrettement deciz mill-bord fil-kaz odjern u l-esponenti
jissottomettu umilment li din l-onorabbli gorti ghandha tikkonferma |-
istess decizjoni u konsegwentement tichad I|-appell interpost minn
Virtu.«

Din l-e¢¢ezzjoni hija msejsa fuq il-premessa illi dak li ghamlet Gozo
Channel ma kinitx sejha ghal offerti u li I-ftehim bejn Gozo Channel u
Islands Ferry ma kienx kuntratt pubbliku. Rajna illi dawn il-premessi
huma hziena u ghalhekk I-e¢¢ezzjoni msejsa fughom ma tistax

tintlaga’.
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19. Din |-e¢¢ezzjoni wkoll ghalhekk hija mi¢huda.

20. ll-qgorti sejra ghalhekk tghaddi biex issa tqis l-aggravji ta’ Virtu u I-

meritu tal-appell.

21. L-aggravju ta’ Virtu jghid illi I-Bord ta’ Revizjoni qal hazin meta qal illi
kuntratt suggett ghal kondizzjoni sospensiva ma jintlagatx bid-

disposizzjonijiet tar-reg. 277. Kompliet tfisser I-aggravju hekk:

»10. L-aggravju tal-appellant huwa, effettivmant, illi I-bord ghamel
zball fl-interpretazzjoni tal-ligi. Mid-decizjoni tal-bord jidher ¢ar illi I-
bord iddecieda illi I-kuntratt bejn Gozo Channel u Islands Ferry ma
kellux jigi dikjarat ineffettiv ghaliex “[the contract] is, in actual fact, not
effective, at present, as it will only come into force subject to Gozo
Channel winning the award of the PSO Tender” u “the agreement is
not effective at present and is operative only on condition that Gozo
Channel wins the PSO Tender”.

»11. Ghalhekk, il-kwistjoni legali li trid tigi determinata f'dan l-appell
huwa jekk kuntratt li huwa suggett ghal kundizzjoni li tavvera ruhha fil-
futur huwiex eskluz mill-parametri tar-Regolamenti.

»12. Ir-regolament 277 tar-Regolamenti huwa intiz sabiex jimplimenta
[-provvedimenti tar-Remedies Directive, u partikolarment I-emendi ghal
din id-Direttava li saru fl-2007. Ghalhekk, I-ghan tar-regolament 277 —
kif spjegat fil-preamboli tad-Direttiva — huwa kif gej:

»“(13) In order to combat the illegal direct award of contracts,
which the Court of Justice has called the most serious breach of
Community law in the field of public procurement on the part of a
contracting authority or contracting entity, there should be
provision for effective, proportionate and dissuasive sanctions.
Therefore a contract resulting from an illegal direct award should
in principle be considered ineffective. The ineffectiveness should
not be automatic but should be ascertained by or should be the
result of a decision of an independent review body.

»“(14) Ineffectiveness is the most effective way to restore
competition and to create new business opportunities for those
economic operators which have been deprived illegally of their
opportunity to compete.”

»13. Ghalhekk, ir-Regolament 277 huwa intiz sabiex — fkaz ta’ ghotja
ta’ kuntratt bi ksur tar-Regolamenti — terga’ tingieb fis-sehh I-istatus
guo ante, biex b’hekk operatur ekonomiku interessat fil-kuntratt ma
jsofrix pregudizzju irrimedjabbli.

»14. Qabel xejn, ghandu jinghad illi I-interpretazzjoni tal-bord tiftah
tiega kbira ghall-abbuz minn awtoritajiet kontraenti. Jekk I-inter-
pretazzjoni tal-bord tigi kkonfermata bhala korretta, dan ikun iffisser illi
awtorita kontraenti tkun tista’ taghti kuntratt kif trid u minghajr skrutinju:
kulma jkollha bzonn taghmel huwa Ii tissuggetta I-kuntratt ghal
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kundizzjoni sospensiva. B’dan il-mod — skond ir-ragunament tal-bord —
il-bord ma jkollu I-ebda raguni ghalfejn jiddikjara kuntratt ta’ dan it-tip
ineffettiv.

»15. ll-verita hi li r-Regolamenti mkien ma jipprovdu illi kuntratt li huwa
suggett ghal kundizzjoni mhuwiex kuntratt pubbliku ai termini tar-
Regolamenti. Ghalhekk I-importanza mitfugha mill-bord fug dan il-fatt
— importanza tant kbira illi effettivament il-kuntratt inhareg mill-
parametri tar-regolament 277 — ma jsibx rispekkjament fir-Regola-
menti, billi l-istess Regolamenti ma jaghmlux distinzjoni bejn kuntratt li
huwa suggett ghal kundizzjoni u kuntratt li huwa [recte, li ma huwiex].
Ir-Regolamenti jitkellmu biss dwar kuntratti pubblici.

»16. Barra minn hekk, l-interpretazzjoni tal-bord tohlog impossibilita li
kuntratt li huwa suggett ghal kundizzjoni sospensiva qatt jigi dikjarat
ineffettiv. Dan jinghad ghaliex fir-Regolamenti hemm termini qosra
stabbiliti entro liema termini parti interessata trid bilfors tezercita d-dritt
taghha li taghmel talba ghal dikjarazzjoni ta’ ineffettivita. Jekk —
seguendo I-logika implic¢ita tal-bord — il-kuntratt mertu ta’ dan l-appell
ikun jista’ jigi attakkat biss meta |-kundizzjoni fil-kuntratt tigi fis-sehh, |-
appellant f'dak I-istadju jsib li fil-fatt ma jkunx jista’ jattakkah, ghaliex it-
termini stabbiliti fir-Regolamenti jkunu ghaddew. Ghalhekk, bl-inter-
pretazzjoni tal-bord I-appellant gieghed jigi m¢ahhad minn rimedju
effettiv. — rimedju li huwa garantit lilu mir-Remedies Directive kif
emendat.

»17. Tajjeb ukoll li ssir referenza ghad-digriet tal-Qorti Civili fuq talba
ghall-hrug ta’ mandat ta’ inibizzjoni li saret mis-soc¢jeta appellant
kontra s-socjeta appellata. Dan ir-rikors kien talab lill-onorabbli qorti
sabiex tordna li s-socjeta appellata ma tidhol febda ftehim mas-
socjeta Islands Ferry Network Ltd, jew jekk diga dahlet f'xi ftehim milli
tiegaf milli tattwa dak il-ftehim jew milli tkompli ssegwih. ll-gorti ma
lagghetx it-talba tas-so¢jeta appellanti ghar-raguni li skond hi ma kienx
hemm il-bzonn ghall-hrug tal-mandat ta’ inibizzjoni stante li s-socjeta
appellanti kienet ga intavolat appell mid-decizjoni tal-bord ... ... ...

»18. lzda l-istess gorti li ma lagghetx it-talba ghall-hrug tal-mandat ta’
inibizzjoni kellha dan xi tghid prec¢izament dwar i¢-charterparty li dahlet
fih is-socjeta appellata mas-socjeta Islands Ferry Network Ltd:

»‘F'dan il-kaz ex admissis Gozo Channel (Operations) Limited
iffirmat charterparty agreement ma’ Islands Ferry Limited sabiex
taghti servizz ta’ fast ferry bejn Malta u Ghawdex, li pero
owjament hu soggett ghal kundizzjoni sospensiva galadarba
ghadha mhijiex I-offerent rakkomandat fil-process tat-tender i
ghad irid isir. Ghalhekk dan hu kaz fejn diga hemm kuntratt bejn
Gozo Channel u Islands Ferry Limited, li perd ghadu ma dahalx
fis-sehh. Hu owvju li Gozo Channel diga hadet id-decizjoni dwar
min ser ikun gieghed jaghti s-servizz ta’ fast ferry fl-eventwalita li
tirbah it-tender, tant hu hekk li ntrabtet b’kuntratt. Hu minnu li waqt
it-trattazzjoni d-difensur tar-rikorrent argumenta li fdan il-kaz
Gozo Channel (Operations) Limited mhijiex awtoritd kontraenti
ghal finijiet ta’ Legislazzjoni Sussidjarja. Perd kienet hi stess i
sejhet I-offerta Preliminary Market Consultation, li hi pro¢edura ad
hoc li nsibu fir-Regolamenti li tista’ ssir qabel ma jigi mniedi I-
procedura tal-akkwist. Mela mad-dagqga t'ghajn jidher li Gozo
Channel stess kienet gieghda taghraf li s-servizz li kienet gieghda
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tfittex ghal fast ferry service kien ser ifisser ‘akkwist’ tant ir-
Regolament ta’ Akkwist Pubbliku.”

22. Gozo Channel wiegbet hekk:

»9. llli gustament il-bord ikkonkluda li |-ftehim de quo ma jagax fil-
parametri tal-artikolu 277 tar-Regolamenti u dan ghaliex prezentement
I-ftehim ghadu ma dahalx fis-sehh minhabba |-kondizzjoni sospensiva
li hemm fih.

»10. llli aktar fundamentali minn hekk, il-ftehim de quo ma jaqax fil-
parametri tal-artikolu 277 tar-Regolamenti ghaliex, kif gie spjegat
fdettal fir-risposta tal-appell intavolata mill-appellata Gozo Channel
fis-17 ta’ Ottubru 2018 fl-atti tal-appell quddiem din |-onorabbli gorti ...
numru 290/2018:

»a. l-appellata Gozo Channel mhix awtorita kontraenti u ghalhekk ir-
Regolamenti ma japplikawx ghaliha;

»b. u anke li kieku kienet, I-ghazla ta’ sieheb sabiex tigi sottomessa
offerta ftender pubbliku mahrug minn awtorita kontraenti ohra
sempliciment mhux kuntratt ta’ akkwist pubbliku ghax ma
jikonkorrux I-elementi rikjesti fil-ligi;

»u frankament allahares ikun hekk ghaliex inkella I-appellata Gozo
Channel tkun gieghda fi zvantagg sinifikanti fil-kuntest tal-RfP? meta
mqabbla ma’ operaturi ekonomi¢i ohrajn — inkluz Il-istess grupp ta’
kumpanniji Virta li bid-dikjarar ser jippartec¢ipaw fl-RfP independete-
ment mill-appellata Gozo Channel. Dan ma jkun xejn ghajr ksur tal-
prin¢ipju generali tal-akkwist pubbliku li jirrikjedi trattament ugwali tal-
operaturi ekonomici kollha irrispettivament jekk hux ‘persuna fizika jew
persuna guridika jew entita pubblika jew grupp ta’ tali persuni u, jew
entitajiet’. 1l-ligi tal-akkwisti pubblici ma taghmilx differenza bejn
offerent privat u dak pubbliku u ¢ertament m’ghandhiex tigi abbuzata u
mgebbda b’tali mod illi effettivament teskludi partecipazzjoni pubblika
a favur ta’ dik esklussivament privata.

»11. llli, anke li kieku wiehed jinjora dan il-fatt fundamentali, xorta
wahda [-ftehim ma’ Islands Ferry Network Ltd (u seta’ kien mal-
appellanti Virtu(')) mhux akkwist pubbliku u dan ghar-raguni li |-ftehim
vigenti la huwa kuntratt “konkluz”, kif altrimenti jrid ir-regolament 2 tar-
Regolamenti.

»Kif diga gie dikjarat ex admissis mill-appellata Gozo Channel fi varji
proceduri, il-ftehim ma’ Islands Ferry Network Ltd ma dahalx fis-sehh
u dan ghaliex huwa soggett ghall-kondizzjoni suspensiva u cioé i
jidhol fis-sehh biss jekk il-Ministeru jaggudika I-RfP favur |-offerta tal-
appellata Gozo Channel u Islands Ferry Network Ltd. Tajjeb li wiehed
izzomm f'mohhu li r-Regolamenti dwar il-Kuntratti ta’ Kon¢essjoni (Ligi
Sussidjarja 174.10) jaghti varji rimedji — li infatti diga qed jigu ezercitati
mill-grupp ta’ kumpanniji Virtu — inkluz I-objection jew ahjar I-appell
minn decizjoni tal-Ministeru fl-evalwazzjoni tal-offerti.

»Ghal din ir-raguni I-obbligi naxxenti f'dak il-ftehim prezentement ma
jezistux sakemm il-grajja li fugha dawk I-obbligi jiddependu ma ssehhx

2 Request for proposals.
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u dan ai termini tal-artikolu 1063(2) tal-Kodi¢i Civili (Kapitlu 16 tal-
Ligijiet ta’ Malta).

»Ghalhekk isegwi wkoll li la I-obbligi ghadhom ma jezistux il-ftehim de
quo la ghandu I-ghan ta’ fornitura ta’ servizzi u lanqas ghandu I-
element ta’ interess pekunjarju u kwindi ma jinqabadx mir-regoli dwar
[-akkwisti pubbli¢i. ll-kuntratt li huwa akkwist pubbliku huwa I-RfP li gie
pubblikat mill-Ministeru u li fih ser ittellaq I-appellata Gozo Channel u
b’ammissjoni taghha stess anke I-istess appellanti Virtu.

»12. llli fi kwalunkwe kaz u anke b’referenza ghall-preambolu (14) tar-
Remedies Directive ¢¢itat mill-appellanti Virtu stess fpremessa 12 tar-
rikors tal-appell taghha, ¢ertament I-appellanti Virtd ma tistax tghid li
giet im¢ahhda mill-opportunita li tikonkorri sabiex tissieheb mal-
appellata Gozo Channel meta hadet bis-shifh sehem fil-Preliminary
Market Consultation. Fil-verita t-tigrija saret u saret minghajr diskrimin-
azzjoni u b’traparenza assoluta — biss I-offerta tal-appellata Islands
Ferry Network Ltd kienet orhos. Ghalhekk ma hemm assolutament |-
ebda “serious breach of Community law in the field of public
procurement” ghaliex I-iffirmar ta’ ftehim (li ghadu mhux konkluz ghax
ma dahalx fis-sehh) kien pre¢edut minn konkors kompettitiv bejn I-
appellanti Virtu u l-appellata Islands Ferry Network Ltd.

»llli l-appellanti Virtu, kif ghamlet matul il-varji pro¢eduri gudizzjarji li
vvintat, qieghda tittanta li tagleb principji general tal-akkwist pubbliku
ta’ taht fug. L-appellata Gozo Channel umilment tissottometti i
premessa 14 tar-rikors tal-appell tal-appellanti Virtu, u cioe li jekk id-
decizjoni tigi kkonfermata ‘dan iffisser illi awtorita kontraenti tkun tista’
taghti kuntratt kif trid u minghajr skrutinju: kulma jkollha bzonn taghmel
huwa li tissuggetta I-kuntratt ghal kundizzjoni sospensiva’, assoluta-
ment ma tregix. Galadarba kuntratt pubbliku ma dahalx fis-sehh |-
operatur ekonomiku ma jkun ghadu ha xejn u I-awtorita kontraenti ma
tkun ghadha hallset xejn langas u t-terz ma huwa bl-ebda mod
pregudikat. In fatti, bl-istess mod, awtorita kontraenti tista’ mal-hrug
tal-contract award notice tiffirma [-ftehim pubbliku mas-successful
bidder minkejja I-istandstill period biss jekk ikun suggett ghal
kondizzjoni suspensiva li I-ftehim pubbliku jidhol fis-sehh biss jekk
jghaddu I-ghaxart ijiem sabiex wiehed jappella.

»Kif gie spjegat aktar ’il fug, il-mument meta kuntratt jigi “konkluz”
huwa meta jidhol fis-sehh u mhux biss meta jigi ffirmat. Fil-verita
kuntratt pubbliku li gie konkluz langas hemm bzonn li jkun iffirmat
ghaliex jista’ jaga’ fil-parametri tar-Regolamenti u galadarba hemm
prestazzjoni ta’ servizz, ezekuzzjoni ta’ xoghol u/jew fornitura li ghalih
ser jithallsu, perkazu tramite ittri, e-mails u anke fatturi. In fatti r-
Regolamenti jaghtu s-segwenti tifsira ta’ “bil-miktub”: ‘kwalunkwe
espressjoni li tikkonsisti fi kliem jew figuri li jistghu jingraw, jigu
riprodotti jew ikkommunikati wara, inkluz informazzjoni trasmessa u
mahzuna permezz ta’ mezzi elettronici’.

»llli ghal dak li ntgal fpremessa 15 tar-rikors tal-appell tal-appellanti
Virtu, jinghad li d-distinzjoni fir-Regolamenti bejn kuntratt suggett ghal
kondizzjoni sospensiva u dawk li mhux hija inerenti fit-tifsira ta’ kuntratt
pubbliku u fil-kelma “konkluz” li inevitabbilment ghandha tiftehem i
huwa I-mument meta I-obbligi taz-zewg partijiet, cioé, |-prestazzjoni / I-
ezekuzzjoni min-naha u |-pagament minn ohra.«
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23. Islands Ferry wiegbet hekk:

»36. Tajjeb jinghad i I-ftehim in kwistjoni huwa soggett ghal
kondizzjoni li tistipula li kwalunkwe ftehim huwa suggett ghal Gozo
Channel tirbah il-PSO Tender imniedi mill-Ministeru.

»37. Tajjeb jew hazin, il-Prim’ Awla tal-Qorti Civili, fid-determinazzjoni
taghha ta’ mandat ta’ inibizzjoni intavolat minn Virtu, fugq mertu simili
ghal dan l-appell, tikkummenta li I-istess ftehim huwa “soggett ghal
kundizzjoni sospensiva @jaladarba ghadha mhijiex |-offerent rakko-
mandat fil-process tat-tender li ghad irid isir. Ghalhekk dan hu kaz fejn
diga hemm kuntratt bejn Gozo Channel u Islands Ferry Limited, li pero
ghadu ma dahalx fis-sehh”.

»38. Fil-fatt, jekk wiehed jabbraécja I-argument tal-Prim’ Awla u jhares
lejn id-disposizzjonijiet tal-Kodiéi Civili relativi ghall-kondizzjonijiet sos-
pensivi, mal-ewwel jintebah li dak li kienet ged tghid il-Prim’ Awla kien
li l-obbligazzjonijiet assunti fil-ftehim ta’ bejn Gozo Channel u I-
esponenti, sallum, ma jezistux. L-artikolu 1063 tal-Kodi¢i Civili jghid
hekk:

»“1063. (1) ll-kondizzjoni suspensiva hija dik illi taghmel I-ezis-
tenza tal-obbligazzjoni tiddependi minn grajja li ghad trid tigri u li
mhix zgura.

»“(2) L-obbligazzjoni taht kondizzjoni suspensiva ma tezistix
gabel ma I-grajja tigri.

»39. Minn qari tal-ftehim in kwistjoni, jirrizulta li I-ftehim shih huwa
soggett ghall-kondizzjoni (li ¢ertament mhijiex zgura) li Gozo Channel
tirbah il-PSO Tender. Konsegwentement, skond it-test tal-ligi, u jekk
wiehed jabbracéja Il-istess ragunament tal-Prim’ Awla fid-digriet taghha
tal-20 ta’ Settembru 2018, jirrizulta li I-ligi stess tqis li I-ftehim shih ma
jezistix.

»40. L-esponent ma tistax ma tirrimarkax dwar [-allegazzjonijiet
imgebbda tal-appellanti Virtu, meta tghid li dak li ghamlet Gozo
[Channel] jiftah il-bibien ghal abbuz tal-proceduri tal-procurement.
F’din l-asserzjoni, konvenjentement pero, Virtu taghzel li tinjora ghal
kollox il-fatt li sallum hemm decizjoni tal-bord li I-pro¢edura adoperata
mill-Gozo Channel ma tikkostitwix procurement.

»41. Ghal din ir-raguni wkoll, -esponenti tissottometti li anke jekk,
ghall-grazzja tal-argument, din l-onorabbli gorti kellha tqis li dan huwa
kuntratt li jikkwalifika taht ir-Regolamenti dwar |-akkwist pubbliku, xorta
wahda legalment il-kuntratt ma jezistix.«

24. Essenzjalment it-twegibiet huma fis-sens (i) illi Gozo Channel ma
hijiex awtorita kontraenti; (i) illi dak li sar ma kienx kuntratt pubbliku,
(i) illi jekk jitgies hekk Gozo Channel tkun zvantaggjata; u (iv) illi fkull
kaz il-kuntratt “ma jezistix” ghax ghadu mhux “konkluz” billi huwa taht

kondizzjoni.
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25.

26.

27.

28.

Virtu Holdings Ltd v. Gozo Channel (Operations) Ltd et

L-ewwel zewd argumenti — li Gozo Channel ma hijiex awtorita
kontraenti u li dak li sar bejnha u Islands Ferry me kienx kuntratt
pubbliku — kienu |-meritu tal-ewwel zewg ec¢¢ezzjonijiet preliminari ta’
Islands Ferry li, ghar-ragunijiet imfissra fis-sentenza moghtija llum fl-

atti tal-appell numru 290/2018, ga gew mi¢huda.

It-tielet argument — li Gozo Channel tista’ tkun zvantaggjata jekk, biex
issib sub-kuntrattur biex tinghata s-servizz li tehtieg biex tista’ titfa’
offerta ghas-sejha tal-Ministeru, ikollha tghaddi mill-pro¢eduri tal-
akkwist pubbliku — kien ukoll meqgjus fis-sentenza fl-atti tal-appell
numru 290/2018 u gie michud ghal ragunijiet li gew imfissra fil-

paragrafi 40 u 41 ta’ dik is-sentenza.

Ir-raba’ argument — li I-kuntratt “ma jezistix” u, billi taht kondizzjoni
sospensiva, “ghadu mhux konkluz ghax ma dahalx fis-sehh” — ukoll
kien meqjus f'para. 34 tas-sentenza fug imsemmija u gie michud. Ma
huwiex korrett li tghid illi kuntratt taht kondizzjoni sospensiva “ghadu
mhux konkluz” u huwa “inezistenti”. Hija |-obbligazzjoni li ma tezistix
gabel ma |-kondizzjoni ssehh, izda meta ssehh ikollha effett ex tunc?;
il-kuntratt jezisti u “jigi konkluz” hekk kif ikun hemm I-in idem placitum
consensus. Fil-kaz tallum l-offerta ntlaqghet, I-ghazla ta’ min sejjer

jaghti s-servizz bi hlas saret u |-kuntratt sar.

Ladarba ghalhekk tassew sar kuntratt pubbliku minn awtorita
kontraenti, Virtu setghet tingeda bir-rimedju taht ir-reg. 277 tal-L.S.

174.04, u ghal din ir-raguni l-appell ghandu jintlaga’.

3

Art. 1061(1), Kod. Civ.

13



Appell numru 292/2018 11/03/2018

29. Fir-rikors tal-appell Virtu talbet illi din il-gorti:

S tirrevoka u tannulla d-decizjoni moghtija tal-Bord ta’
Revizjoni dwar il-Kuntratti Pubbli¢i tal-31 ta’ Awissu 2018 u konseg-
wentement taghti d-direttivi u provvedimenti li jidhrilha xierga u
opportuni, bl-ispejjez kontra l-appellati.«

30. It-talba biex tithassar id-decizjoni tal-Bord ta’ Revizjoni ghandha

31.

tintlaga’, ladarba ghar-ragunijiet moghtija fug hija msejsa fuq premessi
zbaljati. Tifdal il-kwistjoni jekk, bhala “provvediment xieraq u opportun”
kif mitlub fir-rikors tal-appell, ghandux jithassar ukoll i¢-charterparty
bejn Gozo Channel u Islands Ferry. Effettivament il-Bord ta’ Revizjoni
ga sab illi “Gozo Channel has in fact concluded a contract before a
final decision has been given by the Public Contracts Review Board” u
ghaldagstant il-kuntratt ghandu jigi dikjarat ineffettiv taht ir-reg.
277(3)(a). Madankollu, billi d-decizjoni tal-Bord ta’ Revizjoni sejra
tithassar in toto, u jista’ jkun illi I-bord ma ghamilx il-konsiderazzjonijiet
kollha mehtiega ladarba deherlu li kuntratt b’kondizzjoni sospensiva
ma jintlagatx bid-disposizzjonijiet tar-reg. 277, huwa aktar xieraq illi I-
kaz jerda’ jintbaghat quddiem il-Bord ta’ Revizjoni sabiex dan jaghmel

id-deliberazzjonijiet mehtiega.

ll-gorti ghalhekk tiddisponi mill-appell billi, wara li ti¢had I-e¢¢ezzjoni-
jiet ta’ nullita tal-appell u l-e¢¢ezzjonijiet preliminari I-ohra, thassar id-
decizjoni tal-Bord ta’ Revizjoni u tibghat l-atti lura quddiem il-bord

ghad-decizjoni tieghu.
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32. L-ispejjez hlief dawk li dwarhom ga nghatat decizjoni fil-provvediment
tal-14 ta’ Di¢éembru 2018 ghandhom ihallsuhom Gozo Channel u

Islands Ferry fishma ndags bejniethom.

Joseph Azzopardi Giannino Caruana Demajo Noel Cuschieri
President Imhallef Imhallef

Deputat Registratur
rm
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