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Anna Galea; u b’digriet tas-26 ta’
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Antoine Galea Salomone, Dr Francis
Galea  Salomone, Victor Galea
maghruf ukoll bhala Victor Galea
Salomone, Dr Marie Elise Buhagiar u
Anthony Galea stante li Anna Galea
mietet fil-mori tal-kawza; Ferdinand
Grech ghan-nom u in rapprezentanza
ta’> Mercury Investments Ltd; Jeremy
Salomone, Vanessa Said Salomone,
Adrian Salomone u Joanna Bonello
Salomone

VS

L-Avukat Generali u St. Julians Band
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I1-Qorti,
Rat ir-rikors tal-atturi li gie pprezentat fit-18 ta’ Frar 2013 fejn premettew:

I r-rikorrenti huma proprjetarji ta’ dar prominenti quddiem il-bahar f’San
Giljan bin-numru 31-35 (prec¢edentement bin-numru 17-21), Triq San Gorg,
San Giljan.

Illi din id-dar ilha mikrija ghal ghexieren ta’ snin lis-so¢jeta’ intimata St.
Julians Band Club, 1i ged tuzaha bhala kazin, bil-kera ta’ €100.16
(Lm43.00) fis-sena.

Ili din il-kera hija redikola tenut kont tal-valur tal-proprjeta’ in kwistjoni u
tal-valur lokatizju fis-suq, u dan kif jigi ppruvat waqt it-trattazzjoni tal-
kawza.

i r-rikorrenti kienu u ghadhom obbligati bil-ligi illi jgeddu I-kirja
indefinittivament bl-istess kera u kundizzjonijiet minhabba I-provvediment
tal-Kap. 69 tal-Ligijiet ta’ Malta. L-Artikolu 3 tal-Kap. 69 jghid illi “sid il-
kera ta’ xi fond ma jistax, meta jaghlaq iz-zmien tal-Kiri ... jirrifjuta li
jgedded il-kiri jew li jgholli I-kera jew li jaghmel kUndizzjonijiet godda tat-
tigdid tal-kiri minghajr il-permess tal-Bord” u |-Artikolu 4 tal-Kap. 69
jghid i 1-Bord li Jirregola |-Kera jista’ jawmenta 1-kera sa masimu li ma
teccedix 1-40% ta’ kemm setghet kienet il-kera gusta tal-fond fl-4 ta’
Awissu 1914. Skont I-Artikolu 2 ta’ din 1-istess Ligi kazin huwa fit-tifsira li
I-ligi taghti lill-kelma “Zianut” u ghalhekk skont I-Artikolu 9 (b) tal-Kap.
69 lanqgas ma tista’ ssir talba ghar-ripreza tal-fond mir-rikorrenti ghall-uzu
taghhom.

Ghalhekk ir-rikorrenti la jistghu jirriprendu l-pussess tad-dar taghhom u
langas ma huwa possibbli ghar-rikorrenti li jawmentaw il-kera li bl-ebda
mod ma tirrifletti dak li tista’ attwalment trendi 1-proprjeta’ taghhom fis-

S.T.O. Prim Imhallef Joseph Azzopardi
8 ta’ Frar, 2019



Rikors nru: 15/2013 JA Pagna 3
Sentenza

suq.

i apparti |-fatt illi r-rikorrenti huma ghalhekk imc¢ahhda mill-fond
taghhom, il-Qrati ta’ malta effettivament iddec¢idew ukoll illi s-so¢jeta’
intimata St. Julians Band Club ghandha d-dritt taghmel il-qligh minn fug
dar ir-rikorrenti billi tikri parti sostanzjali mill-fond taghhom lil terzi, u dan
kif jirrizulta mis-sentenza tal-Onorabbli Qorti tal-Appell (Sede Inferjuri)
tal-10 ta’ Mejju 2006 fl-ismijiet “Anna Galea vs St. Julians Band Club”
(Appell Civili Numru 151/2000). Fil-fatt, ghalkemm f’din il-kawza kien
irrizulta ppruvat u 1-Qorti sabet illi I-kazin kien ikkonc¢eda parti sostanzjali
tal-fond bhala bar u restaurant lil terzi b’titolu ta’ lokazzjoni u sahansitra
saret entratura separata minn dik tal-kazin, il-Qorti qieset illi kellha
tallontana ruhha mill-princ¢ipji legali li jirregolaw ir-ripreza ta’ hanut fil-kaz
ta’ kazin (minkejja li I-Artikolu 2 tal-Kap. 69 iqis lill-kazin bhala hwienet).

Ili permezz tal-Att Nru. X tal-2009 (Att biex jemenda I-Kodici Civili, Kap.
16) il-Gvern ta’ Malta ghamel emendi lill-Ligijiet tal-Kera, izda
madanakollu, ma ghamel ebda tibdil ghal dak li jirrigwardja kirjiet ta’
kazini li saru qabel l-ewwel (1) ta’ Gunju 1995 tant illi 1-Artikolu 1531J tal-
Kap. 16 tal-Ligijiet ta’ Malta jghid 1i “meta I-kirja tkun saret qabel I-7 ta’
Gunju, 1995 ghandha tibqa’ tghodd il-ligi u d-definizzjonijiet kollha kif
kienu fis-sehh gabel I-1 ta’ Gunju 1996.” Ghalhekk anke wara 1-Att X tal-
20009 ir-rikorrenti baqghu privi minn kull protezzjoni tad-drittijiet taghhom.

I1li 1-fatti suesposti jikkostitwixxu ksur tal-Artikolu 1 tal-Ewwel Protokol
tal-Konvenzjoni Ewropeja maghmula parti mil-ligi ta’ Malta bis-sahha tal-
Att dwar il-Konvenzjoni Ewropeja (Kap. 319 tal-Ligijiet ta’ Malta).

Ghaldagstant, ghar-ragunijiet suesposti, ir-rikorrenti jitolbu bir-rispett
sabiex dina I-Onorabbli Qorti:-

1) Tiddikjara u tiddeciedi illi fatti suesposti jikkostitwixxu ksur ta’ tad-
drittijiet fondamentali tar-rikorrenti sanciti fl-Artikolu 1 tal-Ewwel
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D)

Protokol tal-Konvenzjoni Ewropeja maghmula parti mill-ligi ta’
Malta bis-sahha tall-Att dwar il-Konvenzjoni Ewropeja (Kap. 319
tal-Ligijiet ta’ Malta);

Tiddikjara u tiddeciedi illi 1-provvedimenti tal-Kap. 69 tal-Ligijiet ta’
Malta in kwantu jolgtu I-proprjeta’ tar-rikorrenti fug imsemmija
jiksru I-Artikolu 1 tal-Ewwel Protokol tal-Konvenzjoni Ewropeja
maghmula parti mill-ligi ta’ Malta bis-sahha tal-Att dwar il-
Konvenzzjoni Ewropeja (Kap. 319 tal- Ligijiet ta’ Malta) u huma
konsegwentement nulli u / jew inapplikabbli ghar-rigward tal-
proprjeta’ tar-rikorrenti fug imsemmija.

Taghti ghalhekk dawk l-ordnijiet, tohrog dawk l-atti, u taghti dawk
id-direttivi li tgis xierga sabiex twettaq jew tizgura t-twettiq tad-
drittijiet fundamentali tar-rikorrenti hekk kif garantiti taht il-
Konvenzjoni ghall-Protezzjoni tad-Drittijiet tal-Bniedem u tal-
Libertajiet Fundamentali, fost affarjiet ohra, billi (i) tiddikjara u
tiddeciedi illi r-rikorrenti ma humiex obbligati jgeddu 1-kirja tal-fond
bin-numru 31-35 (pre¢edentement bin-numru 17-21), Triq San Gorg,
San Giljan lis-so¢jeta intimata St. Julians Band Club u huma
ghalhekk intitolati jirriprendu [|-pussess tal-fond taghhom, u (ii)
tikkumpensa lir-rikorrenti billi tikkundanna lill-intimati, jew min
minnhom, ihallsu kumpens u danni lir-rikorrenti ghaz-zmien kollu li
matulu kienu qed jinkisru d-drittijiet fondamentali taghhom
minhabba I-fatti suesposti; u dana taht il-provvedimenti kollha illi
dina I-Onorabbli Qorti jidhrilha xierga u opportuni fi¢-¢irkostanzi.

Rat ir-risposta tal-kazin konvenut, St. Julian’s Band Club prezentata fit-8 ta’
Marzu 2013 fejn gie eccepit:

1.

Illi t-talbiet attri¢i, in kwantu huma diretti kontra 1-esponenti, huma
infondati fil-fatt fid-dritt u ghandhom jigu rigettati bl-ispejjez stante
illi huma geghdin igawdu 1-fond in kwistjoni b’titolu validu ta’ kera u
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t-talbiet tar-rikorrenti ma jistghu qatt jigu akkolti fil-konfront tal-
esponenti.

Ili bla pregudizzju ghall-premess u in aggunta ghal dak gja’ ec¢cepit 1-
esponenti  jissottomettu illi dak allegat mir-rikorrenti huwa
fattwalment u legalment skorrett, billi I-istess dispozizzjoni tal-ligi
riferuti  mir-rikorrenti attwalment ma jmorrux kontra d-drittijiet
fondamentali kif san¢iti fl-Artikolu 1 tal-Ewwel Protokol tal-
Konvenzjoni Ewropeja — Kap 319 tal-Ligijiet ta’ Malta.

Salvi e¢¢ezzjonijiet ohra.

Rat ir-risposta tal-intimat I-Avukat Generali prezentata fil-15 ta’ Marzu
2013 fejn gie eccepit:

[li I-esponent jopponi ghat-talbiet avvanzati fir-rikors promotur u jirrileva
illi mhux qed issehh u qatt ma sehhet I-ebda lezjoni tad-drittijiet
fundamentali tar-rikorrenti kif protetti mill-artikolu 1 tal-Ewwel Protokol
tal-Konvenzjoni Ewropeja kif allegat minnhom u dan ghas-segwenti
ragunijiet li geghdin hawn jigu elenkati minghajr pregudizzju ghal xulxin:

i fl-ewwel lok, ir-rikorrenti jridu prova tat-titolu minnhom vantat u
dan spe¢jalment izda mhux biss in vista tal-fatt li I-proceduri
minnhom ¢itati bin-numru 151/2000 fl-ismijiet “Anna Galea, Jeremy
Salomone u Vanessa Salomone vs St. Julian’s Band Club”, gew
intavolati biss minn tlieta mir-rikorrenti odjerni;

I1li b’referenza ghall-imsemmi artikolu tal-Konvenzjoni Ewropeja, I-
esponent jirrileva li mhux ged sehh u gatt ma sehhet 1-ebda tehid jew
deprivazzjoni tal-proprjeta’ bin-numru 31-35 (“‘precedentement bin-
numru 17-27") Triq San Gorg, San Giljan li allegatament tappartjenti
lir-rikorrenti in kwantu [|-imsemmi fond gie volontarjament u
liberatament koncess b’titolu ta’ kera lill-kazin tal-Banda ta’ San
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Giljan, izda l-ligijiet tal-kera geghdin biss jikontrollaw l-uzu taghha
fil-parametri tal-Kostituzzjoni u tal-Konvenzjoni;

Illi minghajr pregudizzju ghas-suespost, l-artikolu 1 tal-Ewwel
Protokoll jipprovdi li ma hemm l-ebda ksur tad-dritt ghat-tgawdija
pacifika tal-possedimenti meta tali privazzjoni ssir fl-interess
pubbliku u xejn “ma jnaqgas id-dritt ta’ Stat li jwettaq dawk il-
ligijiet li jidhrulu xierqa biex jikkontrolla I-uzu ta’ proprjeta’ skont |-
interess generali”;

Ili huwa stabbilit fil-gurisprudenza nostrana u anke f’dik Ewropeja
tad-Drittijiet tal-Bniedem i l-istat igawdi diskrezzjoni wiesgha
sabiex jistabbilixxi x’inhu mehtieg fl-interess generali u sabiex
jillegisla dwar mizuri mehtiega ghall-harsien tal-interess generali.
Ghalhekk, b’referenza ghall-allegazzjonijiet tar-rikorrenti li |-
provvedimenti tal-Kap 696 huma lezivi ghad-drittijiet taghhom a
tenur tal-artikolu 1 tal-Ewwel Protokoll tal-Konvenzjoni Ewropeja in
kwantu “ir-rikorrenti la jistghu jirriprendu [-pussess tad-dar
taghhom u langas ma huwa possibbli ghar-rikorrenti li jawmentaw
il-kera li bl-ebda mod ma tirrifletti dak /i tista’ attwalment trendi I-
proprjeta’ taghhom fis-suq” u li “anke wara I|-Att X tal-2009 ir-
rikorrenti bagghu privi minn kull protezzjoni tad-drittijiet taghhom”,
I-esponent jissottometti li I-istat Malti kellu dritt li jikkontrolla I-uzu
tal-proprjeta’ in kwantu mikrija bhala kazin skont I-interess generali;

i jigi rilevat ukoll illi I-uzu prezenti tal-fond gie determinat u
liberatament pattwit mir-rikorrenti nfushom u ghalhekk dak 1i “tista’
attwalment trendi l-proprjeta’ taghhom fis-suq” ghandu jkun limitat
ghall-istat u uzu prezenti tal-imsemmi fond u mhux abbazi ta’ Xi
zvilupp jew uzu ichor tal-imsemmi fond;

I di piu’, in kwantu I-proprjeta’ in kwistjoni hija okkupata mill-
Kazin tal-anda ta’ San Giljan fuq bazi legali u ghal ghanijiet so¢jali,
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kulturali u filantropic¢i fl-interess generali u pubbliku, dato ma non
concesso li fil-kaz odjern hemm diskrepanzi fil-kera dovuta lis-sidien
meta mgabbla mal-valur lokatizju fis-suq, dan it-tnaqgis huwa
kontro-bilan¢jat bil-margini wiesgha tal-istat li jillegisla fil-kuntest
ta’ mizuri kulturali u so¢jali “since legitimate objectives of ‘public
interest’ may call for less than reimbursement of the full market
value ;

Ili dwar I-ilmenti tar-rikorrenti fis-sens illi i/-Qrati ta’ Malta
effettivament iddecidew li s-soc¢jeta’ intimata St. Julian’s Band Club
ghandha d-dritt taghmel il-qligh minn fuq dar ir-rikorrenti’, din |-
Onorabbli Qorti f’din is-sede ghandha I-kompitu illi tara kienx hemm
ksur jew le tad-drittijiet sanciti fil-Kostituzzjoni ta’ Malta jew fil-
Konverzjoni Ewropeja ghad-Drittijiet tal-Bniedem mhux li tirrevedi
d-decizjonijiet tal-Qrati l-ohra biex tiddeciedi jekk dawn gewx decizi
sewwa jew le?;

Il effettivament, fl-msemmija proc¢eduri bin-numru 151/2000 fl-
ismijiet “Anna Galea, Jeremy Salomone u Vanessa Salomone vs St.
Julian’s Band Club” gie dec¢iz illi “Billi gol-kazin tkabbar ir-
restaurant ma jfissirx li |-fond ma baqax kazin’ kif ged ikomplu
Jinsistu r-rikorrenti. Jirrizulta anzi illi ‘il-kazin minn dejjem kellu
bar u llum minkejja li tkabbru I-bar u zgur ir-restaurant, il-fond
baqa’ principalment kazin”;

[1li b’Zieda ma’ dan, huwa maghruf illi I-interess generali u 1-interess
pubbliku ma jintemmx jekk il-proprjeta’ kollha in parti ta’ natura
kummerc¢jali spec¢jalment meta dak 1-uzu kummer¢jali ikun uzu mal-
iskop so¢jali tal-attivita’ gestita fil-fond;

! «“Holy Monasteries vs Greece”, 9 ta’ Dicembru 1994 - ECHR

2 Qorti Civili Prim Awla (Gurisdizzjoni Kostituzzjonali) “J.E.M. Investments Ltd vs Avukat Generali u
b’digriet tat-22 ta’ Mejju 2008 gie kjamat fil-kawza Norman Buckle in rapprezentanza tas-so¢jeta’
Chevron Ltd u l-istess Norman Buckle u Victor Balzan bhala diretturi ghan-nom u in rapprezentanza
tas-so¢jeta’ B & B Property Development Co. Ltd” deciza fid-9 ta’ Novembru 2010
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10.

11.

Ili jsegwi ghalhekk li kull allegat ksur tal-artikolu 1 tal-Ewwel
Protokoll tal-Konvenzjoni Ewropeja tad-Drittijiet Fundamentali tal-
bniedem huwa nfondat fil-fatt u fid-dritt u kull talba ghall-hlas ta’
kumpens jew danni hija insostenibbli;

Illi dejjem minghajr pregudizzju ghas-suespost, data ma non
concesso hemm xi lok ghal kumpens jew danni, tali kumpens jew
danni ma jistghu qatt inghataw retroattivament ghal dak iz-zmien
meta r-rikorrenti jew min minnhom thallsu u accettaw il-kera
minghajr rizerva;

Ghaldagstant 1-esponent, jitlob bir-rispett illi din [-Onorabbli Qorti
joghgobha tichad it-talbiet tar-rikorrenti bl-ispejjez kontra taghhom.

Rat ir-risposta ulterjuri tal-kazin konvenut St. Julian’s Band Club prezentata
fis-16 ta’ Gunju 2014 fejn gie eccepit:

I11i filwaqt li ssir riferenza ghad-Digriet moghti minn din 1-Onorabbli
Qorti fis-6 ta’ Gunju 2014 jigi sottomess ulterjorment illi ai termini
tal-emendi 1i saru recentement fil-Kodi¢i Civili taghna, il-foro
kompetenti, fejn si tratta ta’ kull kwistjoni ma’ kirja u ta’ danni
naxxenti minn kirja vigenti, huwa 1-Bord li jirregola I-Kera — ara
f’dan ir-rigward l-artikolu 1525 tal-Kap 16 1i jghid espressament
hekk: “llI-Bord li jirregola I-kera mahtur bis-sahha tal-ordinanaza li
tirregola t-tigdid tal-kiri ta’ bini ghandu kompetenza esklussiva li
jiddeciedi I-kwistjoni konnessi ma’ kuntratti ta’ kiri ta’ fond urban ...
...... " u ghalhekk jissottomettu ulterjorment bir-rispett illi in kwantu
jirrigwarda t-talba (iii) {ii} il-Qorti kompetenti mhiex, bir-rispett
kollu, din il-Qorti izda huwa 1-Bord li jirregola I-Kera.

Salv kontestazzjoni ulterjuri skont il-ligi.
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Semghet ix-Xiehda prodotta;

Rat id-dokumenti kollha esebiti;

Rat ir-relazzjoni tal-perit tekniku Alan Saliba u tal-periti teknici
addizzjonali Mario Cassar, Valerio Schembri u Joseph Ellul Vincenti 1i gew
mahtura minn din il-Qorti sabiex jaghmlu stima tal-fond in kwistjoni u tal-
valur lokatizju tieghu kull hames snin mill-1987;

Rat in-noti tas-sottomissjonijiet tal-atturi u tal-Avukat Generali.

FATTI URETROXENA LEGALI MILL-1927 1L QUDDIEM:

I1li fl-10 ta’ Frar 1927 Antonio Ellul (I-awtur fit-titolu tal-atturi) kera I-
proprjeta’in kwistjoni fi Triq San Gorg, San Giljan, lill-kazin konvenut
“St Julian’s Band Club”. Fil-fatt Michael Aquilina, Vici President tal-
Kazin, fix-xiehda tieghu tas-27 ta’ Gunju 2018 xehed li 1-proprjeta’ in
kwistjoni ilha tigi okkupata mill-kazin “mill-10 ta’ Frar 1927”3

Ili ma jirrizultax li 1-kirja saret permezz ta’ xi skrittura. L-attur Dr. Arthur
Galea Salomone fix-xiehda tieghu tas-27 ta> Gunju 2018 fil-fatt gal li I-kirja
saret bil-fomm, u li [-ammont tal-kirja kien ta’ Lm43 (€100.16). Il-kazin
konvenut ma kkontestax li dan fil-fatt kien I-ammont li kien ihallas fis-sena.

L-Att | tal-1925: “An Act to make special temporary provisions respecting
rent and the conditions in re-letting immovable urban property ” kien il-ligi
tal-kera li kienet tezisti fiz-zmien li saret il-Kirja lill-kazin konvenut. Dan |-
Att kien wiehed temporanju u validu sal-31 ta’ Di¢cembru 1927. Skont |-
Artikolu 3 ta’ dan I-Att, f'kaz li s-sid tal-post kien ikun irid jiehu lura I-
proprjeta’ jew jgholli l-ammont ta’ kera, kellu jibghat ittra ufficjali lill-
inkwilin xahar qabel I-iskadenza tal-kera. Fin-nuggas, ai termini tal-

3 |-Avukat Generali fin-nota responsiva ta’ sottomissjonijiet tieghu jaccetta li I-kirja bdiet bejn 1-1927 u
[-1928
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Artikolu 1289 tal-Ordinanza V11 tal-1868 — illum I-Artikolu 1536 tal-Kodi¢i
Civili — il-kirja kienet tiggedded awtomatikament taht I-istess
kundizzjonijiet. L-Artikolu 4 tal-istess Att kien jaghti d-dritt lill-inkwilin li
jikkontesta l-ittra uffi¢jali tas-sid quddiem I-“Arbitral Commission”. L-
Artikolu 6 kien jistipula illi I-Arbitral Commission:

“... shall in no case grant a prorogation or shall decide on the rent or on
the conditions of the new lease for a period exceeding three years.”

L-Att XXIII tal-1929: “An Act to make temporary provisions respecting
the rent and the conditions in re-letting immovable urban property and for
purposes connected therewith” imbaghad ha post 1-Att | tal-1925. L-Att
XX tal-1929 kien ukoll wiched temporanju u validu sal-31 ta’ Di¢embru
1933. Permezz ta’ dan I-Att il-procedura tal-ittra ufficjali qabel 1-gheluq tal-
kirja tnehhiet. L-Artikolu 4 ta’ dan 1-Att kien jipprovdi li biex is-sid jgholli
I-kera jew ma jgeddidx il-kera kellu jikseb I-awtorizzazzjoni minn gabel tal-
Bord li Jirregola I-Kera. Dan |-Att jikkontrasta sew mal-Att 1 tal-1925, in
kwantu bl-Att XXIII tal-1929 issa gie li huwa s-sid li jrid imur quddiem il-
Bord li Jirregola u I-Kera u jitlob li l-kera ma tiggeddidx (jekk juri li 1-
inkwilin ma kienx qed ihallas il-kera jew li hu jew l-axxendenti /
dixxendenti tieghu kellhom bzonn il-post ghall-uzu personali taghhom) u
mhux I-inkwilin li jikkontesta I-ittra uffi¢jali tas-sid u jitlob lill-Arbitral
Commission biex tiggeddidlu 1-kera jew li ma toghliex il-kera.

L-Ordinanza XXI tal-1931: “Ordinanza li Tirregola t-Tigdid tal-kiri ta’
bini” hadet post 1-Att XXIII tal-1929. Din |-Ordinanza ghalkemm intiza
bhala mizura temporanja sal-31 ta’ Dicembru 1933, sussegwentement giet
definittiva. (Originarjament kienet il-Kap 109 tal-Ligijiet ta’ Malta, u llum
hija I-Kap 69).

Bl-Att V tal-1955 gie emendat 1-Artikolu 2 tal-Ordinanza (dwar tifsir ta’
kliem li jinsab fl-Ordinanza) b’mod 1li 1-kazini gew specifikatament inkluzi
fit-tifsira ta’ “hanut”.
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L-Att X tal-2009 (Att biex jemenda I-Kodi¢i Civili) saru diversi emendi fil-
ligi tal-kera; madanakollu I-kazini baqghu regolati mil-ligi kif kienet qabel
tali emendi (Art. 1531J) u inoltre gie specifikat illi anke jekk parti minn
fond mikri bhala kazin tigi utilizzata ghal skop ta’ qligh, il-fond m’ghandux
jitqies bhala wiehed kummer¢jali (Art. 1525(3), proviso).

L-Artikolu 1531J:

“Fil-kaz ta’ fond mikri lil entita u wzat bhala kazin qabel |- ta’ Gunju
1995 inkluz izda mhux limitat ghal entita muzikali, filantropika, socjali,
sportiva jew politika, meta |-kirja thun moghtija ghal Zmien determinat u flI-
[ ta’ Jannar, 2010 ikun ghadu ghaddej iz-zmien originali di fermo jew di
rispetto u ma tkunx ghadha giet imgedda awtomatikament bil-ligi, f’dak il-
kaz ghandu japplika dak iz-zmien determinat fil-kuntratt. Fil-kazijiet [-ohra
kollha meta I-kirja tkun saret qabel I-7 ta’ Gunju, 1995 ghandha tibga’
tghodd il-ligi u d-definizzjonijiet kollha kif kienu fis-seifi gabel -1 ta’
Gunju 1995

IZda minkejja kull haga li hemm fil-ligi kif kienet fis-sehh qabel I-1 ta’
Gunju 1995, il-Ministru responsabbli ghall-akkomodazzjoni jista’ johrog
regolamenti minn zmien ghal Zmien biex jirregola [-kondizzjonijiet tal-
kirjiet ta’ kazini sabiex jinstab bilan¢ gust bejn id-drittijiet tas-sid, tal-
inkwilin u l-interess pubbliku.”

L-Artikolu 1525(3):

Ghall-finijiet ta’ dan it-Titolu:

“fond kummercjali” tfisser fond urban li mhuwiex dar residenzjali u li hu
mikri primarjament sabiex minnu ssir attivita’ ghal skopijiet ta’ qligh u fost
ohrajn jinkludi, uffic¢ju, klinika, fond mikri ghall-bejgh ta’ oggetti jew
merkanzija bl-ingrossa jew bl-imnut, posta fis-sug, mahzen u fond b’licenza

S.T.O. Prim Imhallef Joseph Azzopardi
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ghall-bejgh ta’ oggetti, imbejjed, spiriti jew hwejjeg ta’ ikel jew ta’ xorb,
sala ghal rapprezentazzjoni jew fond iehor principalment uzat ghal xi arti,
sengha jew professjoni.

IZda fond mikri lil socjeta jew mikri lil entita muZikali, filantropika,
socjali, sportiva jew politika, uzat bhala kazin, ma ghandux jitgies bhala
fond kummercjali ukoll jekk parti minnu hi utilizzata ghal skop ta’ qligh;

“kazin” tfisser kull kazin registrat bhala hekk mal-Kummissarju tal-
Pulizija skont id-dispozizzjonijiet xierga tal-/igi. ”

Mit-12 ta’> Marzu 2000 is-sué¢cessuri fit-titolu ta’ Antonio Ellul bdew
jirrifjutaw il-kera ta’ Lm43 (€100.16).

FI-2000 uhud mill-atturi odjerni ntavolaw kawza Kkontra l-kazin
konvenut odjern quddiem il-Bord li Jirregola I-Kera “Anna Galea et vs
St Julians Band Club” (151/2000) fejn talbu li jigu awtorizzati ma
jgeddux il-kera fl-iskadenza li jmiss u dan abbazi tal-allegazzjoni li I-kazin
konvenut issulloka u / jew ¢eda 1-fond, jew parti minnu, lil terzi u biddel I-
uzu tal-fond minghajr il-permess taghhom. FI-20 ta’ Gunju 2005 il-Bord
¢ahad it-talba taghhom. Huma appellaw minn tali dec¢izjoni izda f1-10 ta’
Mejju 2006* il-Qorti tal-Appell Inferjuri ¢ahdet l-appell taghhom u
kkonfermat id-de¢izjoni tal-Bord.

Fit-18 ta’ Frar 2013 giet intavolata din il-kawza kostituzzjonali odjerna li
permess taghha 1-atturi ged jitolbu (i) 1i jigi dikjarat li bil-fatt fugq esposti
inkisru d-drittijiet taghhom kif san¢iti fl-Artikolu 1 tal-Ewwel Protokol tal-
Konvenzjoni Ewropeja; (ii) 1i jigi dikjarat 1i 1-provvedimenti tal-ligijiet ta’
Malta in kwantu jolqtu I-proprjeta’ in kwistjoni taghhom jiksru 1-Artikolu 1
tal-Ewwel Protokol tal-Konvenzjoni Ewropeja; u (iii) {i} 1i jigi dikjarat li
m’humiex obbligati jgeddu I-kirja u li huma ntitolati jirriprendu I-pussess
tal-fond u (iii) {ii} li I-konvenuti jew min minnhom jigu kkundannati

4 kopja a fol 166 et seq
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ihallsuhom kumpens u danni ghaz-zmien kollu li matulu nkisru d-drittijiet
taghhom.

L-Avviz Legali 195 tal-2014, Ligi Sussidjarja 16.13: “Regolamenti Dwar
Kundizzjonijiet tal-Kirjiet tal-Kazini” jipprovdi ghal zieda fil-kirjiet tal-
kazini. Permezz ta’ din il-ligi sussidjarja, il-kera tal-kazin in kwistjoni
zdiedet mill-ammont ta’ Lm43 / €100.16 fis-sena ghal ghall-ammont ta’
€1,007.34 fis-sena, li l-atturi xorta qisuh bhala ammont mizeru u redikolu
tenut kont tal-valur tal-proprjeta’ u tal-valur lokatizju taghha fis-suq u
ghalhekk baqghu ma jaé¢éettawx il-kera.

Fil-15 ta’> Marzu 2018 sar Kuntratt ta’ bejgh® fl-atti tan-Nutar Clyde la
Rosa 1i permezz tieghu l-atturi odjerni (successuri fit-titolu ta’ Antonio
Ellul) bieghu lis-so¢jeta’ Heritage Hotels Ltd il-proprjeta’ mertu tal-kawza
(inkluz l-arja), u dan ghall-prezz ta’ €1,935,000.

Fl-istess jum, 15 ta’ Marzu 2018, sar kuntratt ta’ permuta® fl-atti tan-
Nutar Clyde La Rosa li permezz tieghu s-socjeta’ Heritage Hotels Ltd
ittrasferixxiet lill-kazin konvenut (St Julian’s Band Club) partijiet mill-
proprjeta’ in kwistjoni: u ¢joe’ I-ground floor, il-first floor u s-second floor
tal-proprjeta’ in kwistjoni kif murija fuq il-pjanta annessa, liema partijiet
tal-proprjeta’ gie dikjarat li ghandhom valur ta’ €450,000 u I-kazin
konvenut da parti tieghu rrinunzja ghall-kirja li kellu fuq il-partijiet
rimanenti, b’mod li s-so¢jeta’ Heritage Hotels Ltd ikollha I-pussess vakanti
fughom. Gie dikjarat li 1-valur tal-partijiet rimanenti li fughom il-kazin
konvenut ged i¢edi d-drittijiet ta’ kera, jammonta ukoll ghal €450,000.

(Fi kliem iehor, il-kazin konvenut, minghajr ma hallas xejn, minn inkwilin
gie sid tal-post in kwistjoni; u I-Heritage Hotels teknikament akkwistat |-
arja tal-fond minghand I-atturi ghall-prezz ta’ €1,935,000.)

5 Dok ‘PC1’, fol 418 et seq
6 Dok ‘KBS1’, fol 442 et seq
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RAPPORTI TAL-PERITI TAL-OORTI U TAL-PERITI EX PARTE:

(i) Rapport tal-perit ex parte Elena Borg Costanzi (2013):

ll-perit Elena Borg Costanzi ghamlet valutazzjoni tal-fond in kwistjoni fuq
inkarigu tal-atturi. Hija pprezentat ir-rapport taghha fis-26 ta> Gunju 2013.”
Hija vvalutat il-proprjeta’ hekk:

“It is my professional opinion that the market value of the property in its
present state and freehold stands at €2,600,000.

The rental value of the premises as organized today having a bar, a
restaurant and a band club, would stand at €162,000 per annum.

The rental value of the premises as a commercial use (not as organized
today) would stand at €205,000 per annum.

The rental value of the premises as organized today having a bar, a

restaurant and a band club would have been €38,000 per annum in the
year 1990.

The rental value of the premises as a commercial use (not as organized
today) would stand at €58,000 per annum in the year 1990.

The rental value of the premises as organized today having a bar, a
restaurant and a band club would have been €75,000 in the year 2000.

The rental value of the premises as a commercial use (not as organized
today) would stand at €98,000 per annum in the year 2000.

The rental value of the premises as organized today having a bar, a
restaurant and a band club, would have been €138,000 per annum in the

7 Fol 23 et seq
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year 2010.

The rental value of the premises as a commercial use (not as organized
today) would stand at €152,000 per annum in the year 2010.”

(i) Rapport tal-perit tekniku Alan Saliba (2014):

FI-14 ta’ Marzu 2014 din il-Qorti hatret lill-perit Alan Saliba sabiex
jaghmel stima tal-proprjeta’ in kwistjoni (il-proprjeta’ mikrija lill-kazin
konvenut) kif ukoll tal-valur lokatizju tieghu kull hames snin mill-1987.

Fid-19 ta’ Mejju 2014 il-perit ipprezenta r-rapport relattiv tiechu.?.. Huwa
kkonkluda li I-valur tal-proprjeta’ u I-valur lokatizju taghha mill-1987 huwa
kif gej:

Sena Indici Valur tal- Rata Valur Valur
proprjeta’ lokatizju lokatizju
© (%) annwali totali
© ©
29 133,296 5.0 6,665 33,324
1987 (x5 snin)
49 225,224 5.0 11,261 56,306
1992 (x 5 snin)
86 395,291 4.5 17,788 88,941
1997 (x 5 snin)
114 523,991 4.5 23,580 117,898
2002 (x 5 snin)
211 523,991 4.5 43,643 218,215
2007 (x 5 snin)
212 974,439 4.5 43,850 87,700
2012 (x sentejn)
223 1,025,000 4.5 46,125 46,125
2014 (ta’ sena)
648,508
(total)

8 Fol 187 et seq
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(i) Rapport tal-perit ex parte Edward Bencini (2015):

ll-perit Edward Bencini ghamel valutazzjoni tal-fond in kwistjoni fuq
inkarigu tal-atturi. Huwa pprezentat ir-rapport tieghu fis-26 ta’ Frar 2015°
Huwa vvaluta I-proprjeta’ hekk:

“Having considered the foregoing after an ispection of the property and
surroundings, having also noted the present building and the opportunities
offered by the site and the location, | am of the opinion that the market
value of the property as existing, vacant and unpossessed and free and
unencumbered would be two million one hundred thousand -euros
€2,100,000.

| am also of the opinion that the rental value of the property as it stands
today would be one hundred and fifty seven thousand, five hundred euros
p.a. (€157,500).”

(iv) Rapport tal-periti tekni¢i addizzjonali Mario Cassar, Valerio
Schembri u Joseph Ellul Vincenti (2015):

FI-24 ta’ Frar 2015 din il-Qorti hatret il-periti addizzjonali: Mario Cassar,
Valerio Schembri u Joseph Ellul Vincenti sabiex jaghmlu stima tal-
proprjeta’ in kwistjoni (il-proprjeta’ mikrija lill-kazin konvenut) kif ukoll
tal-valur lokatizju tieghu kull hames snin mill-1987.

Fil-21 ta’ Ottubru 2015 il-periti pprezentaw ir-rapport taghhom®. Huma
kkonkludew i l-valur tal-proprjeta’ u l-valur lokatizju taghha mill-1987
huwa kif ge;:

9 Fol 238 et seq
10 Fol 347 et seq
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Sena Indici Valur tal- Rata Valur Valur
proprjeta’ lokatizju lokatizju

© (%) annwali totali

(€) ©
29 195,067 8,778 43,890
1987 4.5 (x 5 snin)
49 329,596 14,832 74,159
1992 4.5 (x 5 snin)
86 578,475 4 23,139 115,695
1997 (x 5 snin)
114 766,816 4 30,673 153,363
2002 (x 5 snin)
211 1,419,283 4 56,771 283,857
2007 (x 5 snin)
212 1,426,009 49,910 249,552
2012 35 (x 5 snin)
223 1,500,000 52,500 157,500
2015 3.5 (x 3snin)
1,078,016
(total)

Din il-Qorti pero’ tosserva li bejn 1-2012 u 1-2015 hemm tliet (3) snin u
mhux hamsa (5) u ghalhekk ghal tali tliet snin il-valur kellu jkun ta’
€149,730 (mhux €249,552, kif indikat, li huwa l-valur ta’ hames snin).
Inoltre tosserva li ghas-sena 2015 il-valur ta’ €52,500 gie mmultiplikat bi
tlieta u ghalhekk jidher li qed ikopri 1-kera ghas-sena 2016 u 2017 ukoll.
Ghaldagstant din il-Qorti ged tais li I-valur lokatizju totali bejn 1-1987
u 1-2017 kien fl-ammont ta’ €978.194 (€1,078,016 - €99,82211).

KUNSIDERAZZJONIJIET TA’ DIN IL-QORTI:

(i) L-eccezzjoni tal-kazin konvenut dwar l-inkompetenza tal-Qorti:

11 €249,552 - €149,730 = €99,822
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Din il-Qorti ser tibda biex tikkunsidra r-risposta ulterjuri tal-kazin konvenut
tas-16 ta> Gunju 2014, fejn gajjem l-e¢cezzjoni tal-inkompetenza ta’ din il-
Qorti (enfasi ta’ din il-Qorti)

“1. ... ai termini tal-emendi li saru ricentement fil-Kodici Civili taghna,
il-foro kompetenti, fejn si tratta ta’ kull kwistjoni ma’ kirja u ta’ danni
naxxenti minn kirja vigenti, huwa I-Bord li jirregola I-Kera — ara f’dan ir-
rigward I-Artikolu 1525 tal-Kap 16 [i jghid espressament hekk: ‘II-Bord li
jirregola |-kera mahtur bis-sahha ta’ Ordinanza li tirregola t-tigdid tal-Kiri
ta’ bini ghandu kompetenza esklussiva li jiddeciedi kwistjonijiet konnessi
ma’ kuntratti ta’ kiri ta’ fond urban......... " u ghalhekk jissottomettu
ulterjorment bir-rispett illi in kwantu jirrigwarda t-talba (iii){ii} il-Qorti
kompetenti mhix din il-Qorti iZda I-Bord li Jirregola |-Kera.”

Kien hemm nuqgas ta’ gbil bejn l-atturi u z-zewg konvenuti dwar I-
ammissibilita’ 0 meno ta’ tali ec¢ezzjoni.

ll-konvenut |-Avukat Generali ma oggezzjonax ghar-rikors*? tal-kazin
konvenut li jressaq e¢¢ezzjoni ulterjuri dwar 1-inkompetenza tal-Qorti fir-
rigward ta’ talba minnhom, u dan “tenut kont tal-fatt li tali eccezzjoni tista’
sahansitra titqajjem minn din [-Onorabbli Qorti ex officio a tenur tal-
Artikolu 774(b) tal-Kap 1213.”

L-atturi da parti taghhom, opponew bil-gawwa kollha'* u sostnew li
eccezzjoni bhal din kellha tinghata in limine litis u mhux fi stadju meta
huma (I-atturi) kienu waslu biex jaghlqu 1-provi taghhom. In segwitu ghar-
risposta tal-Avukat Generali argumentaw illi I-fatt li I-Qorti stess tista’
tqajjem tali eccezzjoni ex officio ma jfissirx li parti f’kawza tista’ tqajjimha
meta trid. “Meta parti ma tqajjimx tali eccezzjoni in limine litis hija thkun

12 Rikors tal-Kazin tal-5 ta’ Marzu 2014, fol 201-202

13 Risposta tal-A.G. tat-28 ta’ Marzu 2014, fol 206

14 Risposta tal-atturi tas-17 ta’ Marzu 2014, fol 204-205, u n-nota taghhom tal-4 ta’ April 2014 in
segwitu ghar-risposta tal-A.G., fol 208
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accettat il-gurisdizzjoni tal-Qorti, u tkun biss prerogattiva tal-Qorti, jekk
jidhrilha hekk xieraq ghal raguni valida fil-ligi, li tqajjem [-eccezzjoni hi ex
officio.”

Din il-Qorti wara li rat ir-rikors tal-kazin konvenut u r-risposti
relattivi lagghet ir-rikors u awtorizzat il-prezentazzjoni ta’ tali risposta
ulterjuri. Hija ddecidiet hekk: “In vista tal-fatt li f’kawza kostituzzjonali
jistghu jizdiedu t-talbiet matul il-kors tal-kawza, il-Qorti thoss li dan
ghandu japplika wkoll ghall-intimat, fis-sens [i jkun jista’ jipprezenta
risposta ulterjuri. Ghaldagstant il-Qorti tilga’ t-talba u tawtorizza lill-
intimati biex jipprezentaw ir-risposta ulterjuri.”

Madanakollu din I-e¢¢ezzjoni hija nfondata.

I1li dak li ged jitolbu I-atturi fit-tielet talba taghhom, senjatament is-subin¢iz
(if), u ¢joe’ li din il-Qorti “tikkumpensa lir-rikorrenti billi tikkundanna lill-
intimati, jew min minnhom, ihallsu kumpens u danni lir-rikorrenti ghaz-
zmien kollu li matulu Kienu ged jinkisru d-drittijiet fundamentali taghhom
minhabba [-fatti suesposti...” huwa intrinsikament marbut ma’ u huwa
konsegwenzjali ghall-allegat ksur tad-drittijiet fundamentali taghhom
sanciti taht 1-Artikolu 1 tal-Ewwel Protokol tal-Konvenzjoni Ewropeja. Kif
jispjegaw l-atturi fin-nota tas-sottomissjonijiet taghhom, ir-rimedju i
geghdin jitolbu huwa fit-termini tal-Artikolu 4 tal-Kap 319 (Att Dwar il-
Konvenzjoni Ewropeja):

(1) Kull persuna li tallega li xi wiehed mid-Drittijiet tal-Bniedem u
Libertajiet Fundamentali jkun gie, ikun ged jigi, jew ikun x aktarx ser
Jjigi miksur dwarha, jew kull persuna ohra li I-Prim’ Awla tal-Qorti
Civili f’Malta tista’ tahtar ad istanza ta’ xi persuna li hekk tallega,
tista’, bla hsara ghal kull azzjoni ohra dwar I-istess haga li thun tista’
ssir legalment, titlob lill-Prim’ Awla tal-Qorti Civili ghal rimedju.

(2) W-Prim’ Awla tal-Qorti Civili ghandu jkollha gurisdizzjoni originali li
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tisma’ u tiddeciedi kull talba maghmula minn xi persuna skont is-
subartikolu (1) u tista’ taghmel dawk l-ordnijiet, tohrog dawk [-atti u
taghti dawk id-direttivi li tqis xierqa sabiex twettaq jew tizgura li t-
twettiq tad-Drittijiet tal-Bniedem u Libertajiet Fundamentali li ghat-
tgawdija taghhom tkun intitolata dik il-persuna:

Huwa inkorrett, da parti tal-kazin konvenut li jsostni li dak li huwa mitlub
fit-tielet talba {subin¢iz (ii)} jaga’ taht il-kompetenza tal-Bord li Jirregola I-
Kera. L-‘“esklussivita’” li I-Artikolu 1525 tal-Kodi¢i Civili jikkonferixxi
fug il-Bord li Jirregola I-Kera ma tistax tigi mgebbda sa din 1-estremita’.
Kwalsiasi danni li I-Bord li Jirregola I-Kera jista’ jordna lill-inkwilin ihallas
lill-lokatur huma danni relatati mal-kera infisha, minhabba xi ksur tal-
obbligazzjonijiet tieghu qua inkwilin, u mhux bhala kumpens ghad-danni
sofferti mis-sid bhala rizultat ta’ ligi 1i tikser id-drittijiet fundamentali
tieghu taht 1-Artikolu 1 tal-Ewwel Protokol tal-Konvenzjoni Ewropeja.

Ghalhekk din 1-e¢¢ezzjoni ulterjuri tal-kazin konvenut geghda tigi michuda.

(if) It-titolu tal-atturi fir-rigward tal-proprjeta’ in kwistjoni:

Fl-ewwel eétezzjoni tieghu 1-Avukat Generali sostna li l-atturi kellhom
igibu prova tat-titolu vantat minnhom fuq il-proprjeta’ in kwistjoni. Fin-
nota tas-sottomissjonijiet tieghu pero’ stqarr li mill-provi migjuba fl-atti
jinsab sodisfatt li huma fil-fatt kienu s-sidien tal-post in kwistjoni®® u i
“ghalhekk huwa m’ghandu [-ebda problema fuq din il-kwistjoni.” u
m’ghadux jinsisti fuq din 1-e¢¢ezzjoni.

(iif) L-interess tal-atturi fil-kawza:

In vista tal-fatt i permezz tal-kuntratt tal-15 ta” Marzu 2018 I-atturi bieghu

15 Fil-fatt il-kuntratt tal-15 ta’ Marzu 2018 |i permezz tieghu l-atturi odjerni bieghu il-proprjeta’ in
kwistjoni lil Heritage Hotels Ltd jispjega fid-dettall il-provenjenza
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I-proprjeta’ in kwistjoni lis-socjeta’ Heritage Hotels Ltd (kif fug spjegat),
huwa opportun li jinghad illi huma Zammew id-dritt litigjuz u d-drittijiet
kollha taghhom naxxenti minn din il-kawza. Fil-fatt fil-kuntratt gie dikjarat
hekk:

“Excluded from this sale are all the litigious rights of the vendors in respect
of and relating to the pending lawsuit before the First Hall of the Civil
Court (Constitutional Jurisdiction) in the names “Galea Anna et vs Avukat
Generali (et)” ... 15/2013/JA4, including the vendors’ claims against the
Government of Malta, which litigious rights are being retained in full by the
vendors. ”

(iv) Ill-fatt _li I-fond inghata “volontarjament” b’kera lill-kazin
konvenut:

Fit-tieni ecéezzjoni tieghu 1-Avukat Generali jaécenna ghall-fatt li |-
proprjeta’ in kwistjoni giet koncessa “volontarjament u liberament b ’titolu
ta’ kera” lill-kazin konvenut u jargumenta li 1-ligijiet tal-kera qeghdin biss
sabiex jikkontrollaw l-uzu taghha fil-parametri tal-kostituzzjoni u tal-
konvenzjoni.

Madanakollu wara li I-Avukat Generali ezamina 1-provi u rrizultalu li 1-Kirja
tal-fond bdiet fl-1927 jew fl-1928, u wara li ezamina I-ligijiet tal-kera
ezistenti minn tali zmien ’il quddiem (kif spjegati fid-dettall minn din il-
Qorti supra), huwa kkonceda li s-sidien tal-fond effettivament komplew bil-
kirja mhux ghaliex riedu huma volontarjament izda ghaliex bl-Att XXIII
tal-1929 u imbaghad bl-Ordinanza XXI tal-1931 (illum Kap 69) u I-Kap 16
tal-Ligijiet ta’ Malta, kienu marbuta ex lege li jibgghu jgeddu I-kirja
originali. Ghalhekk huwa rtira t-tieni e¢¢ezzjoni tieghu wkoll.

llli effettivament kien hemm nuqqas ta’ gbil bejn l-atturi u I-Avukat
Generali dwar jekk il-kazini kinux protetti qabel 1-Att V tal-1955; u z-zewg
partijiet jargumentaw fit-tul dwar dan fin-noti tas-sottomissjonijiet relattivi
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taghhom.

(a) L-atturi da parti taghhom isostnu li 1-kazini ma kinux protetti qabel 1-

1955

(i)

(i)

(iii)

. In sostenn ta’ dan jirreferu:

ghas-sentenza “Giuseppe Zammit vs Giuseppe Attard noe”, deciza
mill-Qorti tal-Appell Superjuri fis-7 ta’ Frar 1949 (¢joe’ gabel |-
emendi tal-1955) fejn gie ritenut illi:

“Il-ligi fis-section 2 Kap 109 tiddefinixxi |-kelma “hanut”, u taht
dik id-dizzjoni ma jistax jaga’ kazin ghaliex il-ligi tipprezumi

)

azjenda kummercjali, li mhux il-kaz,’
ghad-Dibattiti Parlamentari relattivi ghall-Att V tal-1955:

“Bl-emenda ta’ llum il-clubs sejrin jigu kkunsidrati bhala shops
u ma jkunux jistghu jigu aktar rinfaccati bil-fatt li jekk ma
Jjaccettawx il-kera esagerata ikunu jistghu jsibu ruhhom barra
wara li jkunu ilhom jokkupaw hamsin jew sittin sena, ghaliex kif
inhi |-1igi llum, ghal dak li jirrigwarda shops ma jkunx hemm id-
dritt tas-sid li jista’ jkeccihom anke jekk ikun iridu ghalih. Dan
hu l-iskop principali.”

ghas-sentenza “Clementina Galea vs Giovanni Galea”, deciza
mill-Qorti tal-Appell Superjuri fit-8 ta’ Jannar 1965 fejn gie
osservat illi:

“Mir-rapport uffic¢jali tad-Debates tal-Assemblea Legislattiva
meta kienet qeghda tigi diskussa [-ligi originali u meta kien
gieghed jigi diskuss [-Att Numru V tal-1955, jidher li 1-ligi
tikkontempla wkoll ‘il luogo di deposito di merci’ u I-emenda fuq
inferita saret biex tipprotegi [-kazini ghal dak [i hu security of
tenure billi ma kinitx haga sewwa li proprjetarju jitfa’ kazin ‘il
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)

barra.’

(iv) ghas-sentenza “Anna Galea et vs St Julian’s Band Club”, de¢iza
mill-Qorti tal-Appell Inferjuri fl-10 ta” Mejju 2006 fejn inghad:

“Skont [-Artikolu 2 tal-Kapitolu 69 kazin jirrientra fit-tifsira li
din il-ligi specjali taghti lill-kelma “hanut”. Dan bis-sahha tal-
emenda introdotta bl-Att Nru V tal-1955 ghall-Kapitolu msemmi.
Jinsab ritenut li b’din [-emenda ‘l-legislatur ried evidentement
Jipprotegi dak li huwa fil-fatt ‘club’, ¢joe’ dak il-lokal fejn il-
membri jespletaw l-attivita’ taghhom biex jiltagghu u jirrikreaw
ruhhom — “Clementina Galea vs Giovanni Galea fil-kwalita’
tieghu ta’ Tezorier tal-Kazin tal-Banda La Stella”, Appell 8 ta’
Jannar 1965.”

(b) L-Avukat Generali jargumenta illi ghalkemm huwa minnu li bis-sahha
tal-Att V tal-1955 il-kazini gew inkluzi fit-tifsira ta’ “anut” taht I-
Artikolu 2 tal-Kap 69, ma jfissirx li gabel I-introduzzjoni tal-Att V il-
kazini ma kinux protetti taht 1-Att XXIII tal-1929 u I-Ordinanza XXI
tal-1931 (illum Kap 69) u tal-Kap 16 tal-Ligijiet ta’ Malta. Ifakkar li
bl-Att XXIII tal-1929 is-sid ma setax izid il-kera jew jirrifjuta li
jgeddidha minghajr l-awtorizzazzjoni tal-Bord li Jirregola I-Kera,
ghalkemm dan 1-Att kien wiehed temporanju ghal Zmien definit sal-31
ta’ Dicembru 1933; u li bl-Ordinanza XXI tal-1931 (illum il-Kap 69) li
rrevokat I-Att XXIII tal-1929 is-sid ukoll ma setax izid il-kera jew
jirrifjuta i jgeddidha minghajr 1-awtorizzazzjoni tal-Bord, u i
ghalkemm din 1-Ordinanza originarjament kienet temporanja u kellha
tibga’ fis-sehh sal-31 ta’ Dicembru 1933 il-kontroll ma bagax
temporanju izda sar indefinit. Isostni li gabel 1-emenda tal-Att V tal-
1955 il-kazini kienu nkluzi fit-tifsira ta’ “fond” (bini) u jsostni li
allura kull ma ghamel 1-Att V tal-1955 hu li sposta I-kazin mid-
definizzjoni wiesgha ta’ “fond” ghat-tifsira specifika ta’ “hanut”.
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(¢) Inc¢identalment inqala’ I-istess argument fil-kawza “Evelyn
Montebello et vs I-Avukat General u s-Socjeta” Filarmonika Mater Dei
Gratiae” de¢iza mill-Prim’ Awla tal-Qorti  Civili (Sede
Kostituzzjonali) fis-7 ta’ Ottubru 2016, u hija rriteniet li kazini
effettivament kienu protetti (b’mod indefinit) anke gabel 1-emendi tal-
1955, ghaliex kienu inkluzi fit-tifsira ta’ “fond” fl-“Ordinanza li
Tirregola t-Tigdid tal-kiri ta’ bini”. Ikkummentat illi dak 1i jinghad
waqt id-dibattiti parlamentari mhux bilfors il-pozizzjoni korretta
legali. Accennat ukoll ghall-fatt li 1-Qorti tal-Appell Superjuri
f>Zammit vs Attard (1949) sucitata effettivament ikkunsidrat il-bzonn
ta’ sid il-kera u li ghalkemm irrizultalha li sid il-kera kien fi stat fejn
ma kienx “suitably accommodated” irriteniet li ma jfissirx li ma
kellux “jara kif johrog minnu u jimmiljora dik is-Sitwazzjoni prekarja
tieghu.” Irriteniet li ghalhekk huwa evidenti i dik il-Qorti (fl-1949,
¢joe’ gabel 1-emendi tal-1955) kienet tal-fehma li I-provvedimenti tal-
Kap 69 kienu japplikaw ukoll ghall-kazini.

Fi kwalunkwe kaz il-kirja mertu ta’ din il-kawza saret fI-1927, u dak 1z-
zmien il-ligi tal-kera applikabbli kienet I-Att | tal-1925. Ghalkemm dan 1-
Att kien jaghti xi ftit tal-protezzjoni lill-inkwilin in kwantu seta’ jikkontesta
I-ittra uffi¢jali 1i jkun baghtlu s-sid biex jinfurmah li jrid jichu lura 1-fond
jew jgholli I-kera quddiem I-Arbitral Commission; din kienet protezzjoni
limitata ghaliex fl-ewwel lok (i) skont I-Artikolu 6 anke jekk I-Arbitral
Commission jawtorizza tigdid tal-kirja dan ma setax ikun ghal perjodu li
jeccedi tliet snin; u fit-tieni lok (ii) dan I-Att 1i kien wiched temporanju
ghal Zmien definit, sal-31 ta’ Dicembru 1927. Ghalhekk is-sitwazzjoni li
sabu ruhhom fiha 1-atturi ma kinitx “self-imposed ”. 1l-kirja nghatat meta
Antonio Ellul, il-predecessur fit-titolu taghhom, ma kienx marbut 1i jkompli
jgedded il-kirja ghal Zmien indefinit u ghalhekk ma jistax jinghad li huwa
rrinunzja ghall-jedd tieghu li jiehu 1-fond lura fi tmiem il-kirja jew li jbiddel
il-kundizzjonijiet tal-kirja originali, fosthom li jgholli 1-kera.
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(v) Ksur o meno tad-drittijiet tal-atturi skont I-Artikolu 1 tal-Ewwel
Protokol

L-Artikolu 1 tal-Ewwel Protokoll tal-Konvenzjoni Ewropeja jipprovdi
hekk:

“Kull persuna naturali jew persuna morali ghandha dritt ghat-tgawdija
pacifika tal-possedimenti taghha. Hadd ma ghandu jigi pprivat mill-
possedimenti tieghu hlief fl-interess pubbliku u bla hsara tal-kundizzjonijiet
provduti bil-ligi u bil-principji generali tal-ligi internazzjonali.

IZda d-dispozizzjonijiet ta’ qabel m’ghandhom bl-ebda mod inagqsu d-dritt
ta’ Stat li jwettaq dawk il-ligijiet li jidhrulu xierqa biex jikkontrolla I-uzu
tal-proprjeta’ skont |-interess generali jew biex jizgura [-hlas ta’ taxxi jew
kontribuzzjonijiet ohra jew pieni.”

[1-Qorti Ewropeja fid-decizjoni moghtija minnha fil-11 ta’ Dicembru 2014,
fil-kaz “Anthony Aquilina vs Malta” (3851/12) b’riferenza ghal dan I-
Artikolu 1 irriteniet:

- illi |-ligijiet li jikkontrollaw il-kera u jirrestringu d-dritt tas-sid li
jittermina |-kera effettivament jinkwadraw bhala “kontroll tal-uzu tal-
proprjeta’” fit-termini tat-tieni paragrafu tal-Artikolu 1 tal-Protokol 1;

- illi tali kontroll huwa gustifikat biss jekk jintwera, inter alia, li huwa fl-
interess generali;

- U fil-mizuri li jaddotta [-istat biex jipprotegi l-interess generali hemm
bzonn ta’ bilanc¢ bejn l-interess generali u I-jedd tas-sid ghat-tgawdija
tal-proprjeta’ tieghu.

“(a) Whether there was interference:
52. As the Court has stated on a number of occasions, Article 1 of Protocol
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No. 1 comprises three distinct rules: the first rule, set out in the first
sentence of the first paragraph, is of a general nature and enunciates the
principle of the peaceful enjoyment of property; the second rule, contained
in the second sentence of the first paragraph, covers deprivation of
possessions and subjects it to certain conditions; the third rule, stated in the
second paragraph, recognises that the Contracting States are entitled, inter
alia, to control the use of property in accordance with the general interest.
The three rules are not, however, distinct in the sense of being unconnected.
The second and third rules are concerned with particular instances of
interference with the right to peaceful enjoyment of property and should
therefore be construed in the light of the general principle enunciated in the
first rule (see, among other authorities, James and Others v. the United
Kingdom, 21 February 1986, § 37, Series A no. 98; Beyeler v. Italy [GC],
no. 33202/96, 8 98, ECHR 2000-I; and Saliba v. Malta, no. 4251/02, § 31,
8 November 2005).

54. The Court has previously held that rent control-schemes and
restrictions of an_applicant’s right to terminate a tenant’s lease constitute
control of the use of property within the meaning of the second paragraph
of Article 1 of Protocol No. 1. It follows that the case should be examined
under the second paragraph of Article 1 of Protocol No. 1 (see, inter alia,
Bitt6 and Others v. Slovakia, no. 30255/09, § 101, 28 January 2014 and
Amato Gauci, cited above, § 52).

(b) Whether the Maltese authorities observed the principle of lawfulness
and pursued a “legitimate aim in the general interest”

55. The first requirement of Article 1 of Protocol No. 1 is that any
interference by a public authority with the peaceful enjoyment of
possessions be lawful. In particular, its second paragraph, while
recognising that States have the right to control the use of property,
subjects their right to the condition that it be exercised by enforcing
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“laws”. Moreover, the principle of lawfulness presupposes that the
applicable provisions of domestic law are sufficiently accessible, precise
and foreseeable in their application (see, mutatis mutandis, Broniowski v.
Poland [GC], no. 31443/96, § 147, ECHR 2004-V, and Saliba, cited above,
8 37).

56. Furthermore, a measure aimed at controlling the use of property can
only be justified if it is shown, inter alia, to be ‘“in accordance with the
general interest”. Because of their direct knowledge of their society and its
needs, the national authorities are in principle better placed than the
international judge to appreciate what is in the “general” or “public”

interest. The notion of “public” or ‘“general” interest is necessarily
extensive. In particular, spheres such as housing of the population, which
modern societies consider a prime social need and which plays a central
role in the welfare and economic policies of Contracting States, may often
call for some form of regulation by the State. In that sphere, decisions as to
whether, and if so when, it may fully be left to the play of free market forces
or whether it should be subject to State control, as well as the choice of
measures for securing the housing needs of the community and of the timing
for their implementation, necessarily involve consideration of complex
social, economic and political issues. Finding it natural that the margin of
appreciation available to the legislature in implementing social and
economic policies should be a wide one, the Court has on many occasions
declared that it will respect the legislature’s judgment as to what is in the
“public” or “general” interest unless that judgment is manifestly without
reasonable foundation (see Hutten-Czapska, cited above, 88 165- 166).

(c) Whether the Maltese authorities struck a fair balance

58. Any interference with property must also satisfy the requirement of
proportionality. As the Court has repeatedly stated, a fair balance must be
struck between the demands of the general interest of the community and
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the requirements of the protection of the individual’s fundamental rights,
the search for such a fair balance being inherent in the whole of the
Convention. The requisite balance will not be struck where the person
concerned bears an individual and excessive burden (see Sporrong and
Lonnroth v. Sweden, 23 September 1982, 88 69-74 Series A no. 52, and
Brumarescu v. Romania [GC], no. 28342/95, § 78, ECHR 1999-VII).”

Ili 1-Qorti ghalhekk trid tara mhux biss jekk I-interferenza tal-istat hix
ghall-interess generali izda wkoll jekk b’tali interferenza, is-sid giex
kostrett li jbati minn piz proporzjonat u e¢cessiv.

Issa fil-kaz odjern il-proprjeta’ ged tintuza bhala kazin, ossia ghaqda
muzikali. Michael Aquilina, vi¢i president tal-kazin konvenut, fix-xiehda
tieghu tas-27 ta’ Gunju 2018, mistoqgsi x’tip ta’ attivitajiet jitwettqu fil-
kazin, wiegeb hekk:

(13

. l-attivitajiet jibdew mit-taghlim tal-muzika, prezentement ghandna 28
student. Ghandna xi erba’ kuncerti fis-sena, lagghet regolari mal-membri u
anke, l-iktar ovvjament, il-focus ikun f’Awwissu meta ssir il-festa tal-lokal
...... It-taghlim tal-muzika isir mill-inqas darba fil-gimgha, ovvjament ikun
hemm attivitajiet ohra, gieli jkun hemm darbtejn skont ic¢-cirkostanzi, pero’
wkoll imbaghad ikun hemm il-lagghat regolari tal-kumitati u
kummissjonijiet li jappartjenu I-Kazin...

. It-taghlim tal-muzika mhux bi hlas. Ghalina huwa speci ta’ missjoni li
qed naghtu dik [-opportunita’. Ovvjament il-kazin ikollu bzonn il quddiem
Jjuza s-servizzi ta’ dawn [-iStess studenti....

I-instrumenti  jinxtraw mill-kazin dirett. Ovvjament gieli jkollna
donazzjonijiet li jinghataw minn benefatturi tal-kazin. Meta ntuhom lill-
istudenti dan ovvjament isir b ’forma ta’ ftehim biex jekk xi hadd minnhom
jieqaf dan jerga’ jinghata lura. Imma finalment, [-interess taghna huwa li

16 fol 487 et seq
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narawhom javvanzaw fit-taghlim ....

... IS-servizzi huma varji. Jigifieri ghandha s-servizzi li huma marbutin mal-

festa li dawk ikunu erbgha f’gimgha f’salt, pero’ imbaghad ikollna servizzi
ohra li naghmlu barra [-lokal li jkunu mgabbda mil-lokalitajiet, hemm xi
tlieta, erbgha lokalitajiet ohra li jgabbduna matul is-sena. Pero’ imbaghad
ikollna, kif ghidt qabel, erba’ kuncerti annwali, programm specjali
fJannar, ikollna [-Gimgha [-Kbira, u jkollna xi haga fil-bidu ta’
Novembru...

... fil-festa il-kazin ikun involut direttament ghaliex hija parti principali tal-
attivita’ tal-kazin. Jigifieri niehdu sehem anke fil-Lejla Maltija i ssir
gimgha qabel, fil-hrug tal-vara, il-marci I-iktar ewlenin tal-lokal ta’ San
Giljan. Jigifieri I-fest ghandha parti importanti, specjalment ahna I-fatt li
ghandna I-lokal qieghed fil-qalba ta’ San Giljan jighed I-attenzjoni I-
gimgha kollha...

... (ikun miftuh) kuljum mis-sebgha sal-adax ... nofs il-lejl, mhux iktar ...

... (jidhlu) l-membri taghna specjalment, dawk huma [-ewlenin. Imma
ovwjament hemmhekk jidhol kulhadd. Jidhol specjalment sal-bar, ovvjament
il fug imbaghad hemm il-parti fejn hemm l-amministrazzjoni tal-kazin,
Jjidhlu biss dawk li huma awtorizzati....”

Ili din il-Qorti tqis li wara |-protezzjoni li taghti 1-1igi lill-kazini hemm skop
so¢jali u kulturali (dan huwa l-interess generali li jiggustifika I-interferenza
tal-istat). Tqis ukoll pero’ illi fug in-naha I-ohra tal-munita hemm is-sidien
li geghdin isofru telf kbir ta’ flus minhabba I-protezzjoni li gqed tinghata lill-
kazini, bhal fil-kaz odjern. Iktar ma I-valur tal-proprjeta’ u tal-kirjiet
joghlew, iktar ikun kbir tali telf, spe¢jalment tenut kont tal-fatt li I-kazini
tal-bliet u rhula Maltin generalment jinsabu f’proprjetajiet ferm centrali,
bhal fil-kaz odjern. Ladarba |l-istat jikkunsidra li I-kazini huma ta’
importanza soc¢jali u kulturali kbira, allura ghandu jkun l-istess stat li
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1jghinhom u jinvesti fihom, u mhux jitfa tali piz unikament fuq i¢-¢ittadin
privat.

i fil-kaz in kwistjoni, l-awment ta’ kera minn €100.16 ghal €1,007.34
bhala rizultat tal-Legislazzjoni Sussidjarja 16.13 “Regolamenti Dwar
Kundizzjonijiet tal-Kirjiet tal-Kazini” huwa wiehed modest ghall-ahhar
meta wiehed jikkunsidra I-valur tas-suq. Tali regolamenti ma joholqu 1-ebda
bilan¢ bejn l-interess generali u l-interess tas-sid u din il-Qorti ma tiskantax
bil-fatt 1i s-sidien baqghu jirrifjutaw il-kera anke wara li giet hekk
awmentata.

Inoltre I-protezzjoni 1i tinghata lill-kazini baqghet wahda indefinita.
Ghalkemm fir-rigward tal-kirjiet kontrollati tal-hwienet huwa maghruf 1i 1-
protezzjoni hi sas-sena 2028, din id-dispozizzjoni ma tapplikax ghall-kazini,
minkejja li jaqghu fid-definizzjoni ta’ “hanut”. (ara s-sentenza
“Montebello vs AG” (P.A. 7 t’Ottubru 2016). Ghalhekk is-sidien ta’
fondi mikrija bhala kazini ghadhom fi stat ta’ incertezza fir-rigward ta’ jekk
qattx jistghu jiehdu l-proprjeta’ taghhom lura.

Ikkunsidrat dan kollu din il-Qorti tikkonkludi li I-ligijiet vigenti imponew
fuq l-atturi piz sproporzjonat u eccessiv ghal hafna snin, u li l-istat nagas
milli jibbilan¢ja I-interess generali ma’ I-interess taghhom.

Bhala konsegwenza tal-fatt li I-istat kiser id-drittijiet tal-atturi kif sanciti
mill-Artikolu 1 tal-Ewwel Protokol ta’ Konvenzjoni Ewropeja, I-istat

ghandu jhallas danni morali kif ukoll danni pekunjarji.

(vi) Danni morali:

In linea ta’ danni morali biex jaghmlu tajjeb ghall-frustrazzjoni u l-istat ta’
incertezza impost fuq l-atturi din il-Qorti hija tal-fehma li l-istat ghandu
jhallashom I-ammont ta’ €15,000.
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(vii) Danni pekunjarji:

[1-Qorti Kostituzzjonali fid-decizjoni moghtija minnha fit-18 ta’ Frar 2016
fil-kawza “Walter Delia et vs Chairman tal-Awtorita’ tad-Djar” irriteniet illi
ghalkemm hemm distinzjoni bejn il-kuncett ta’ kumpens ghal ksur ta’ dritt
fundamentali protett mill-Kostituzzjoni u I-Konvenzjoni u l-kuncett ta’
danni ¢ivili:

“ghandu jinghad li [-estenzjoni tad-danni pekunjarji li tkun sofriet persuna
taffettwa l-estenzjoni tal-ksur tad-dritt fundamentali taghha wkoll, u
ghalhekk dawn ma jistghux ma jittiehdux in kunsiderazzjoni. Kif spjegat [-
ewwel Qorti m’hemm xejn fil-ligi li jipprojbixxi [ill-Qorti milli tillikwida
somma ghad-danni pekunjarji li tkun sofriet persuna b’rizultat ta’ lezjoni
ta’ dritt fundamentali.”

[I-Qorti Ewropeja fil-kawza “Zammit and Attard Cassar vs Malta”
(1046/12) deciza minnha fit-30 ta’ Lulju 2015 irriteniet illi I-kumpens
pekunjarju m’ghandux ikun shih (¢joe’ li jirrifletti s-suq hieles) meta si
tratta ta” ghan legittimu; irriteniet ukoll li iktar ma jkun sinifikanti 1-grad
ta’ interess pubbliku li jkun gie protett (bhal per ezempju I-
akkommodazzjoni ta’ persuni), iktar ghandha tkun kbira r-riduzzjoni mill-
valur tas-suq hieles.

“The Court is of the view that the applicants should be awarded just
satisfaction based on a reasonable amount of rent which would have
provided them with more than a minimal profit (see Fleri Soler and
Camilleri vs Malta (just satisfaction), no. 35349/05, § 18, 17 July 2008). In
assessing the pecuniary damage sustained by them, the Court has, as far as
appropriate, considered the estimates provided and had regard to the
information available to it on rental values in the Maltese property market
during the relevant period. The Court notes that legitimate objectives in the
“public interest”, such as those pursued in measures of economic reform or
measures designed to achieve greater social justice, may call for less than
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reimbursement of the full market value (see, inter alia, Jahn and Others v.
Germany [GC], nos. 46720/99, 72203/01 and 72552/01, § 94, ECHR 2005-
VI, and Amato Gauci, cited above, § 77). Nonetheless, the Court bears in
mind that the property was not used for securing the social welfare of
tenants or preventing homelessness (see Fleri Soler (just satisfaction) cited
above, § 18). Thus, the situation in the present case might be said to involve
a degree of public interest which is significantly less marked than in other
cases and which does not justify such a substantial reduction compared
with the free market rental value (compare also Amato Gauci, cited above,
8 77, and Ghigo v. Malta (just satisfaction), no. 31122/05, § 20, 17 July
2008).”

(a) Differenza fid-dhul lokatizju bejn [-1987 u 1-2017

i din il-Qorti qgieset id-differenza bejn il-kera tal-fond kif kontrollata bil-
ligi u 1-valur lokatizju tieghu (kif stmat mill-perit tekniku) mill-1987, meta
I-Konvenzjoni Ewropeja giet inkorporata fil-Ligijiet ta’ Malta, sal-2017,
(peress li fl-2018 is-sidien bieghu I-fond lil terzi, kif fuq spjegat). Id-
differenza (qgrib il-miljun ewro) hija verament sostanzjali.

Valur lokatizju mill-1987 sal 2017: € 978,194.00

(Skont il-periti addizzjonali u kif korrett minn din il-Qorti (ara supra)

Kera kif kontrollata mill-1987 sal-2017'': € 5,726.35
Mill-1987 sal-2014 (27 sena) kienet ta’ €100.16 € 2,704.32
mill-2015 sal-2017 (3 snin) kienet ta” €1007.34 € 3,022.02
Differenza: €972,467.65

17 1i mill-2000 ‘il quddiem bdiet tigi rifjutata
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(b) Differenza fil-prezz tas-suq tal-proprijeta’

Illi skont il-periti addizzjonali I-valur tal-proprjeta’ fl-2015 kien ta’
€1,500,000. L-atturi ghalhekk meta f1-2018 bieghu I-proprjeta’ lil Heritage
Hotels Ltd ghall-prezz ta’ €1,935,000 kienu qed jaghmlu gligh sostanjali,
dan anke meta wiehed iqis 1i fit-tliet snin bejn 1-2015 u 1-2018 il-valur tal-
proprjeta’ jkun oghla.

Illi dwar dan il-fatt I-atturi jilmentaw li I-istimi tal-periti tal-Qorti huma
konservattivi ghall-ahhar. Jargumentaw li meta wiehed igabbilhom mal-
istimi tal-periti ex parte isib li dawn tal-ahhar huma ferm oghla, u fil-fatt
jaccennaw ghall-fatt 11 ghalkemm fil-15 ta” Marzu 2018 bieghu I-proprjeta’
kollha lil Heritage Hotels Ltd, meta wiehed jikkunsidra 1-kuntratt I-iehor li
Heritage Hotels ghamlet mal-kazin konvenut fl-istess gurnata tal-15 ta’
Marzu 2018, jigi li effettivament kienet qeghda tixtri 1-arja biss ghall-prezz
ta’ €1,935,000.

Madanakollu din il-Qorti ser toqghod fuq l-istima tal-periti addizzjonali li
hija fil-fatt oghla mill-istima tal-ewwel perit tekniku. L-istimi ex parte
x’aktarx 1i huma esagerati, u ghalkemm (kif jargumentaw 1-atturi) Heritage
Hotels fil-fatt xtrat l-arja biss ghall-prezz ta’ €1,935,000 wiched irid
japprezza li bl-izviluppar tal-arja tista’ tkabbar il-lukanda Hotel Giuliani li
tinsab kontigwa ghall-post in kwistjoni. Minhabba 1-mod kif jinsabu I-
ambjenti, il-valur ta’ tali arja ghaliha partikolari huwa sostanzjali. Ghalhekk
huwa ferm probabbli 11 Heritage Hotels Ltd effettivament ghazlet 11 tixtri 1-
arja biss ghal prezz iktar gholi minn dak tas-suq minhabba din ir-raguni.

Ikkunsidrat dan kollu din il-Qorti hija tal-fehma li I-kumpens li ghandhom
jiehdu I-atturi in linea ta’ danni pekunjarji ghandhom ikunu relattivi biss
ghat-telf lokatizju i garrbu fuq tletin sena bejn 1-1987 u 1-2017 minhabba li
minkejja 11 setghu dahhlu kera fl-ammont ta’ €978,194 dahlu biss
€5,726.35, ¢joe’ telf ta’ €972,467.65. Ta’ dan din il-Qorti hija tal-fehma li |-
istat ghandu jhallashom kumpens fl-ammont ta’ €300, 000.

S.T.O. Prim Imhallef Joseph Azzopardi
8 ta’ Frar, 2019



Rikors nru: 15/2013 JA Pagna 34
Sentenza

Jigi spjegat li abbazi tal-insenjament tal-Qorti Ewropeja fil-kawza sucitata
Zammit and Attard Cassar vs Malta, (i) il-kumpens mhux ged jinghata shih
stante li wara r-restrizzjoni jibqga’ 1-fatt li kien hemm ghan legittimu, (ii)
izda min-naha I-ohra ged jinghata kumpens sostanzjali stante li I-interess
pubbliku li I-istat kien qed jipprotegi ma kienx wiched ta’ grad bhal meta
per ezempju biex jipprovdi akkomodazzjoni ghal persuni li m’ghandhomx
fejn jogqoghdu jew li jsibu diffikolta’ biex isibu fejn joqoghdu.

Kuntrarjament ghal dak li jargumenta |-Avukat Generali fl-ahhar paragrafu
tar-risposta tieghu, il-fatt 11 kien hemm Zzmien meta l-atturi kienu jaccettaw
il-kera minghajr riserva ma jaghmilhomx inqas intitolati ghal kumpens
relattivament ghal tali Zmien.

DECIZJONI

Ghal dawn il-motivi din il-Qorti:

1. Tilga’ l-ewwel talba tal-atturi u tiddikjara li bil-fatti suesposti
minnhom sofrew ksur tad-drittijiet fundamentali taghhom kif
sanciti fl-Artikolu 1 tal-Ewwel Protokoll tal-Konvenzjoni
Ewropeja (Kap 319);

2.  Tastjeni milli tiddeciedi dwar it-tieni talba stante li fil-mori tal-
kawza l-proprjeta’ in kwistjoni nbieghet lill-kazin konvenut u
ghalhekk m’ghadhiex tezisti kirja;

3. (i) Tastjeni wkoll milli tiddeciedi dwar 1-ewwel parti tat-tielet talba
stante li fil-mori tal-kawza l-proprjeta’ in kwistjoni nbieghet lill-
kazin konvenut u ghalhekk m’ghadhiex tezisti kirja;

(ii) Tilga® t-tieni parti tat-tielet talba u tikkundanna lill-Avukat
Generali jhallas lill-atturi s-somma ta’ €300,000, kwantu ghal
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€15,000 in linea ta’ danni morali u kwantu ghal €285,000 in linea
ta’ danni pekunjari. Bl-imghax ta’ 8% mid-data tas-sentenza.

L-ispejjez kollha (inkluz tal-periti nominati mill-Qorti) ghandhom
jithallsu mill-Avukat Generali.

Moqgrija.
Joseph Azzopardi Mario Debono
S.T.O. Prim Imhallef Deputat Registratur
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