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QORTI CIVILI
PRIM’AWLA

ONOR. IMHALLEF
LAWRENCE MINTOFF

Seduta tal-24 ta’ Ottubru, 2018

Rikors Mahluf Numru 1041/2014LM

Carmel Grima (K.l. Numru 102773M)

Vs.

De La Rue Currency and Security Print Limited (C1043)

lI-Qorti,

Rat ir-Rikors Mahluf ipprezentat fit-18 ta’ Novembru, 2014 mill-attur Carmel
Grima (K.I. Numru 102773M) (minn issa ’l quddiem “I-attur”), u mahluf minnu

stess, li jghid kif gej:

1. Premess illi r-rikorrent huwa impjegat mas-socjeta intimata;

2. U premess illi fincident li sehh nhar l-erbatax (14) ta’ Frar tas-sena elfejn u tlettax
(2013), waqt il-hin tax-xoghol u matul il-qadi tad-doveri tieghu fil-fabbrika tas-
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socjeta intimata gewwa Bulebel, ir-rikorrent sofra debilita permanenti kif ser jigi
ppruvat fil-mori ta’ dan ir-rikors;

3. U premess illi b’rizultat dirett tal-imsemmi incident, ir-rikorrent sofra telf ta’
gliegh, dizabilita permanenti u danni konsegwenzjali;

4. U premess illi I-imsemmi inc¢ident sehh unikament b’tort, b’negligenza, imperizja u
nuqgqas ta’ tharis tar-regolamenti tas-sahha u sigurta fuq il-post tax-xoghol da
parti tas-socjeta intimata;

5. U premess illi s-socjeta intimata giet interpellata sabiex tghaddi ghal-likwidazzjoni
u hlas tad-danni sofferti mir-rikorrent izda baqghet inadempjenti.

Ghalhekk, tghid is-socjeta intimata ghaliex din |-Onorabbli Qorti m’ghandhiex
ghar-ragunijiet premessi u prevja kull dikjarazzjoni ohra necessarja:

1. Tiddikjara illi s-socjeta intimata hija unikament responsabbli ghall-incident i
sehh fuq il-post tax-xoghol nhar I-erbatax (14) ta’ Frar, tas-sena elfejn u tlettax
(2013), f’'liema incident korra r-rikorrenti;

2. Tillikwida d-danni kollha sofferti mir-rikorrent b’konsegwenza tal-incident
imsemmi;

3. Tikkundanna lill-istess socjeta intimata thallas lir-rikorrent id-danni hekk
likwidati.

Bir-riserva ta’ kull azzjoni fil-ligi, u bl-ispejjez kontra s-socjeta intimata ghas-
subizzjoni.

Rat ir-Risposta Mahlufa tas-socjeta konvenuta De La Rue Currency and
Security Print Limited (C 1043), (minn issa’l quddiem “is-so¢jeta konvenuta”),
u mahlufa minn Ronald Bonnici (K.I. Numru 498170M) ghan-nom u in
rapprezentanza tal-istess socjeta konvenuta, kif debitament awtorizzat, li giet

ipprezentata fid-19 ta’ Dicembru, 2014, li biha eccepiet:

1. Preliminarjament |-azzjoni hija intempestiva u dan stante illi gabel ma gew inizjati
dawn il-proceduri ma kien hemm ebda interpellanza da parti tal-attur fir-rigward
tal-pretensjonijiet mertu ta’ din il-kawza;
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2. llli fil-mertu t-talbiet tar-rikorrenti huma infondati fil-fatti u fid-dritt u ghandhom
jigu respinti;

3. llli I-incident sehh unikament minhabba tort ta’ Carmel Grima stess tant illi
b’rizultat tal-incident ittiehdu proceduri dixxiplinarji kontra tieghu fejn instab hati;

4. Salvi eccezzjonijiet ulterjuri.

Rat I-atti kollha tal-kawza.

Rat id-dokumenti li gew esebiti in atti.

Semghet ix-xhieda prodotti mill-partijiet.

Rat il-verbal tal-udjenza tal-5 ta’ Marzu, 2018, fejn il-partijiet inghataw il-

fakolta li jressqu noti ta’ sottomissjonijiet.

Rat in-noti ta’ sottomissjonijiet tal-partijiet.

Rat id-digriet tal-15 ta’ Ottubru, 2018 fejn il-kawza thalliet ghal-lum ghas-

sentenza.

Il-kwistjoni bejn il-partijiet

L-azzjoni odjerna nbdiet mill-attur wara inc¢ident li kellu fuq il-post tax-xoghol
tieghu, f'liema inc¢ident id I-attur inqgabdet bejn il-pjanci ta’ magna |li hu kien
gieghed jaghmel xi xoghol fugha, bir-rizultat |i sofra ksur u debilita
permanenti, li kienet tehtieg terapija u kura fit-tul. Permezz ta’ din l-azzjoni, I-

attur gieghed jitlob li s-soc¢jeta konvenuta li hu impjegat maghha, tigi misjuba
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responsabbli ghall-akkadut u dan minhabba negligenza, imperizja u
nuqqasijiet ohra li hu elenka, filwaqt li gieghed jitlob lill-Qorti tillikwida d-

danni sofferti minnu u tikkundanna lill-konvenuta ghall-hlas tal-istess.

Is-soc¢jeta konvenuta min-naha taghha tghid li hija m’ghandhiex tinzamm
responsabbli ghall-incident, u filwaqt |i eccepiet li l-azzjoni odjerna hija
intempestiva minhabba |i ma kinitx preceduta b’interpellazzjoni ghal-
likwidazzjoni u I-hlas tad-danni, tikkontendi li t-talbiet tal-attur huma infondati
fil-fatt u fid-dritt u addebitat ir-responsabbilita ghall-in¢ident lill-attur. Is-
socjeta konvenuta allegat li waqt il-qadi ta’ dmirijietu, I-attur nagas milli jhares
ir-regolamenti tas-sahha u s-sigurta, tant li ttiehdu proceduri dixxiplinarji fil-

konfront tieghu sabiex jigi indirizzat dan in-nuqgqgas, fejn kien instab hati.

Provi u rizultanzi

Kontestwalment mar-Rikors Mahluf imressaq minnu, |-attur ipprezenta kopja
ta’ rapport imhejji minn Vicky Camilleri', Senior Occupational Therapist fl-
Isptar Mater Dei, li kkonfermat li fl-14 ta’ Frar, 2013 |-attur sofra korriment fil-
polz t'idu tal-lemin, rizultat ta’ liema korriment htieglu jaghmel sitt gimghat fil-
gibs, segwiti minn sessjonijiet tal-fizjoterapija. L-attur htieglu jaghmel
operazzjoni minhabba |i rrizulta li kien qieghed isofri minn Carpal Tunnel
Release, liema operazzjoni saret fid-9 ta’ Lulju, 2013. Ix-xhud li hejjiet ir-
rapport li jgib id-data tad-9 t’Awwissu, 2013, ikkonstatat illi I-attur kien ghadu
jsofri minn tnemnim f’idu, kif ukoll minn ugigh li jwasslu biex ma jkunx jista’

jerfa’ ¢erti pizijiet jew jezercita idu b’mod normali.

! A fol. 5 tal-process.
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L-attur esebixxa wkoll kopja tar-rapport redatt minn Mr. Jason Zammit’,
orthopaedic & trauma surgeon li ezamina lill-attur fis-16 ta’ Dicembru, 2013 u
li kkonstata illi I-attur kien gieghed jahdem bhala machine operator mas-
socjeta konvenuta meta idu tal-lemin inqabdet bejn zewg pjanci tal-metall li
wasslu biex l-attur jibda jilmenta minn ugigh sever fil-polz t'idu tal-lemin. L-
attur ittiehed I-Isptar Mater Dei fejn mit-testijiet li sarulu rrizulta li kien sofra
xi ksur, tant li mill-ewwel sarlu trattament bil-gibs. Ix-xhud ikkonstata wkoll illi
minkejja diversi sessjonijiet ta’ terapija, |-attur baqa’ jesperjenza thnemnim u
nuggas ta’ sensazzjoni tant |li sarlu intervent ghal carpal tunnel
decompression. Lix-xhud irrizultalu li l-attur seta’ jirritorna ghax-xoghol fit-13
t’Awwissu, 2013 u li ghall-bidu seta’ jaghmel biss xoghol ta’ natura hafifa. Mill-
ezami li ghamel ix-xhud, irrizulta li I-attur seta’ jerfa’ piz sa massimu ta’ 15-il
kilogramma biss, u li l-istat ta’ sahhtu wasslu biex jirrifjuta li jaghmel overtime
fuqg il-post tax-xoghol tieghu. Ix-xhud ikkonkluda r-rapport tieghu b’dan il-

mod:

“Mr. Grima sustained a serious injury to his right dominant wrist. Although the
fracture is well healed he remains impaired due to the crush injury that was sustained
by the median nerve which, despite being decompressed, continues to malfunction.
His permanent disability is therefore rated at 8%.”

Is-socjeta konvenuta pprezentat kopja ta’ rapport mediku redatt minn Mr.
Frederick Zammit Maempel®, consultant orthopaedic surgeon, li ezamina lill-
attur precizament sena wara l-inc¢ident, fl-14 ta’ Frar, 2014. Ix-xhud ikkonstata
I-fatti kif graw, kif ukoll ikkonferma n-natura tat-trattament mediku moghti
lill-attur, u gal li rizultat tal-in¢ident, |-attur ghadu jilmenta minn ugigh fis-

swaba’ ta’ idu tal-lemin, partikolarment wara |i jkun ghamel xi attivita

2 A fol. 8 tal-process.
*A fol. 278 tal-process.
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manwali, kif ukoll minn ugigh fil-polz tal-istess id u skumdita fil-muskoli ta’ idu
tal-lemin. Il-konkluzjoni tax-xhud |i ezamina lill-attur sena wara l-incident

kienet li:

“He sustained a Colle’s fracture which was treated with a manipulation and is now
solidly united. There is a minor residual restriction of palmar flexion and radial
deviation of active wrist movement in his dominant upper limb which is unlikely to
improve. Mr Grima developed a post-traumatic carpal tunnel syndrome, a known and
not infrequent complication of Calle’s fractures. This required surgical release and the
median nerve has yet not recovered fully; hence the numbness felt in the thumb and
the altered sensation in the radial three and a half digits. Most of this nerve function
would be expected to recover with time.

In conclusion, the function of Mr Grima’s dominant right hand is marginally adversely
affected. He sustained a permanent disability rated at 3% (three) as a result of the
accident of February 2013.”

L-attur ghazel li jixhed bil-mezz tal-affidavit®, fejn ikkonferma li hu kien ilu

jahdem mas-socjeta De La Rue Currency and Security Print Limited mill-15 ta’

Gunju, 2009. L-attur gal li fiz-zmien tal-in¢ident hu kien jahdem bhala Kugler

operator fis-sezzjoni tal-passaporti. Dakinhar tal-inc¢ident, li sehh fl-14 ta’ Frar,

2013, l-attur kien dahal jahdem overtime biex jassisti kollega tieghu fuq

magna partikolari, li kienet gieghda tesperjenza problemi ta’ natura teknika u

kellha bzonn aggustament tas-settings. |ll-manutenzjoni li kien hemm bzonn

issir fug din il-magna kienet wahda ta’ natura urgenti, u kien ghalhekk li I-attur
intalab jidhol overtime biex jaghmel ix-xoghlijiet mehtiega. L-attur xehed li fil-
hin tal-incident hu kien wasal fil-parti finali tax-xoghol fuq is-settings li kien
gieghed jaghmel, meta f'"daqga wahda hass ugigh kbir f'idu tal-lemin, u induna

li idu kienet inqgabdet bejn il-hadid u parti mill-magna. L-attur kompla jghid li

minkejja li beda jghajjat ghall-ghajnuna u fuq il-post marru bosta minn shabu

biex jaghtu I-ghajnuna, hadd minn shabu ma kien jaf ezattament x’ghandu

4Afol. 25 tal-process.
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jaghmel jew kif seta’ jghin lill-attur jillibera idu mill-magna, minhabba li hadd

minnhom ma kien inghata tahrig dwar dan.

L-attur xehed |i minkejja dan, shabu wzaw procedura msejha inching biex
jilliberawlu idu mill-magna, u li mill-kalkoli li ghamel hu, idu damet magbuda
fil-magna ghal madwar tliet minuti. Fil-mumenti wara li gie lliberat minn mal-
magna, |-attur inhareg barra ghall-arja, u sema’ lil shabu jghidu li ser icemplu
ghall-ambulanza. Madanakollu hu ppreciza li fuq il-post tal-incident, la ssejhu
Pulizija u langas ambulanza, u li l-attur ittiehed I-Isptar permezz ta’ karozza
tal-kumpannija. L-attur xehed li hu kien intbaghat id-dar b’idu fil-gibs

minhabba I-ksur li sofra.

L-attur kompla jixhed li fil-granet ta’ wara l-in¢ident, hu ircieva telefonata mit-
Tagsima tar-Rizorsi Umani tas-socjeta konvenuta, fejn gie infurmat li hu kien
gieghed jigi sospiz mix-xoghol minhabba li kienet infethet investigazzjoni
interna relatata man-nuqgas ta’ osservanza minnu tar-regoli tas-sahha u
sigurta fuqg il-post tax-xoghol. L-attur gie akkuzat li kien negligenti u/jew li
injora r-regolamenti tas-sahha u sigurta, u/jew id-dmirijiet tieghu, u li hu kien
responsabbli ghall-inc¢ident li sehh fuq il-post tax-xoghol tieghu. L-attur gal li s-
socjeta konvenuta kienet iffurmat bord sabiex jisma’ |-provi dwar x’kien li
wassal ghall-incident, u li f'dak iz-zmien hu kien gie mhedded li ser jitkecca

mix-xoghol.

L-ezitu tal-investigazzjoni li saret minn dan il-bord tad-dixxiplina, kien li |-attur
m’ghandux jitkecca mix-xoghol, izda li kellu jinstab hati li ma mexiex mar-
regolamenti tas-sahha u s-sigurta fuq il-post tax-xoghol u ghalhekk inghata

twissija finali u hamest ijiem sospensjoni minn fuq il-post tax-xoghol. L-attur

Pagna 7 minn 46

Qrati tal-Gustizzja



Rikors Mahluf Nru 1041/2014 LM

gal li hu appella minn din id-decizjoni tal-kumpannija, izda sussegwentement
hass li kellu pressjoni biex icedi |-appell. L-attur allega li I-management tal-
kumpannija ghamel minn kollox biex jghatti n-nuggasijiet tal-kumpannija,
liema nuggasijiet wasslu ghall-incident mertu ta’ din il-kawza, specjalment
minhabba |i rrizulta li la kien hemm planning u lanqgas training plan dwar
x’kellu jsir f'kaz ta’ incident bhal dak li sofra I-attur. L-attur gal ukoll li I-health
and safety and environmental advisor tas-socjeta konvenuta, ¢ertu Osward
Armani, kien sahansitra gallu illi li kien ghalih I-attur tkec¢¢a, u li dawn kienu

kollha manuvri sabiex I-attur ma jipprocedix b’kawza ghad-danni.

L-attur qal li hu ghadda minn zminijiet difficli konsegwenza ta’ dan I-incident,
minhabba li ghamel zmien jirCievi t-terapija, kif ukoll kellu jirrikorri ghall-
ghajnuna psikjatrika minhabba |i kemm l-inc¢ident, kif ukoll ir-reazzjoni tas-
socjeta konvenuta in segwitu ghal dan l-incident, kienu kissruh mentalment.
Hu gal li t-tnaqqis fid-dhul li hu esperjenza konsegwenza tal-incident wassluh
biex sahansitra jiehu d-decizjoni li jbiegh vettura li hu kellu b’nofs il-prezz
taghha, u li meta spi¢éalu s-sick leave u spicca jircievi biss nofs il-paga, kien
iddecieda li jidhol lura x-xoghol kif kien, tant li fl-1 ta’” April, 2013 hu kien dahal
lura x-xoghol jaghmel biss light duties, u dan minhabba li s-socjeta konvenuta
m’accettatx li ttih il-benefi¢¢ju tal-injury on duty. Ix-xhud qgal ukoll li wara I-
inc¢ident tieghu, is-so¢jeta konvenuta hadet il-passi necessarji kollha sabiex
tassigura li incident bhal dak soffert mill-attur ma jergax isehh, tant li saru
sigilli fuq l-interlocks kollha, bdiet issir distinzjoni bejn ix-xoghol li jaghmlu I-
operaturi u x-xoghol li jaghmlu |-haddiema tal-maintenance, u bdew jitwahhlu
tabelli li jindikaw li magna tkun out of order kull darba li jkun hemm hsarat. L-
attur kompla jixhed kif fid-9 ta’ Lulju, 2013 hu kellu jigi operat f’idejh
konsegwenza diretta tal-in¢ident li kien sofra, u li meta rritorna lura x-xoghol

Pagna 8 minn 46

Qrati tal-Gustizzja



Rikors Mahluf Nru 1041/2014 LM

fit-13 t’Awwissu, 2013 hu kien inghata light duties, fosthom tgabbad jaghmel
SOPs tal-magni kollha tal-kumpannija, xi haga li gatt ma grat gabel. Hu kompla

jghid li hu ghadu jsofri minn dizabilita permanenti b’rizultat tal-in¢ident.

L-attur semma incident partikolari li kien sehh meta tnejn mill-impjegati tas-
socjeta konvenuta, operations manager u maintenance manager, Ralph
Cassar u Ferdinando Segona rispettivament, kienu talbu lill-attur biex jiltagghu
mieghu f'post fil-privat. L-attur allega li dakinhar tal-laggha ma’ dawn il-
persuni, kienet saritlu pressjoni biex jibdel il-verzjoni li huwa kien ta dwar kif
kien sehh l-incident, u dan minhabba li dawn il-persuni, it-tnejn li huma
impjegati tas-socjeta konvenuta, bdew jaghmlulu pressjoni u jghidulu li jekk
jibdel il-verzjoni li ta, huma kienu ser jghinuh biex ma jitlifx xoghlu. L-attur qal
ukoll li minkejja l-insistenza tas-socjeta konvenuta, id-Dipartiment tas-Sigurta
Socjali kien accetta li l-attur kien wegga’ fuq il-post tax-xoghol tieghu, u li hu
kien sofra dizabilita permanenti, tant |li nghata |-benefi¢¢ju ghad-dizabilita
sofferta minnu. L-attur ikkonkluda I-affidavit tieghu billi qal li I-konsegwenzi
tal-incident li kellu ghadhom jaffettwawh fil-hajja tieghu ta’ kuljum, u dan
minhabba li |-id affettwata hija d-dominant hand u ghalhekk hemm certi

attivitajiet li hu m’ghadux jista’ jaghmel.

L-attur ipprezenta ghadd ta’ dokumenti, fosthom ittra mibghuta lilu mis-
socjeta konvenuta fis-26 ta’ Frar, 2013, fejn hu gie mgharraf li kien gieghed
jigi sospiz mix-xoghol in vista tal-fatt li kien gieghed jigi investigat b’rabta ma’
prattici hziena tax-xoghol. L-ittra tas-socjeta konvenuta kienet tghid

specifikament illi:

> A fol. 31 tal-process.
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“The allegation is that through your negligence and/or wilful disregard of health
and safety regulations, duties and/or of instructions relating to your
employment and your responsibility as a worker your have caused/been party
to an accident at work. This disregard for instructions comes on the back of
other cases that involved you not working to established procedure and which
all in all continue pointing to a potential bad attitude towards work.”

Fl-ittra taghha, is-socjeta konvenuta semmiet kif I-attur kien ser jigi investigat
b’rabta mal-fatt li hu naqgas milli jsegwi |-pratti¢i tax-xoghol li hu kien tenut
josserva, nagas milli jhares I-isem tas-soc¢jeta konvenuta li maghha hu kien
impjegat, espona lill-istess soc¢jeta ghal riskju li seta’ jigi evitat, u nagas mili
josserva numru ta’ policies u proceduri stabbiliti mis-so¢jeta konvenuta kif
jidher minn ghadd ta’ twissijiet li s-socjeta konvenuta kienet taghtu fil-passat.
Permezz ta’ din l-ittra, is-socjeta konvenuta stiednet lill-attur sabiex jattendi
ghal-laggha fl-ufficcji taghha, bil-facilita li jekk irid jaghzel persuna li tkun tista’

takkumpanjah sabiex tattendi mieghu.

Is-socjeta konvenuta harget accident investigation report li gie esebit mill-
attur®, minn fejn jirrizulta li l-attur kien ilu impjegat mas-socjeta konvenuta
bhala finishing operator sa minn Gunju 2009, u wara xi zmien kien hemm
process intern li bis-sahha tieghu |-attur gie ttrasferit biex jahdem fuq il-Kugler
machines sabiex jassisti fuqg il-produzzjoni tal-passaporti. Jidher li dan ir-
rapport tlesta wara |i l-attur gie intervistat ghadd ta’ drabi, u wara li
nstemghet ix-xhieda tal-persuna li kien gieghed jahdem fuq |-istess magna tal-
attur fil-hin tal-in¢ident. Gew ezaminati wkoll il-cameras tas-CCTV li hemm fil-
bini. Ir-rapport jiddeskrivi kif l-attur wegga’ idu meta din ingabdet bejn
partijiet tal-magna li kien qieghed jahdem fugha. Mill-parti tar-rapport

intestata accident response, jirrizulta li I-attur kien assistit minn ghadd ta’

cA fol. 34 tal-process.
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impjegati tas-socjeta konvenuta, u li zewg persuni partikolari, Martin Borg u
Stephen Mifsud hadu kontroll tas-sitwazzjoni sabiex id |-attur setghet tigi
liberata mill-magna. Jidher li ghalkemm kien hemm min ipprova jaghti I-ewwel
ghajnuna lill-attur, dan kien protettiv hafna ta’ idu |-leminija u li minkejja i
giet imsejha l-ambulanza, kien gie stabbilit li din kienet ser iddum hafna ma
tasal fuq is-sit, u ghalhekk gie deciz li I-attur jittiehed I|-Isptar Mater Dei minn
persuna kkwalifikata fl-ghoti tal-ewwel ghajnuna. Fir-rapport gie kkonstatat illi
s-socjeta konvenuta hadet ghadd ta’ mizuri sabiex jigi assigurat li incidenti
simili ma jirrepetux ruhhom, fosthom billi installat numru ta’ emergency stops
fug il-magni. Ir-rapport jirregistra r-reazzjonijiet ta’ diversi impjegati tas-
socjeta konvenuta li kienu fuq il-post tal-inc¢ident, kif ukoll jaghti hinijiet precizi
mehudin minn log tal-movimenti kollha madwar u fuq il-magna fejn sehh I-
inc¢ident. Mill-analizi mekkanika ta’ kif graw l-affarijiet, jidher li ma setax kien
hemm thsara idrawlika jew elettronika fil-magna, u ghalhekk saret
investigazzjoni sabiex jigi stabbilit jekk setax kien hemm xi zball uman da parti
tal-operatur, l-attur f'din l-istanza. Fil-parti konklussiva tar-rapport jinghad

hekk:

“Taking into consideration all facts collected during the investigation of this
accident it is clear that the IP (b’riferiment ghall-attur) accessed the machine
while it was in operation. At the same time, KX (kollega tal-attur), who at the
time of the accident was being assisted by IP in running the machine, also ran
the machine with a defeated guard at an earlier time during the day and failed
to protect his fellow employee’s safety by not restraining him from accessing a
running machine. Furthermore, KX’s statement does not match the CCTV
footage.

In relation to the maintenance technicians accessing the machine while it was in
operation, one has to factor in the reality that these people are licensed,
competent and allowed to defeat guards under controlled conditions during
fault finding procedures. Therefore, one would be tempted to say that for them
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to take such an activity for granted would be acceptable to a certain extent,
however failing to flag it up to operations is of concern.

The investigation could not identify the perpetrator who defeated the guard due
to the unavailability of CCTV footage covering the (approximately) two months
before the accident.”

In segwitu ghal din I-ittra, l-attur inghata twissija finali u hamest ijiem

sospensjoni mix-xoghol minghajr paga, flimkien ma’ ghadd ta’ kundizzjonijiet.”

L-attur ipprezenta wkoll kopja ta’ ittra li s-soc¢jeta konvenuta baghtet lid-

Dipartiment tas-Sigurta Socjali fit-12 ta’ Frar, 2014°, wara li l-attur kien talab

lis-socjeta konvenuta timla I-formola NI 45 fir-rigward tal-in¢ident li kellu. Ir-

risposta tas-socjeta konvenuta kienet illi:

“Primarily, it is to be noted that any absence from work related to this incident
is considered by the Company to be sick leave.”

Jidher ukoll minn kopja ta’ dokument iehor esebit mill-attur’, li l-istqarrijiet

maghmula minnu originarjament in segwitu ghall-incident gew iccarati jew

ossija kkoreguti, u filwaqgt li fid-19 ta’ Frar, 2013 hu kien ghamel certu

stqarrijiet, sussegwentement dawn gew ikkoreguti. Hekk perezempiju, filwaqt

7Afol. 42 tal-process. ll-kundizzjonijiet jispecifikaw illi:

I.

fii.

The warning relates to improper behaviour expected out of you as an employee and which when considered in
conjunction with the previous warnings on file, could be indicative of a bad attitude towards work. For this
conclusion, this being possible bad attitude towards work, the warning remains valid for 2 years;

For any health and safety infringement in your remaining period of employment with the Company, and as a
condition of employment, this warning is to be considered as a final warning with any future infringements of a
health and safety nature upheld through the Company’s disciplinary process, possibly leading to an instant dismissal
from work;

You remain disposed to help in health and safety awareness training as the company might require of you in the
future;

Upon your return to work foollowing your current incapacity you actively show that you are in the habit of taking
health and safety seriously, by formally submitting any near miss and regularly proposing points of improvement to
your immediate manager. Should this point on its own not be met then you stand to face disciplinary action that
could lead to your dismissal from work.

For guidance purposes whilst you are expected to continuously seek to improve the Health and Safety aspect of the
workplace, specifically for the company to rest assured that you are actually now embracing a Health and Safety habit,
you shall be expected that especially in the first three months following your return to work you formally submit at least
one improvement point or near miss weekly to your immediate manager.”

8Afol. 47 tal-process.

o A fol. 48 tal-process.
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li originarjament l-attur kien stqarr li hu kien tal-fehma li I-magna kienet
wiegfa fil-hin tal-incident, sussegwentement hu qal li I-magna kienet twaqqgfet
biex tigi rrangata s-setting, u li wara regghet inxteghlet. Kien fil-hin li I-magna
regghet inxtelghet li sehh I-incident. Originarjament I-attur kien stqarr ukoll li
ma setax jiftakar jekk il-magna kinitx waqfet meta nfethet il-parti msejha
guard, izda sussegwentement qal li fil-fatt il-magna ma kinitx waqgfet. Iccara
wkoll li huwa kien accessa I-magna minkejja li din ma kinitx waqfet u li kien
hemm process ta’ bypassing tal-proceduri sabiex hu kiseb access ghall-magna,

ghalkemm dan sar sabiex jigi assigurat li s-setting fuq il-cover isir kif suppost.

L-attur esebixxa kopja ta’ dokument mibghut lilu mid-Dipartiment tas-Sigurta
So¢jali'®, li jikkonferma li hu nghata I-benefi¢¢ju tad-dizabilita fl-ammont ta’
€1,192.41, u dokument iehor li jindika |i saru zewg hlasijiet lilu minhabba

korriment fug xoghol fl-ammont ta’ €628.98'" u €743.34."

Fl-udjenza tal-20 ta’ Frar, 2015 xehed David Saliba®®, rapprezentant tal-
Awtorita ghas-Sahha u s-Sigurta fuq il-post tax-xoghol, li fir-rigward tal-
inc¢ident li kien involut fih |-attur xehed li [-Awtorita kienet giet infurmata li
Carmel Grima kien wegga’ waqt li kien ged jissettja xi magna gewwa I-
kumpannija konvenuta. Hu kompla li s-socjeta konvenuta kienet imliet u
baghtet accident notification form lill-Awtorita in segwitu ghal dan I|-incident,
u li in vista tal-fatt li l-injuries sostnuti mill-attur ma kinux gravi, |-Awtorita
m’ghamlet |-ebda investigazzjoni ulterjuri dwar dan il-kaz. Ix-xhud gal ukoll Ii |-
attur seta’ ghamel rapport lill-Awtorita f'kaz li rrizulta li l-injuries tieghu kienu

gravi aktar minn dak li gie rappurtat mill-employers tieghu. Ix-xhud ikkonferma

10 A fol. 51 tal-process.
1 A fol. 52 tal-process.
12 A fol. 53 tal-process.
13 A fol. 62 tal-process.
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wkoll li l-uffi¢jali tal-Awtorita m’ghamlu I-ebda investigazzjoni fuq il-magni u I-

apparat fil-post fejn sehh l-incident.

Mart l-attur, Lorraine Grima'* ukoll ghazlet li tixhed bil-mezz tal-affidavit, fejn
ikkonfermat il-fatti kif esposti minn zewgha fl-affidavit tieghu, u kompliet
tghid kif hi tiftakar |li zewgha ghamel zmien twil imur ghal sessjonijiet tal-
fizjoterapija fl-Isptar. Ix-xhud semmiet I|-episodju li fih Ralph Cassar u
Ferdinando Segona kienu talbu lill-attur sabiex jiltagghu mieghu x'imkien
privat, u galet li dakinhar hi kienet marret ma’ zewgha u poggiet fuq mejda
separata sabiex setghet issegwi dak li kien gieghed jintqgal. Hi galet li dawn iz-
zewg impjegati tas-socjeta konvenuta bdew jippruvaw jipperswadu lil zewgha
jibdel il-verzjoni li kien ta dwar kif sehh l-inc¢ident, filwaqt li bdew jghidulu li
jekk ma jaghmilx hekk kien ser jitlef xoghlu. Hi qalet ukoll li I-familja kollha
kienet sofriet trawma b’rizultat ta’ dan Il-incident, u ghal zmien twil kellhom
jogoghdu lura minn affarijiet materjali li kellhom bzonn. Ikkonfermat ukoll li hi
kellha tirrikorri ghal ghajnuna psikjatrika minhabba fiz-zminijiet koroh i
ghaddiet minnhom il-familja taghha. Ix-xhud qalet ukoll li I-hajja tal-familja
kollha nbidlet minhabba f'dan I-incident u dan minhabba |li hemm certu xoghol

li zewgha m’ghadux jista’ jaghmel minhabba fid-dizabilita permanenti li sofra.

Permezz ta’ nota, l-attur esebixxa kopja tal-FS3s ghas-snin 2010-2014", kif

ukoll kopja ta’ rcevuta mahruga mill-konsulent Mr Jason Zammit.

Fit-13 t'April, 2015 |-Awtorita ghas-Sahha u s-Sigurta fuq il-Post tax-Xoghol
ipprezentat rikors li fih saret riferiment ghax-xhieda moghtija minn David

Saliba, rapprezentant tal-istess Awtorita, u talbet sabiex in vista tal-fatt li lill-

" A fol. 68 tal-process.
1 A fol. 71 sa 78a tal-process.
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Awtorita rrizultatilha informazzjoni ulterjuri li ma kinitx disponibbli ghax-xhud
dakinhar li ddepona quddiem il-Qorti, ix-xhud jithalla jerga’ jixhed quddiemha.
Fil-fatt ix-xhud David Saliba rega’ ttella’ jixhed fl-udjenza tal-15 ta’ April,
2015', u dan min-naha tieghu ghamel riferiment ghax-xhieda li kien ta
precedentement li |-Awtorita ma kienet ghamlet I-ebda investigazzjoni
rigward l-incident mertu ta’ din il-kawza. Ix-xhud qal li wara li hu ta x-xhieda
tieghu, I-attur kien infurmah li fil-fatt kienet saret investigazzjoni mill-Awtorita
fug talba tad-Dipartiment tas-Sigurta Socjali. Ix-xhud qal li [-Awtorita kienet
ghamlet ir-rapport taghha wara l-investigazzjoni li saret, minn fejn irrizulta li
kien hemm ksur tar-Regolamenti dwar is-Sahha u s-Sigurta kemm min-naha
tal-attur kif ukoll min-naha tas-socjeta konvenuta. Ix-xhud ikkonferma li s-
socjeta konvenuta kienet giet ordnata thallas €1,250 bhala multa minhabba fi
ksur ta’ dawn ir-Regolamenti®’, filwaqt li I-attur gie mmultat l-ammont ta’
€250", |i sa dakinhar tal-udjenza, kienu ghadhom ma thallsux mill-attur. Ix-
xhud qal li mill-investigazzjoni li saret irrizultaw hames ksur tar-Regolamenti
tas-Sahha u s-Sigurta, li huma I-htiega li ssir evalwazzjoni xierga, sistematika u
sufficjenti tal-perikli ghas-sahha u s-sigurta fuq il-post tax-xoghol u r-riskji li
jirrizultaw; i tinzamm kopja bil-miktub jew b’mod I|i jista’ jinkiseb
elettronikament ta’ dawk I-evalwazzjonijiet; |i tipprovdi informazzjoni i
tinftiehem u li hi rilevanti ghall-haddiema jew ir-rapprezentanti taghhom; u li
tassigura li fejn hemm riskju ta’ kuntatt mekkaniku ta’ partijiet ji¢caqilqu,
dawk il-partijiet ikunu pprovduti b’harsien; u li tipprovdi sinjali ghas-sahha u s-
sigurta li jkunu adegwati. Ix-xhud qal ukoll li mill-investigazzjonijiet li ghamlet

[-Awtorita, irrizulta li kien hemm ksur tar-regolamenti da parti tal-attur

1 A fol. 80 tal-process.
v Kif jirrizulta minn fol. 97 tal-process.
18 Kif jirrizulta minn fol. 98 tal-process.
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minhabba |i dan naqgas milli jaghmel uzu korrett tal-makkinarju b’mod li ma
jipperikolax sahhtu u sahhet haddiehor.' Ir-rapport redatt mill-Awtorita ghas-
Sahha u s-Sigurta fuq il-Post tax-Xoghol gie esebit mix-xhud®, u minn dan ir-
rapport jirrizulta li l-investigazzjoni tal-Awtorita nbdiet wara rikjesta li saret
ghal dan il-ghan mid-Dipartiment ghas-Sigurta Socjali. Jirrizulta li |-iskop tal-
investigazzjoni kien sabiex jigi stabbilit x’kien li wassal ghall-incident
inkwistjoni, u sabiex jigi stabbilit jekk il-korriment tal-attur kienx rizultat ta’
negligenza da parti tal-impjegat stess jew da parti ta’ min ihaddmu. Jirrizulta
wkoll li rapprezentanti tal-Awtorita semghu |-verzjoni kemm tal-attur, kif ukoll
ta’ rapprezentanti tas-socjeta konvenuta, minn fejn irrizulta b’mod ¢ar i s-
socjeta konvenuta ma zzomm l-ebda record tat-tahrig moghti lill-impjegati
taghha, u filwaqt li f Dicembru tas-sena 2012 kien gie stabbilit li kien hemm il-
htiega li jinghata aktar tahrig lill-impjegati tas-socjeta konvenuta, it-tahrig gie
pprogrammat biex jinghata aktar tard is-sena ta’ wara minhabba esigenzi tal-

linja ta’ produzzjoni tal-kumpannija.

Fl-istess udjenza xehed ukoll Kevin Gauci®, ufficjal tal-Awtorita ghas-Sahha u
s-Sigurta fuq il-Post tax-Xoghol, |i kien I|-ufficjal li hejja r-rapport wara |-
investigazzjoni li saret mill-Awtorita. Ix-xhud ikkonferma li dan kien incident

partikolari minhabba li min-naha tas-socjeta konvenuta kienu infurmaw lid-

19 Il-parti konklussiva tar-rapport tal-Awtorita ghas-Sahha u s-Sigurta tghid: “From our investigations, the OHSA concludes
that prima facie there were breaches of OHS legislation in regards to documented training and a specific risk assessment
with regards to the machine especially during the time of and whilst machine settings are being carried out. The company
interlock safety check system which regrettably is only done on Monday mornings due to production loss has on this
occasion failed due to improper supervision. Furthermore no proper supervision was made before or during the time of
maintenance causing the worker to injure. The setting procedure, being an integral part of continued maintenance, OHS
officials found no proof of any formal training given to the employees. In addition the maintenance personnel should have
also identified that the interlock system was malfunctioning. The latter being contributory negligence.

Nevertheless and despite the above-mentioned, Carmel Grima, despite acting in good faith, should have never worked on
a machine without the guards even if the machine worked at a slow speed.

Therefore in this accident no particular or individual person could be singled out as having caused or directly contributed
to the accident, but rather each and every party share equally the responsibility as well as the blame.”

20 A fol. 85 tal-process.

2 A fol. 99 tal-process.
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Dipartiment tas-Sigurta Socjali li ma kinux geghdin ja¢cettaw responsabbilita
ghal dan l-inc¢ident, u dan minhabba li kien hemm element ta’ negligenza da
parti tal-impjegat fir-rigward tal-incident odjern. Ix-xhud ikkonferma |i hu
tkellem mal-attur fit-tul sabiex seta’ jibni kronologija tal-incident kif sehh, u
kien ikkonstata |i dak in-nhar tal-incident, l-attur kien dahal erba’ sighat
overtime, fejn kien sab zewg kollegi tieghu tal-maintenance u persuna ohra
tahdem bhala operatur fug magna li ma kinitx gieghda tiffunzjona kif suppost.
Wagqt il-hin tal-break |-operaturi tal-maintenance ma baqghux fil-post, izda ma
hallew |-ebda awviz jew indikazzjoni li I-magna inkwistjoni ma setghetx tintuza.
Kien f'dan il-hin li I-attur iddecieda li jipprova jirranga s-settings tal-magna hu,
minhabba li kien ghamel xoghol simili fil-passat, u dan sabiex ma jitlifx zmien
minhabba |i ried ilahhag mad-domanda tal-produzzjoni. Ix-xhud gal li biex
setghu jsiru dawn is-settings fuq il-magna, ix-xoghol kellu jsir bil-mod, u kien
f'dak il-hin li ghal xi raguni id I-attur ingabdet bejn il-magna. Ix-xhud qgal li hu
ghamel investigazzjoni dwar il-kumpannija sabiex jara jekk din kinitx gieghda
taghti tahrig adegwat lill-impjegati taghha, fejn irrizulta li kien hemm nuqqas
ta’ dokumentazzjoni f'dan ir-rigward. Intalbet ukoll dokumentazzjoni dwar I-
evalwazzjoni tar-riskju ghal kull bicca xoghol li trid issir fil-kumpannija, li ma
rrizultax li kien hemm. Qal ukoll li l-attur ma kellu |-ebda obbligu jsewwi I-
magna fil-hin li fih sehh I-incident. Fir-rigward tal-kronologija tal-fatti kif graw,
ix-xhud gal li matul ix-shift ta’ filghodu kien hemm Kevin Xuereb gieghed
jahdem fuqg il-magna wahdu, u f"hin minnhom marru haddiema tal-
maintenance sabiex jaghmlu xoghol fuq il-magna inkwistjoni. Lix-xhud
inghatatlu informazzjoni li I-haddiema tal-maintenance infurmaw lill-attur li |-
magna inkwistjoni kellha problema ta’ settings qabel dawn marru jiehdu I-

break taghhom, u li l-incident inkwistjoni gara waqt li |-haddiema tal-
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maintenance kienu ghadhom fuq break. Ix-xhud gal li wahda mill-affarijiet li
kkonstata kienet li s-socjeta konvenuta ma kinitx taf taghmel distinzjoni bejn
setting u tiswija. Ix-xhud qal ukoll li kien hemm diversi switches u safety
functions li kienu gew bypassed, ghalkemm ma jirrizultalux minn min. Hu gal
ukoll li minkejja li I-magna kellha |-bibien miftuhin, din xorta wahda setghet
tithaddem, ghalkemm din kienet malpractice enormi billi hadd ma jista’ jhalli
I-magna ghaddejja minghajr ebda tip ta’ protezzjoni. Ix-xhud qgal ukoll li lilu
rrizultalu li I-bypassing ma kienx sar mill-attur minhabba li |-control panel
ghandu access ghalih biss il-maintenance personnel. Mitlub jispecifika x’kien li
ghamel l-attur meta ried jissettja I-magna, ix-xhud gal li hu kkonstata li |-attur
kien gatta’ madwar ghoxrin minuta hdejn il-magna flimkien mal-haddiema tal-
maintenance, u li kienu dawn li hallew il-bieba tal-magna miftuha. lzda
minkejja li rrizulta li l-attur innaviga fil-magna minn jeddu, lix-xhud ma
rrizultalux li -kumpannija kienet tat struzzjonijiet ¢ari dwar operatur, bhalma
hu l-attur, sa fejn ghandu jasal fix-xoghol tieghu. Ix-xhud gal li I-attur kien
iddecieda li jaghmel ix-xoghol ta’ setting fuq il-magna hu minn jeddu
minhabba li gieli kien ghamel dak ix-xoghol gabel, kif ukoll minhabba li kien
hemm pressjoni fuq il-produzzjoni li hu ried ilahhag maghha. Ix-xhud enfasizza
li wiehed min-nuqqasijiet tal-kumpannija kien li qatt ma stabbiliet sa fejn
ghandu jasal l-operatur, kif ukoll gatt ma kien hemm dokumentazzjoni dwar it-
tahrig li nghata lil kull impjegat, u dan minkejja |li meta sar l-iskills matrix tal-
kumpannija, kien gie stabbilit li hemm bzonn jinghata tahrig, liema tahrig
baga’ ma nghatax minhabba pressjoni ta’ xoghol tal-kumpannija. Ix-xhud qal li
in vista ta’ dawn in-nuqqasijiet da parti tas-soc¢jeta konvenuta, |-attur gatt ma
messu ghamel setting tal-magni u dan minhabba li hu ma kienx inghata tahrig

appozitu biex jaghmel dan.
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Fl-udjenza tat-13 ta’ Mejju, 2015 xehed Kevin Xuereb?, li kien il-persuna li
kien magenb I-attur filwaqt tal-incident. Dan ix-xhud ikkonferma li kien ilu fil-
kariga ta’ Kugler operator ghal madwar erba’ snin, u li dakinhar tal-incident hu
kien dahal xoghol fis-sitta ta’ filghodu, filwaqt li I-attur kien dahal xoghol qabel
il-hin tal-break, ghall-habta tal-ghaxra neqgsin kwart ta’ filghodu. Ix-xhud qal li
madwar gimaghtejn gabel sehh |-in¢ident, kienet inzammet laggha fejn il-
management tal-fabbrika informa lill-impjegati li kien ser ikun hemm xi tibdil
fix-xoghol, u hu kien informa lill-manager Ralph Cassar li hu gatt ma kien ha
tahrig fuq il-magna specifika li gie assenjat biex jahdem fugha. Ir-risposta ta’
Ralph Cassar kienet li ser ikun hemm min jghallmu, ghalkemm fil-verita ma
ntbaghat hadd biex jaghtih it-tahrig necessarju. Ix-xhud kompla jghid i
dakinhar li sehh Il-inc¢ident, il-magna tat-tip Kugler 2 bdiet tindika li kien hemm

xi problemi teknici bil-cover feeder. Ix-xhud kompla jispjega x’gara:

“Jien training ma kellix jigifieri ma kontx naf, ippruvajt nara x’qed jigri, ghajjatna I-

maintenance u bgajna rutina jigifieri sa gabel il-break konna ghadna ged nippruvaw

nahdmu s-setting tal-maintenance, nieqfu, imbaghad fl-ghaxra neqsin kwart dahal

Charlie. Il-maintenance, Roderick Carabott, beda jfiehmu x’hemm, ahna gatt ma kellna

ghax jiena maintenance u inti operator, kellna xi distinzjoni. Jekk taf taghmel is-

settings, taghmilhom. Training, overall, hadd ma kellu jigifieri b’li taf imbaghad jiena u

Kevin hrigna break, Roderick hareg ftit warajna u halla kollox handover ma’ Charlie.”
Ix-xhud kompla kif hekk kif hu dahal mill-break u mar mal-parti tal-magna li
kien gieghed jahdem fugha hu, gara l-incident u sema’ lill-attur jghajjat,
ghalkemm dak il-hin ma kienx gieghed ihares lejn |-attur u ma jafx ezattament
[-affarijiet kif graw. Ix-xhud gal li xhin hu induna li I-attur kellu idu magbuda fil-
magna, hu pprova jmexxi I-magna manwalment biex id |-attur tigi rrilaxxjata,

izda ma rnexxilux jaghmel dan. Wara l-in¢ident irrizulta li kieku rnexxielu

jwaqgaf il-magna kif ipprova jaghmel, kien jaghmel aktar hsara milli gid

2 A fol. 113 et seq tal-process.
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minhabba li ma kellux it-tahrig necessarju biex jahdem fug magni ta’ dak it-tip.
Ix-xhud qal li minkejja li sehh dan I|-in¢ident, hu baga’ gatt ma ha t-tahrig
necessarju fug magni ta’ dak it-tip. Ix-xhud qal li -haddiema tal-maintenance
kienu taw struzzjonijiet lill-attur dwar il-process ta’ manutenzjoni fejn kien
wasal, bil-hsieb |i dan ikun jista’ jkompli ix-xoghlijiet mehtiega hu, u dan
minhabba li I-prassi tax-xoghol kienet |li ma ssirx distinzjoni bejn min hu
operatur u min jahdem fis-sezzjoni tal-manutenzjoni. Ix-xhud gal li I-haddiema
tal-maintenance hallew anki I-ghodda vicin il-magna inkwistjoni bl-istennija li

jkun l-attur li jkompli jimmanuvra.

Fl-udjenza tas-16 ta’ Ottubru, 2015 xehed Andrew Mizzi®, li fiz-zmien tal-
in¢ident kien jokkupa I-kariga ta’ Segretarju tat-Tagsima Teknologija u
Elettronika tal-General Workers Union, li gal li huwa kien involva ruhu fil-kaz
minhabba li |-attur kien ittella’ quddiem il-bord tad-dixxiplina li gie mwaqqgaf
mis-soc¢jeta konvenuta. Ix-xhud qal li f'dan il-kaz kien hemm zewg haddiema li
ttellghu quddiem il-bord tad-dixxiplina, u li wiehed kien inghata twissija
filwaqt li I-attur kien inghata tort ghall-inc¢ident li sehh minhabba li kien naqas
li jimxi mal-proceduri tal-kumpannija dwar sahha u sigurta. Ix-xhud qgal li hu
kien mar fuq il-post tal-inc¢ident assistit mill-management tal-kumpannija.
Mistogsi in kontroezami, ix-xhud qal li wahda mill-problemi li ngalghet waqt
is-smigh quddiem il-bord tad-dixxiplina kienet li kien hemm xi security
features tal-magna li kien gieghed jahdem fugha I-attur li gew bypassed u li |-
attur kien messu indika li kien gara hekk, ghalkemm qal ukoll |li huwa ma

gabilx ma’ din il-konkluzjoni tal-bord.

= A fol. 130 tal-process.
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“Jekk niftakar tajjeb il-kumpannija harget b’dik it-tezi li hu (l-attur) kien jaf
bihom u ma rrappurtahomx, pero ahna bgajna noggezzjonaw ghall-fatt li isma’
jekk kien jaf bihom hu, kien jaf bihom il-maintenance, kien jaf bihom is-
supervisor, kien jaf bihom il-manager. Ghaliex ghandu jifflaggjahom il-haddiem
meta I-manager m’ghamilx hekk?”

Ix-xhud qgal li minkejja li hi prattika tax-xoghol |i operatur jassigura ruhu li
magna tkun gieghda tiffunzjona tajjeb, xoghol ta’ manutenzjoni ghandhom
jaghmluh haddiema tal-maintenance. Qal ukoll li f'postijiet tax-xoghol ohra
hemm differenza kbira bejn operatur u haddiem tal-manutenzjoni. Ghall-
mistoqsija tal-Qorti dwar jekk kienx gie stabbilit min kien li ghamel il-
bypassing, ix-xhud qal li dik I-informazzjoni qatt ma harget, u li dik hija xi haga

inkwetanti.

Fl-udjenza tal-11 ta’ Jannar, 2016, il-Qorti hatret bhala espert mediku lill-
consultant trauma and orthopaedic surgeon Mr. Joseph Borg sabiex jirrelata
dwar il-konsegwenzi tal-incident fuq I-istat ta’ sahha tal-attur u jekk
konsegwenza tal-istess incident dan garrabx xi debilita permanenti u f'liema

grad.

Fl-istess udjenza xehdet Vicky Camilleri®*, senior occupational therapist fl-
Isptar Mater Dei, li kienet saret taf lill-attur meta dan iddahhal I-Isptar bhala
pazjent wara l-in¢ident li kellu. Hi qalet li I-attur kellu bzonn terapija sabiex jigi
assigurat li kemm jista’ jkun dan igib lura I-funzjoni u s-sahha u I-movimenti ta’
jdejh lura. Ix-xhud qalet |i r-rapport redatt minnha u esebit f'dawn il-
proceduri®®, inkiteb minnha wara li I-attur kien spi¢ca s-sessjonijiet ta’ terapija,

meta gie stabbilit li ftit kien hemm li seta’ jsir aktar sabiex I-istat ta’ sahhtu

2 A fol. 149 tal-process.
% Afol. 131 sa 133 tal-process.
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jkompli gej ‘il guddiem. Ix-xhud qalet li f'dan il-kaz I-id affettwata mill-incident
kienet |-id dominanti, u minkejja t-terapija rrizulta li din ma kinitx f’sahhitha

dags Il-id l-ohra.

Fl-istess udjenza wkoll xehed Osward Armani’®, health and safety advisor
mas-socjeta konvenuta, li xehed li dakinhar tal-in¢ident inkwistjoni hu kien
ircieva telefonata minghand is-security controller li infurmah li kien hemm
incident fug wahda mill-magni. Hu gal li saskemm wasal fuq il-post tal-incident,
kien hemm haddiema kkwalifikati fl-ghoti tal-ewwel ghajnuna li lahqu
rrilaxxaw id l-attur mill-magna. Ix-xhud specifika |i |-persuni kkwalifikati fl-
ghoti tal-ewwel ghajnuna huma haddiema tal-kumpannija stess, li nghataw
tahrig apposta minn organizzazzjoni li taghti t-tahrig fl-ewwel ghajnuna, u
huma nies iccertifikati biex jaghmlu dan. Ix-xhud qal li hu investiga I-mod kif
sehh l-incident, u pproduca rapport ghall-management sabiex jigi stabbilit
x'seta’ kien li wassal ghall-incident, u gal li mill-ewwel irrizulta li kien hemm
guard li joffri access ghall-magna li kien gie bypassed, bir-rizultat li minkejja li
nfethet il-bieba, il-magna bagghet ghaddejja. Hu qal li I-magna inkwistjoni
kienet giet iccekkjata fil-bidu tal-gimgha tax-xoghol u ma kienx gie rregistrat li
din kellha xi problemi, ghalkemm jidher li I-magna intuzat minn ghadd ta’
persuni qgabel sehh I-incident li kellu l-attur. Ix-xhud qal ukoll li mill-
investigazzjoni interna li saret, gie stabbilit li kieku ma sarx il-bypassing, I-

incident ma kienx isehh. Fi kliem ix-xhud:

“Li kieku I-guard ma kienx ibbajpassjat, x'hin infethet il-bieba, il-magna kienet
tiegaf u ma kien iwegga’ hadd.”

2 A fol. 155 tal-process.
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Ix-xhud gal ukoll li baga’ gatt ma gie stabbilit min kien li ghamel il-bypassing u
li recordings tas-CCTV fil-granet ta’ gabel I-in¢ident m’hemmx minhabba
problemi teknici fis-server. Ix-xhud qal li ghall-kumpannija mhux aécettabbli li
jkun hemm magni li jigu bypassed, u li meta jsiru I-verifiki fug il-magni nhar ta’
Tnejn fil-ghodu, hu gatt ma sab magni li kienu bypassed b’dan il-mod.
Mistogsi x’tip ta’ tahrig jinghata lill-impjegati mill-kumpannija, ix-xhud qgal li fl-
ewwel gurnata tal-impjieg taghhom, il-haddiema jigu milqugha b’health and
safety induction, fejn jigu spjegati lilhom il-pro¢eduri u l-istandards, u x’tip ta’
problemi jistghu jiltagghu maghhom fuq il-post tax-xoghol. Qal ukoll |i ftit
zmien gabel sehh I-incident inkwistjoni, I-attur kien attenda programm li fih |-
impjegati gew imharrga sabiex jekk jifthu bieba ta’ magna, u I-magna tibga’

tahdem, jghollu jdejhom u jindikaw li hemm problema sabiex tigi rrangata.

Bhala regola generali, ix-xhud qal li meta tinfetah bieba ta’ magna, il-magna
tiegaf wahedha, u li jekk ma jigrix hekk, |I-impjegat ghandu jitkellem. Ix-xhud
gal ukoll li mill-investigazzjoni interna li saret, irrizulta li Kevin Xuereb ukoll
kien gieghed jahdem fuq il-magna bis-safety features bypassed, u li ghalhekk

kien difficli li jigi determinat min kien li ghamel il-bypassing.

L-istess xhud kompla jixhed fl-udjenza tal-1 ta’ April, 2016/, fejn ikkonferma li
I-persuna li ghenet lill-attur jehles idu mill-magna kien Bernard Jaccarini. Ix-
xhud qgal li I-magni wzati mis-soc¢jeta konvenuta fihom bizzejjed safety features
sabiex jigi assigurat li eventwalita bhal dik li grat, li id impjegat tingabad
f'magna, ma sehhx. Ix-xhud gal ukoll li kienu I-impjegati tas-sezzjoni tal-
manutenzjoni li kellhom I-gharfien necessarju kif ghandhom iwaqqgfu I-magna

sabiex id |-attur tigi mehlusa. Ix-xhud esebixxa ghadd ta’ dokumenti, fosthom

z A fol. 189 tal-process.
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dokument li jindika li gie vverifikat li I-magna tat-tip Kugler 2 kienet giet
iccekkjata u li s-safety features kienu geghdin jahdmu fil-gimgha li bdiet fit-30
ta’ Jannar, 2013, fil-gimgha li bdiet fl-4 ta’ Frar, 2013, fil-gimgha li bdiet fl-10
ta’ Frar, 2013, il-gimgha li fiha sehh Il-in¢ident, u fil-gimgha |i bdiet fit-18 ta’
Frar, 2013.?® Ix-xhud esebixxa wkoll kopja ta’ registru li nzamm fir-rigward ta’
haddiema i attendew tahrig specifiku®®, fejn jirrizulta li l-attur kien wiehed
mill-persuni li attenda ghal dan it-tahrig. Ix-xhud esebixxa wkoll ir-rapport bil-

konkluzjonijiet tal-bord tad-dixxiplina.*

Fl-udjenza tal-20 ta’ April, 2016 xehed il-konsulent fl-ortopedija u t-
trawmatologija Mr. Jason Zammit>}, li gal li hu kien invista lill-attur wara |-
inc¢ident li kellu, u kien stabbilixxa li d-dizabilita permanenti sofferta mill-attur

kienet fil-grad ta’ 8%.

Fl-udjenza tal-1 ta’ Gunju, 2016 rega’ xehed Osward Armani’, li pprezenta
kopja tal-logs tal-gimgha ta’ gabel sehh l-incident, bejn is-6 u I-14 ta’ Frar,
2013. Ix-xhud intalab jispjega x’kienet ir-raguni li ghaliha gew imsejha |-
haddiema tat-tagsima tal-manutenzjoni jekk sa meta saru I-verifiki fuq il-
magna t-Tnejn filghodu, din kienet gieghda tahdem. Ix-xhud gal li fit-13 ta’
Frar, 2013, gurnata qabel sehh l-incident, il-haddiema tal-maintenance kienu
gew imsejha biex jissettjaw il-feeder minhabba li dan beda jiggammja. Ix-xhud
gal ukoll li l-attur kien gie ccertifikat |i kapaci jittrenja lil haddiehor fuq il-
magna li fugha sehh l-inc¢ident, u li I-attur kien sahansitra ffirma d-dokument i

jistabbilixxi li hu kapaci jaghti dan it-tahrig. Ix-xhud qal li konsegwenza ta’ dan

8 Dokumenti a fol. 199 sa 202 tal-process.

» A fol. 204 u 205 tal-process.

30 A fol. 206-214 tal-process. Kopja tal-istess rapport kienet diga’ giet esebita mill-attur flimkien mar-rikors promutur
imressag minnu.

L A fol. 216 tal-process.

2 A fol. 226 tal-process
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I-incident, ittiehdu passi dixxiplinarji wkoll kontra |-haddiema tat-tagsima tal-
manutenzjoni li dakinhar kienu hadmu fuq il-magna.* Qal ukoll li tnedew
ghadd ta’ mizuri sabiex jigi assigurat li incidenti simili ghal dak li kien involut
fih l-attur, ma jergghux isehhu.>* Mistogsi in kontroezami, Osward Armani gal
li minkejja li meta gie mgharraf bl-in¢ident hu mar fuq il-post mill-ewwel, hu
kien iltaga’ mal-attur hiereg ’il barra, wara li gie rrilaxxjat minn mal-magna.
Qal ukoll li mill-ewwel konstatazzjonijiet li ghamel, lilu rrizultalu li xi hadd kien
gab il-magna ma tiffunzjonax kif suppost, billi rrenda s-safety feature inutli.
Qal li din kienet ir-raguni li ghaliha |-haddiema tal-maintenance tressqu
quddiem il-bord tad-dixxiplina minhabba li kienu geghdin jahdmu bis-safety
features inabilitati. Qal ukoll li mill-footage tas-CCTV li kien disponibbli,
irrizulta li l-attur fetah u ghalaq il-feeder tal-magna diversi drabi, u din
bagghet tahdem, u qgal li mit-tahrig li nghata suppost li kien jaf li kellu jinforma
lil ta’ fuqu li xi haga ma kinitx gieghda tiffunzjona kif suppost. Ix-xhud gal i
mhux permissibbli ghall-kumpannija li xi hadd jipprova jirranga s-settings ta’

magna wagt li din tkun gieghda tahdem.

Fl-udjenza tal-4 ta’ Ottubru, 2016 xehed Mr. Frederick Zammit Maempel®, i
kien intalab jezamina lill-attur fuqg inkarigu ta’ Gasan Mamo Insurance. Ix-xhud
specifika li l-attur kien kiser I-ghadma tal-polz, u li kellu jsirlu intervent
kirurgiku minhabba hsara li saret fuq in-nervituri tal-id. Ix-xhud gal li I-attur
ma gabx lura I-moviment kollu li kellu fil-polz, u meta sarlu I-ezami mediku

sabiex jigi stabbilit jekk kienx irkupra I-funzjoni tal-id kollha, kien gie stabbilit li

** Dokument esebit a fol. 254

** Fi kliem ix-xhud, “[W]iehed minnhom kien il-competence assessment fejn iggenerajna dokument fejn ged nevalwaw il-
kompetenza tan-nies, nevalwaw x’hemm bzonn aktar training u naghmluh. Fl-istess hin ikkomunikajna I-work instructions
kollha u r-risk assessments kollha halli kulhadd ikun gie mgharraf xX'inhuma r-responsabbilitajiet, kif irid jahdem ... Barra
minn hekk konna gbadna I-guards kollha li setghu jingalghu bhal ma wassal ghal dan Il-incidentu ghamilnielhom sticker
evidenti fugha li jekk xi hadd inehhiha, ahna nkunu nafu. Sahhahna dagsxejn is-sistema tal-maintenance fejn meta
jibbajpassjaw guard, ikollhom sistema formali.”

» A fol. 272 tal-process.
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idu tinzel sa hmistax-il grad inqas min-normal, u fir-rigward ta’ dik imsejha
radial deviation kellu hames gradi ingas min-normal. Fid-dawl ta’ dan, ix-xhud

kien ikkonkluda li I-attur kellu debilita permanenti ta’ 3%.

Fl-udjenza tal-4 ta’ Ottubru, 2016, rega’ xehed Osward Armani*®, din id-darba
prodott mis-socjeta konvenuta, li specifika li proceduri dixxiplinarji mis-socjeta
konvenuta ttiehdu kontra Kevin Xuereb, Kevin Heron, Roderick Carabott u
kontra Carmel Grima, u dan minhabba li |-ebda wiehed minn dawn |-erba’
impjegati ma gibed l-attenzjoni li kien hemm guard mhux jahdem, u minflok
bagghu jhaddmu |-magna li sehh |-incident fugha. Hu kompla li dakinhar tal-
inc¢ident l-attur kien dahal xoghol erba’ sighat gabel il-hin tax-xoghol normali
tieghu sabiex jassisti lil Kevin Xuereb li kien ghadu gieghed jitharreg fuq il-
Kugler 2. Ix-xhud qal li in vista tal-fatt li |-attur kien gie ccertifikat |i jista’
jharreg persuni fuq il-magna inkwistjoni, u li fil-hin tal-incident kien hu stess li
ma kienx gieghed josserva |-prattici stabbiliti tax-xoghol sabiex jigi evitat li
jkun hemm inc¢identi, waqt li kien hemm persuna gieghda titharreg mieghu,
wassal biex jittiehdu passi dixxiplinarji fil-konfront tal-attur. Waqt din I-
udjenza x-xhud wera wkoll il-filmat li gie rkuprat mis-sistema tas-CCTV®’, u
beda jikkummenta dwar dak muri fil-filmat. FFmument minnhom hu ddeskriva
kif fil-filmat jidher li hemm il-guard miftuh, u li minkejja dan, il-magna kienet
ghaddejja tahdem normali. Ix-xhud kompla li dawn huma kollha sinjali li
jindikaw lill-operatur li I-magna mhix tahdem kif suppost, u li hemm problema.
Hu kompla jispjega kif f'hin minnhom wara li sehh l-in¢ident, xi hadd attiva I-
emergency stop tal-magna, xi haga li aggravat is-sitwazzjoni, minhabba li kieku

ma nghafasx |-emergency stop, il-magna kienet tirrilaxxa id l-attur wahedha.

3 A fol. 281 tal-process.
7 A fol. 293 u 301 tal-process.
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Kienu I-haddiema tal-manutenzjoni li ghamlu dak li kien mehtieg biex id |-attur
setghet tigi rilaxxjata mill-magna. Mill-filmat jirrizulta wkoll li fil-hin tal-
inc¢ident kien hemm numru ta’ haddiema fuq il-floor tal-fabbrika, ghalkemm
jidher li hadd ma gibed I-attenzjoni ta’ hadd li r-regoli tas-sigurta ma kinux

geghdin jigu osservati fl-interezza taghhom.

Fl-udjenza tal-4 ta’ Novembru, 2016 xehed l-attur®, li gal li dakinhar tal-
incident hu kien dahal kmieni ghax-xoghol sabiex jassisti lil xi hadd fuq il-
magna Kugler 2 line 1 |li sehh I-inc¢ident fugha. Xhin dahal xoghol |-attur, kien
hemm il-haddiema mit-tagsima tal-manutenzjoni geghdin jahdmu fuq il-
magna. L-attur gal li I-procedura stabbilita kienet li I-haddiema tat-tagsima tal-
manutenzjoni jaghtu handover lill-operatur, u li f'dik il-gurnata partikolari, hu
ma kienx inghata handover ta’ kollox, tant li I-haddiema tal-maintenance ma
kinux galulu li kien sar xi bypassing. Huwa qal li I-bypassing huwa xi haga
normali li ssir mill-haddiema tal-manutenzjoni. L-attur gal li hu ma kienx jaf li I-
magna inkwistjoni kienet bypassed. Qal ukoll li I-proceduri wara l-incident
tieghu nbidlu tant li hemm kontroll fuq il-bypassing, li kellu jsir b’cavetta
apposta, bdew jitwahhlu tabelli sabiex jindikaw li magna tkun qgieghda taht
manutenzjoni, u beda jsir sakkir bil-lock u fuqu jitwahhal katnazz sabiex hadd
ma jkun jista’ jiftah jew jixghel il-magna li tkun gieghda ssir manutenzjoni
fugha. L-attur gal ukoll li ma nghatax tahrig fuq il-post tax-xoghol, u li I-uniku
‘tahrig’ li nghata kien jikkonsisti f'li josserva zewg impjegati ohrajn li huma
wkoll kienu ghadhom kif bdew jahdmu. B’riferiment ghad-dokumenti esebiti
mix-xhud Osward Armani li jindikaw li I-attur kien ha xi tahrig, ix-xhud qal li t-
tahrig kien wiehed generali, u mhux tahrig dwar kif ghandek thaddem magni

partikolari. L-attur gal li wara l-in¢ident tieghu kienu nbidlu xi proceduri fil-

38 A fol. 302 tal-process.
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kumpannija, specjalment fir-rigward tax-xoghol li ghandu jsir minn min hu
operatur, u x-xoghol li ghandu jsir minn min hu inkarigat mill-manutenzjoni.
Qal li hu gie infurmat li kien ser jinghata tahrig fuq il-magna sena u nofs wara
I-incident li kellu, u li minn dakinhar tal-incident huwa qgatt ma ntalab jahdem
aktar fuq il-magna tat-tip Kugler 2. L-attur gal ukoll li ghalkemm mhux ta’
spiss, gieli kien hemm xi incidenti fil-fabbrika |i topera s-soc¢jeta konvenuta,

ghalkemm dawn ma kinux tal-istess gravita bhall-incident li kellu hu.

Fl-udjenza tal-5 ta’ Dicembru, 2016 xehed Martin Borg®, li jahdem mas-
socjeta konvenuta bhala front line manager fuq l-inginerija, li in suécint spjega
li xoghlu jinvolvi |-evalwazzjoni tal-magni sabiex jassigura li dawn ikunu tajbin
sabiex jintuzaw ghall-produzzjoni. Hu gal li dakinhar tal-incident mertu ta’ din
il-kawza hu kien xoghol, u waqt li kien gieghed jaghmel xi xoghol fl-uffi¢¢ju,
sema’ lill-attur jghajjat minhabba li kienet wehlitlu jdejh fil-magna. Qal li hu
hareg biex jassistih mill-ewwel. Qal li dak il-hin ingabru hafna nies madwar il-
magna u nqgala’ paniku shih, u kien hemm min beda jixghel u jitfi I-magna
sabiex id l-attur tigi mehlusa, tant li x-xhud qal li hu stess ma jafx kif I-attur gie
mehlus minn mal-magna. Ix-xhud gal li sabiex jigu evitati episodji simili, u in
vista tal-fatt li jista’ jkun li l-incident mertu ta’ din il-kawza sehh minhabba xi
nuqqgas tas-socjeta konvenuta, kienet ittellghet technical competence record
sheet, bir-risk assessments li kull haddiem iffirma ghalihom. Qal ukoll li I-attur
kien indika li fir-rigward tal-Kugler 2, hu kien “fully competent”, u “can train
others”, u fuqg product inspection “he can perform solo”. Ix-xhud spjega li gabel
sehh l-in¢ident il-kumpannija diga kienet thaddem numru ta’ mizuri fir-
rigward ta’ sahha u s-sigurta, fosthom safety checks, check list, machine safety

exercises, li jsiru minn uffi¢jali tas-sahha u s-sigurta. Ix-xhud qal ukoll i

3 A fol. 313 tal-process.
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ricentement u minkejja li I-proceduri marbuta mas-sahha u s-sigurta gew
imsahha wara l|-incident tal-attur, kien hemm incident iehor zghir, u dan
minkejja li s-socjeta konvenuta tiehu I-kwistjonijiet marbuta mas-sahha u s-
sigurta b’serjeta, tant li anki jekk ikun hemm xoghol ta’ natura urgenti, f'kaz li

jingala’ dubju dwar jekk magna hix sigura, din titwaqqgaf.

Permezz ta’ nota esebita fl-atti ta’ din il-kawza, u li ggib id-data tas-6 ta’ Frar,
2017, l-attur ipprezenta erba’ dokumenti, fosthom training programme®
mahrug mis-socjeta konvenuta fl-2013, dwar tahrig li sal-2017 kien ghadu ma
nghatax lill-haddiema, fosthom lill-attur. Dokument iehor esebit hu intitolat
Work Instruction Document Health and Safety Procedures on Kugler 2*!
mahrug mis-socjeta konvenuta u li jgib id-data tal-1 ta’ Novembru, 2013, wara
li sehh I-incident inkwistjoni. Zewg dokumenti ohra li gew esebiti mis-so¢jeta
konvenuta huma intitolati Work Instruction Document Kugler 2 Make Ready
Procedure® i nghata lill-attur fl-ahhar xhur, u Work Instruction Document

Kugler 2 General Machine Operations®, li wkoll inghata lill-attur fl-ahhar xhur.

Fl-udjenza tas-6 ta’ Frar, 2017 l-attur Carmel Grima** xehed b’riferiment ghall-
filmat esebit minn Osward Armani, fejn fil-hin li jaqra 8.24.57 jidher li kien
hemm magna b’operatur gieghed ihaddimha, u fejn jidher ¢ar li kellha I-bieba
miftuha u li minkejja dan il-magna kienet gieghda tahdem, li jfisser li I-magna
giet bypassed, indikazzjoni li din kienet okkorrenza li kienet issehh ta’ spiss.
Din il-magna kienet il-Kugler 1, u l-attur qal li mill-filmat jidher ¢ar li kienet

prassi normali fil-kumpannija li jkun hemm magni li jigu bypassed, b’bibien

40 A fol. 337 tal-process.
41 A fol. 351 tal-process.
a A fol. 355 tal-process.
s A fol. 360 tal-process.
4 A fol. 365 tal-process.
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miftuhin u I-magni jibgghu ghaddejjin jahdmu. Mill-filmat jidher ukoll li fil-hin
immarkat 9.58 hemm haddiem tal-maintenance qieghed jaghti handover lill-
operatur, |-attur, u skont I-attur kienet xi haga normalissima li I-haddiema tal-
maintenance jaghtu handover lill-operaturi. Fis-sitt parti tal-filmat, fil-hin
10.59, fil-mumenti wara li sehh I-incident, jidher |i fuq il-floor kien hemm
paniku kbir, bil-head of maintenance ma jafx x’se jagbad jaghmel, tefa’ I-
iswitch board, rega’ xeghelha, u prattikament hadd ma kien jaf x’ser jagbad
jaghmel. L-attur gal ukoll li I-magna kellha funzjoni li kemm tinghafas buttuna
u I-magna tirrilaxxja wahedha l-oggett maqbud, u li la I-manager Martin Borg

u lanqas il-head of maintenance ma kienu jafu biha.

ll-kontroezami tal-attur sar fl-udjenza tas-27 ta’ Marzu, 2017, fejn kkonferma
li hu kien jahdem f’'fabbrika ohra gabel beda jahdem mas-socjeta konvenuta.
Hu qgal li meta beda jahdem mas-socjeta konvenuta nghata tahrig fug magna li
tippakkja I-flus, u sussegwentement intbaghat jahdem f'tagsima ohra tal-
fabbrika li kienet tistampa |-passaporti. L-attur gal li fl-ewwel gurnata tieghu
fug ix-xoghol hu kien iddawwar mal-fabbrika, filwaqt li fit-tieni gurnata, hu
kien inghata informazzjoni dwar it-tip ta’ xoghol isir fil-fabbrika. Mat-tielet
gurnata hu ntbaghat jahdem fuq il-magni wahdu. L-attur specifika li dakinhar
tal-incident hu kien qieghed jahdem fuq il-Kugler 2 bhala operatur. L-attur
spjega x’inhu |-process fuq il-linja tal-produzzjoni tal-magna inkwistjoni, u gal
li I-problema li kellha din il-magna kienet |li meta partijiet minnha bdew jinzlu
biex jagbdu |-covers, dawn ma kinux geghdin jingabdu. Hu qal li s-settings ma
jistghux jitrangaw bil-magna mitfija, u li biex jitrangaw is-settings, il-magna

trid tkun mixghula bilfors. L-attur gal ukoll li wara I-in¢ident tieghu, il-

s A fol. 395 tal-process.
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kumpannija tat struzzjonijiet biex ma jsirx bdil ta’ settings fug magni mixghula.
L-attur kompla jghid li I-magna inkwistjoni kienet ilha xi erbat ijiem taghti I-
problemi u li -haddiema mit-tagsima tal-manutenzjoni ma setghux isibu tarf
tal-problema. L-attur gal ukoll li dakinhar tal-in¢ident kien jaf li s-safety guards
tal-magna kienu bypassed. |l-kontroezami tal-attur kompla fl-udjenza tat-3 ta’
Mejju, 2017%°, meta gie muri t-technical competence record sheet li ssemmiet
minn Osward Armani fix-xhieda tieghu. Ix-xhud gal |li mhux cert kienx hu li
ffirma li hu kompetenti fil-hiliet kollha indikati f'dak ir-rapport, u qal li dawk il-
kompetenzi huma rizultat ta’ dak li jahsbu I-management tal-kumpannija |i |-
impjegati taghhom huma kapaci jaghmlu, u mhux rizultat dirett ta’ dak li I-
haddiema jafu jaghmlu. L-avukat difensur tas-socjeta konvenuta semma’
ghadd ta’ hiliet li I-attur iffirma li ghandu, u I-attur wiegeb li dak ix-xoghol ma
jistax jaghmlu aktar minhabba li m’ghandux tahrig ghalih. L-attur specifika li
meta dahal lura x-xoghol wara l-in¢ident hu kien intalab idur il-magni mal-
management, sabiex jigi stabbilit hemmx xi problemi tekniéi li jistghu jigu
indirizzati. L-attur gal |i in segwitu ghall-proceduri dixxiplinarji li ttiehdu
kontrih, hu kien appella, izda meta kien gie infurmat li ma kienx ser jitke¢ca

mill-impjieg, kien ¢eda |-appell.

Fl-udjenza tas-27 ta’ Settembru, 2017 xehed Ferdinando Sigona®’, impjegat
tas-socjeta konvenuta, li kkonferma li kien wiehed mill-persuni li Itaga’ mal-
attur go bar gewwa Haz-Zebbug. Ix-xhud qal li dakinhar tal-inc¢ident
inkwistjoni hu kien imsiefer, izda kien ra |-footage tal-incident mar-ritorn
tieghu f’"Malta. Ix-xhud qal li l-iskop tal-laggha li saret mal-attur kien sabiex I-

attur jigi mheggeg jghid il-verita ghaliex inkella I-affarijiet seta’ jaghmilhom

e A fol. 406 tal-process.
“ A fol. 429 tal-process.
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aghar ghalih innifsu. Ix-xhud specifika li hu kien gie avvi¢inat minn certu Mark
Jordan, head of site dak iz-zmien tal-incident, |i kien informa lix-xhud li jkun
ahjar jekk issir laggha mal-attur sabiex I-affarijiet ma jigux kontrih. Dan
minhabba li [-ewwel stqgarrija li ta l-attur ma kinitx tikkonforma ma’ dak muri
fil-filmati elevati mill-post tal-incident. Ix-xhud c¢ahad li I-iskop tal-laggha li
saret mal-attur kien sabiex dan ma jghidx il-verita tal-fatti kif graw. Ix-xhud
cahad ukoll li s-Sur Jordan kien infurma lix-xhud li |-attur kien informa lis-
socjeta konvenuta li apparti I-kawza civili, kien ser ifittex lill-management

kriminalment ukoll.

Fl-istess udjenza xehdet Mariella Marienkovic®, li galet li hi I-kap tat-tagsima
tar-rizorsi umani fis-socjeta konvenuta, ghalkemm dakinhar li sehh I-incident
hi kienet ghadha ma gietx impjegata mal-kumpannija. Ix-xhud galet |li minn
tfittxija fir-records tal-kumpannija, irrizultalha minn memo datat 7 ta’ April,
2013 [j I-attur kien inghata twissija u ntalab jiehu rwol attiv fil-gasam tas-

sahha u s-sigurta fil-fabbrika tas-socjeta konvenuta.

Fl-udjenza tas-27 ta’ Settembru, 2017 rega’ ttella’ jixhed Osward Armani’, li

ntalab jispjega d-dettalji fid-dokument intitolat technical competence record
sheet, u spjega li dan id-dokument juri I-magni u |-processi kollha li hemm fil-
fabbrika tal-passaporti u kull magna u proc¢ess maqsuma fi stadji, u l-ezercizzju
li kien sar kien li s-supervisor tal-haddiema evalwa |-kompetenza ta’ kull
individwu f’kull kaz. Il-haddiema gew ikklassifikati skont jekk humiex kapaci
jahdmu wahedhom, jekk humiex kapaci jghallmu lil haddiehor. Gew assenjati

ratings fuq kull magna u fuq kull process, u wara saret diskussjoni sabiex jigi

8 A fol. 440 tal-process.
* Afol. 444 tal-process.
0 A fol. 447 tal-process.
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stabbilit x’jahseb is-supervisor fuq il-kompetenzi ta’ kull impjegat. Ix-xhud qal
li d-dokument gie ffirmat minnu, minn Martin Borg u minn Rianne Falzon, kif
ukoll mill-impjegat ikkoncernat. Ix-xhud qal li kien hu li pproduca r-rapport in
segwitu ghall-investigazzjoni |i saret minnu, fejn kien hemm ir-
rakkomandazzjonijiet tieghu dwar x’passi dixxiplinarji li ghandhom jittiehdu fil-
konfront tal-attur u dwar l-introduzzjoni ta’ mizuri godda fil-kumpannija. Ix-
xhud gal ukoll li hu ra biss I-ewwel verzjoni tal-istqgarrija moghtija mill-attur, u
li t-tieni verzjoni li dan ghamel ma kinitx ittiehdet inkonsiderazzjoni fir-rapport
imhejji minnu. Ix-xhud qgal ukoll li wara li hu ra I-istqarrija originali li kien ta |-
attur, kien ra |-filmati tas-CCTV, u deherlu li dak muri fil-filmati ma kienx
jikkombacéja mal-verzjoni moghtija mill-attur ta’ kif graw |-affarijiet. Fost id-
divergenzi li nnota x-xhud kien hemm il-fatt li I-attur dejjem qal li ma jiftakarx
jekk il-magna kinitx baqghet tahdem jew le, izda mill-filmati tas-CCTV jidher
car li I-bieba tal-magna nfethet kemme-il darba, u I-magna baqghet ghaddejja.
Ghad-domandi tal-avukat difensur tal-attur, ix-xhud wiegeb li hu hass il-htiega
wara li sehh I-incident inkwistjoni, li jpoggi bilgieghda mal-haddiema u
jispjegalhom ir-riskji li jkunu qeghdin jaffaccjaw meta ma josservawx il-

proceduri tas-sahha u s-sigurta.

Permezz ta’ nota li ggib id-data tas-16 ta’ Ottubru, 2017, is-socjeta konvenuta
esebiet kopja ta’ erba’ twissijiet li kienu nghataw lill-attur b’rabta ta’
nugqasijiet fuq il-post tax-xoghol tieghu.”' Fl-udjenza tas-17 ta’ Novembru,
2017 intalbet tixhed Mariella Marienkovic> rigward dawn it-twissijiet, li galet
li d-dokument bid-data tal-5 ta’ Frar, 2013 ma kienx jikkoncerna passi

dixxiplinarji li ttiehdu fil-konfront tal-attur b’rabta ma’ ksur ta’ proceduri tas-

>t Kopji esebiti a fol. 460 sa 465 tal-process.
32 A fol. 468 tal-process.

Pagna 33 minn 46

Qrati tal-Gustizzja



Rikors Mahluf Nru 1041/2014 LM

sahha u s-sigurta. Inoltre x-xhud ikkonfermat li I-ebda wahda mit-twissijiet li
nghata |-attur ma kienu marbuta ma’ xi nugqasijiet fir-rigward tas-sahha u s-

sigurta u li dawn it-twissijiet inhargu minhabba li kien hemm ‘lack of attention

da parti tal-attur rigward proceduri interni tas-socjeta konvenuta.

L-istess xhud giet riprodotta fl-udjenza tal-11 ta’ Dicembru, 2017 sabiex isirilha
kontroezami mill-attur’®, u din ipprezentat kopja ta’ appell li I-attur kien
intavola wara I-passi dixxiplinarji li ttiehdu fil-konfront tieghu b’rabta mal-
incident mertu tal-kawza odjerna. Mid-dokumenti esebiti jirrizulta li dan I-

appell gie rtirat permezz ta’ ittra mibghuta mill-attur fl-14 ta’ Mejju, 2014.

L-espert mediku mahtur mill-Qorti, Mr. Joseph Borg, ipprezenta r-relazzjoni
tieghu permezz ta’ nota li ggib id-data tal-14 ta’ Dicembru, 2017°* fejn
ikkonstata li hu kien ezamina lill-attur fl-1 ta’ Marzu, 2017. Wagqt I-vista li kellu
mal-attur, |-espert mediku Mr Borg iddeskriva I-kundizzjoni prezenti tal-attur

bhala:

“On examination he has no pain or tenderness but there is, he says, altered
sensation in the whole hand but predominantly on the radial aspect of the
hand. He finds it difficult to make a fist. There is a well healed median nerve
release scar. There is marked loss of grip of around 50% compared to the
normal.”

lI-konkluzjoni tal-espert mediku mahtur mill-Qorti Mr. Joseph Borg kienet:

“This man had a severe injury at work with a bony and soft tissue injury to his
wrist. He had compressive damage to all the structures around the wrist with
the worse dffected being the median nerve which needed surgery at a later

53 A fol. 473 tal-process.
> A fol. 484 et seq. tal-process.
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date. His current disabilities are, on the balance of probabilities, permanent and

directly resultant from the injury in question. | would grade his disability at 7%.”
Is-so¢jeta konvenuta, permezz ta’ nota li ggib id-data tal-5 ta’ Jannar, 2018
ipprezentat kopja tal-Collective Agreement milhuqg bejn il-General Workers
Union u s-so¢jeta konvenuta ghall-perijodu minn April 2013 sa Marzu 2016.%
[I-Qorti nnutat |i f'dan il-Ftehim Kollettiv hemm provvediment ghal x'ghandu

jigri f'kaz li persuna twegga’ waqt il-hin tax-xoghol.

lI-Qorti zammet access fuq il-post tal-incident fit-28 ta’ Frar, 2018.

Konsiderazzjonijiet legali

L-ewwel ezercizzju li trid taghmel il-Qorti huwa li tistabbilixxi min mill-partijiet
ghandu jinzamm responsabbli ghall-incident mertu tal-kawza. II-Qorti tinsab
imhassba kif diversi mix-xhieda, partikolarment impjegati tas-socjeta
konvenuta, xehdu quddiemha Ili I-livell ta’ tahrig moghti lilhom minn
kumpannija bhalma hi s-so¢jeta konvenuta, ma kienx wiehed adegwat. Dan
galuh kemm Kevin Xuereb, u anke |-attur innifsu. Meta sehh l-incident mertu
ta’ din il-kawza, donnu li hadd ma kien jaf x’ser jagbad jaghmel, la |-kollegi i
kienu geghdin jahdmu fil-vicinanzi immedjati tal-attur bhalma kien Kevin
Xuereb, la [-haddiema tal-manutenzjoni u lanqas il-manager Martin Borg, li kif
stgarr quddiem il-Qorti, ma setax jifhem id l-attur kif giet rilaxxjata mill-
magna. Dwar dan xehed fit-tul |-attur, li qal li sahansitra I-magna inkwistjoni
kellha buttuna li hadd ma kien jaf li setghet tintuza, la I-manager Martin Borg

u lanqas il-haddiema tal-manutenzjoni, u li hu sar jaf bil-funzjoni taghha wara

>3 Kopja tal-ftehim a fol. 487 tal-process.
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li sehh l-incident. Aghar minn hekk, minkejja li saru diversi investigazzjonjiet,
fosthom mill-Awtorita dwar is-Sahha u s-Sigurta fuq il-Post tax-Xoghol, u mis-
socjeta konvenuta nnifisha, u wara li sahansitra gew elevati filmati ta’ x’'gara
fil-post tal-incident, baga’ mhux maghruf min kien li ghamel il-bypassing tal-
magna b’tali mod |i s-safety features taghha ma bdewx jiffunzjonaw kif
suppost. [I-Qorti nnotat ukoll kif mill-investigazzjoni li wettget |-Awtorita
regolatorja, gie stabbilit li s-so¢jeta konvenuta kienet responsabbli ghal diversi
nuggqasijiet, fosthom ghall-fatt li gatt ma saret evalwazzjoni cara tar-riskji
ghas-sahha u s-sigurta fuq post tax-xoghol bhalma hi |-fabbrika tas-socjeta
konvenuta, il-fatt li ma nghatat ebda informazzjoni lill-haddiema dwar kif
ghandhom iharsu sahhithom, jew kif ghandhom jadottaw mizuri ta’ harsien u
protezzjoni mill-magni fug dan is-sit tax-xoghol partikolari, u dan kollu bi ksur
ta’ ligijiet appoziti mfassla proprju biex jassiguraw li f'post tax-xoghol bhalma
hija |-fabbrika tas-soc¢jeta konvenuta, il-haddiema kollha jkollhom I-gharfien

necessarju sabiex jaghrfu jipprotegu ruhhom.

Lill-Qorti jirrizultalha wkoll mill-provi li tressqu, li |-prattici tax-xoghol adottati
mis-soc¢jeta konvenuta ma kinux tali li jiehdu konsiderazzjoni tas-sahha tal-
haddiema, specjalment meta wiehed jikkunsidra |li wahda mir-rizultanzi i
sabet |-Awtorita regolatorja f'dan il-qasam kien il-fatt li I-konvenuta ma kienet
izzomm |-ebda record tat-tahrig li kienu jircievu |I-haddiema, u li minkejja I-fatt
li kien giet stabbilit minn aqudit indipendenti |i sar, li |-haddiema tal-
kumpannija kellhom bzonn aktar tahrig, u gew identifikati I-ogsma li filhom hu
mehtieg aktar tahrig, is-soc¢jeta konvenuta minflok zammet sessjonijiet ta’
tahrig, ghazlet |i tiffoka fuq I-esigenzi tal-produzzjoni li kellha dak iz-zmien u
ddecidiet li tipposponi t-tahrig mehtieg ghal aktar tard. Dwar dan xehed ukoll
[-attur, li gal li minkejja li nghata ghadd ta’ dokumenti u programmi b’tahrig
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skedat ghall-haddiema, sa tmiem is-sena 2017, jigifieri aktar minn erba’ snin
wara li sehh |-incident inkwistjoni, dan it-tahrig kien ghadu ma nghatax. Ghall-
Qorti dan kollu jindika li minkejja dak li xehed Martin Borg, li s-socjeta
konvenuta tikkunsidra kwistjonijiet marbuta mas-sahha u s-sigurta tal-
haddiema bhala prijorita, fil-verita hu aktar importanti ghaliha li jigu sodisfatti
[-esigenzi ta’ produzzjoni li jkollha, milli li I-haddiema jkollhom gharfien

adegwat dwar x’ghandhom jaghmlu sabiex ma jgeghdux sahhithom fil-periklu.

lI-Qorti kkunsidrat ukoll ix-xhieda |i semghet fir-rigward tal-mod kif sehh I-
inc¢ident tal-attur, u filwaqt li tesprimi t-thassib taghha ghall-fatt li s-soc¢jeta
konvenuta jidher |li ma kienet taghmel I|-ebda distinzjoni bejn operatur u
haddiem inkarigat mill-manutenzjoni, tant li haddiem li hu ingaggat fil-grad ta’
operator, bhalma hu l|-attur, kien mistenni li jaghmel xoghol ta’ manutenzjoni,
ma tistax ma tgisx |i mill-mod kif graw |-affarijiet, bil-haddiema tal-
manutenzjoni taw handover lill-attur qabel johorgu fuqg break, u bit-thollija ta’
ghodod taghhom vicin il-magna li kien gieghed jahdem fugha l-attur, kien
hemm l-intendiment car li I-attur ikompli jimmanuvra fuqg il-magna sakemm
isib tarf ta’ din il-problema li kienet ilha ghaddejja numru ta’ granet. Jidher ¢ar
ukoll li guddiem esigenzi tal-produzzjoni, |-attur ma kellux ghazla ohra hlief li
meta nghata |-handover mill-haddiema tal-manutenzjoni, jipprova jaghmel
dak kollu li jista’ biex jirranga |-problema fil-magna li hu ntalab jidhol jahdem
overtime biex jahdem fugha, kif xehed il-kollega tal-attur, Kevin Xuereb. II-
Qorti kkunsidrat dak li xehed Andrew Mizzi, Segretarju tat-Tagsima fi hdan il-
General Workers Union, li filwaqt li rrikonoxxa li I-attur kellu obbligu jindika li
kien hemm problema bil-magna meta din bagghet tahdem minkejja li kien
hemm bieba miftuha, madanakollu fuq il-floor tal-fabbrika dak il-hin kien
hemm ghadd ta’ impjegati u uffi¢jali mill-management li kienu konxji mill-
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problema, izda hadd ma azzarda jkun hu li jigbed |-attenzjoni dwar dan, donnu
li kulhadd qgaghad lura milli jkun hu li jaghmel xi haga |i kawza taghha tigi

ddisturbata |-produzzjoni.

lI-Qorti tqis li inghataw verzjonijiet konfliggenti dwar il-mod kif graw |-
affarijiet, u li whud mix-xhieda ma gablux bejniethom fil-verzjonijiet li taw, u li
kif spiss ikollha l-opportunita tfakkar lill-partijiet f'cirkostanzi simili, il-Qorti
f'’kawzi civili ghandha taggudika kawza fuq il-bazi ta’ probabbiltajiet ta’ kif
sehhew il-fatti.”® Hekk perezempju, Osward Armani, health and safety and
environmental advisor tas-socjeta konvenuta, xehed |i hu mill-esperjenza
tieghu gatt ma ltaga’ ma’ kaz ta’ bypassing tas-safety features ta’ xi wahda
mill-magni, filwaqt li l-attur xehed, anki b’riferiment ghall-filmat elevat minn
fuq il-post tal-incident, li |-bypassing tas-safety features kien okkorrenza
komuni, tant li fil-filmat jidher ¢ar li impjegat iehor li kien gieghed jahdem fuq
magna vicin l|-attur, ukoll kienet gieghda tahdem b’uhud mis-safety features
inabilitati. Gie kkunsidrat ukoll li minkejja dak li xehed Bernard Jaccarini,
rapprezentant tas-socjeta konvenuta li I-magni tal-kumpannija konvenuta
huma kollha mghammra b’safety features sabiex jigi assigurat li ma jigrux
incidenti, xorta wahda sehh l-in¢ident tal-attur, u li meta sehh dan Il-in¢ident
jidher li hadd ma kien jaf x’ghandu jaghmel biex jirrilaxxja id I-attur li ngabdet
bejn il-pjanc¢i tal-magna. L-istess xhud qal li I-haddiema tat-tagsima tal-

manutenzjoni kienu jafu kif ghandhom iwaqqfu I-magna |i wegga’ maghha |-

*® Dwar dan inghad hekk f'sentenza tal-Prim Awla tal-Qorti Civili fl-ismijiet George Bugeja vs. Joseph Meilak moghtija fit-
30 t'Ottubru 2003: “[Flil-kamp ¢ivili ghal dak li hu apprezzament tal-provi, il-kriterju mhuwiex dak jekk il-gudikant
assolutament jemminx l-ispjegazzjonijiet forniti lilu, imma jekk dawn I-istess spjegazzjonijiet humiex, fi¢-¢irkostanzi
zvarjati tal-hajja, verosimili. Dan fuq il-bilanc tal-probabbiltajiet, sostrat baziku ta’ azzjoni ¢ivili, in kwantu huma dawn,
flimkien mal-preponderanza tal-provi, generalment bastanti ghall-konvinéiment. Ghax kif inhu pacifikament akkolt, ic-
certezza morali hi indotta mill-preponderanza tal-probabbiltajiet.” Bl-istess mod, il-Qorti tal-Appell fis-6 ta’ Mejju 2011,
f'sentenza fl-ismijiet Perit John M. Gambina vs. Fithome Ltd irriteniet illi: “[I]I-Qorti trid timxi fuq is-soliti kriterji ta’
kredibsigté, konsistenza u verosimiljanza tax-xhieda fuq bazi ta’ bilan¢ ta’ probabbiltajiet li huma suffi¢jenti f'kawza
civili.”
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attur, izda I-attur iddeskriva x’gara ezattament fil-mumenti ta’ wara l-inc¢ident,
il-paniku li gam u I-fatt |li hadd ma kien jaf x’ghandu jaghmel biex tigi
rrilaxxjata idu. Fl-istess vena xehed Martin Borg, li qal li hu m’ghandux idea kif
seta’ gara li id I-attur inharget mill-magni, indikazzjoni din li ftit kienu I-persuni
ingaggjati mas-socjeta konvenuta li kienu jafu x’ghandhom jaghmlu biex
iwaqqfu I-magni f'kaz ta’ emergenza. Gie stabbilit ukoll li minkejja li ntqgal li |-
attur kien inghata tahrig, dan ma kienx tahrig specifiku fugq xi magna
partikolari jew fuq xi riskju partikolari li haddiem jista’ jiffaccja f'xi parti tal-
fabbrika, izda t-tahrig li ntbaghat ghalih |-attur kien wiehed generali, li aktarx
kien japplika ghal firxa ta’ xoghlijiet u mhux ghax-xoghol specifiku li minn
zmien ghal zmien kien jitgabbad jaghmel. Jidher ukoll li s-soc¢jeta konvenuta
rrikonoxxiet li kien hemm ogsma li fihom hi nagset lill-haddiema taghha, tant
li wara li sehh dan I-incident iddahhlu ghadd ta’ mizuri li jindirizzaw proprju n-
nuqqasijiet li wasslu biex sehh I|-in¢ident mertu tal-kawza, fosthom iddahhlet
linja ta’ demarkazzjoni bejn ix-xoghol ta’ operatur u x-xoghol ta’ haddiem tal-
manutenzjoni, twahhlu tabelli ¢ari u li jidhru sabiex jindikaw li magna ma

tkunx qgieghda tiffunzjona jew li tkun gieghda tigi msewwija.

F'dan il-punt, il-Qorti tqis li jkun ta’ siwi li taghmel riferiment ghad-decizjoni
moghtija minnha fl-ismijiet Philip Vassallo vs. Malta Freeport Terminals, fil-

21 ta’ Marzu, 2016:

“... appena jigi pattwit kuntratt ta’ impjieg, jiskattaw |-effetti ta’ bosta ligijiet li
jharsu lill-haddiem, fosthom ... dawk dwar is-sigurta fuq il-post tax-xoghol.
Ghalkemm jiskattaw fil-kors ta’ kuntratt ta’ impjieg, dawn ir-regoli jistghu jkunu
fonti ta’ danni extra-kuntrattwali jew delittwali, li jistghu jkunu wkoll
konkorrenti mad-danni kuntrattwali.

Skont l-artikolu 1033 tal-Kodici Civili, “Kull min, bil-hsieb jew minghajr il-hsieb li
jaghmel deni, ghax ikun irid jew b’nuqgas ta’ diligenza, ta’ prudenza jew ta’
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hsieb, jaghmel jew jongos li jaghmel xi haga li biha jikser xi dmir impost mil-
ligi, hu obbligat ghall-hlas tal-hsara li tigri minhabba f’hekk.”

Ir-regola generali in tema extra-kuntrattwali, li ilha stabbilita fil-Kodici Civili hi li
“kull wiehed iwiegeb ghall-hsara li ssir bi htija tieghu.” (artikolu 1031). lkun fi
htija min ma juzax il-prudenza, id-diligenza, u |-hsieb ta’ missier tajjeb tal-
familja, izda hadd ma jwiegeb ghal nuqqas ta’ grad ikbar ta’ diligenza (artikolu
1032).

Anki fil-gasam tax-xoghol, kwalsiasi azzjoni (pozittiva jew negattiva) jew forma
ta’ kondotta assunta trid tkun ippernjata fuq il-prudenza u d-diligenza tal-bonus
paterfamilias. Ghandha tkun akkumpanjata wkoll minn dak il-buon sens li z-
zmien, il-mument u s-sitwazzjoni partikolari jkunu jirrikjedu jew ikunu
jiddettaw. Din hija |-bazi preventiva li I-ligi taghna tigbor fiha u dan sabiex
tbieghed lill-persuna mill-hsara, anke ghal dak li jirrigwarda hsara potenzjali.

Illi I-gurisprudenza Ingliza ukoll taghraf li fil-kaz ta’ korriment fuq il-post tax-
xoghol, huma applikabbli kemm il-kuntratt ta’ impjieg kif ukoll il-ligi delittwali,
billi dawn jirkbu fuq xulxin u fil-fatt illum il-gurnata jista’ jitgies li fil-kuntratt ta’
impjieg hemm patt implicitu li min ihaddem ghandu jipprovdi post tax-xoghol
sikur ghall-haddiem:

‘The relationship itself of employer and employee is necessarily based upon
contract but it has been the subject of some controversy in the past whether the
common law duties regarding the employee’s safety, are contractual duties or
lie in tort. Because of the closeness of the relationship between employer and
employee, as well as its very nature, there really can be no doubt today that a
duty of care does arise under the general law of tort, as expressed in Donoghue
vs Stevenson (1932 A.C. 562). In Davie vs New Merton Board Mills Ltd., (1959,
A.C. 604) Viscount Simonds considered that, although liability primarily was to
be regarded as having arise in tort, it could also be based on implied terms
contained in the contract of employment.” — Charlesworth & Percy on
Negligence (Ninth Edition, 1997).

i fil-qasam tas-sigurta fuq il-post tax-xoghol, fl-1 ta’ Mejju, 2001 dahal fis-sehh
[-Att XXVII tas-sena 2000 (illum Kap. 424 tal-Ligijiet ta’ Malta) |i bena fuq il-
ligijiet u regolamenti li diga kien hemm qgabel. Bis-sahha ta’ dan I-Att, gie
ippubblikat fost hafna regolamenti ohrajn, I-Avviz Legali 36 tal-2003 imsejjah
‘Regolamenti dwar Dispozizzjonijiet Generali dwar is-Sahha u s-Sigurta fuq il-
Post tax-Xoghol’, li huwa korp ta’ regolamenti ta’ importanza kbira fil-gasam
tax-xoghol.

Ili [-Att imsemmi jikkodifika principji u dmirijiet generali li ghandhom jirregolaw
dan il-gasam u biex jenfasizza l-importanza tieghu jistqarr li, ‘ll-protezzjoni tas-
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sahha u tas-sigurta fuq il-postijiet tax-xoghol ghandha titgies bhala materja ta’
interess pubbliku.” (Artikolu 4(1)).

Illi I-Artikolu 4(2) jelenka dawn il-principji generali ta’ prevenzjoni li fughom

ghandhom jigu imfasslin il-mizuri li ghandhom jittiehdu minn min ihaddem biex

jevita dannu fiziku u psikologiku, korriment jew mewt, fuq il-postijiet tax-

xoghol:

(a) Lijigi evitat riskju;

(b) L-identifikazzjoni ta’ perikli assocjati max-xoghol;

(c) L-evalwazzjoni ta’ dawk ir-riskji li ma jistghux jigu evitati;

(d)  ll-kontroll mill-bidu ta’ dawk ir-riskji li ma jistghux jigu evitati;

(e) Li jittiehdu |-mizuri necessarji kollha biex jirriducu r-riskju kemm ikun
ragonevolment prattiku, inkluz li jitbiddel dak li huwa perikoluz bdak li ma
jkunx perikoluz jew li jkun ingas perikoluz;

(f)  Billi tinghata priorita lill-mizuri ta’ protezzjoni kollettivi fug mizuri ta’
protezzjoni individwali;

(g) Lijigi adattat ix-xoghol ghall-haddiem, partikolarment ghal dak li ghandu
x'jagsam mal-iddisinjar ta’ postijiet tax-xoghol, |-ghazla ta’ taghmir tax-
xoghol u |-ghazla ta’ metodi ta’ produzzjoni u ta’ xoghol, u partikolarment
sabiex jigi mnaqqgas xoghol monotonu u xoghol li jkollu rata ta’ xoghol
stabbilita minn gabel, u biex jitnagqas l-effett taghhom fuq is-sahha;

(h)  Billi wiehed jadatta ruhu ghall-progress tekniku fl-interess tas-sahha u tas-

(i)

Minn dak li kellha l-opportunita tisma’ |-Qorti bhala provi, huwa car li s-
socjeta konvenuta nagset milli tosserva bosta mill-obbligi imposti fugha bil-
ligi, tant |li mill-provi hareg ukoll li whud minn dawn in-nuqqasijiet gew
indirizzati permezz ta’ mizuri adottati mis-soc¢jeta konvenuta wara li sehh dan
I-incident, u li sa fejn jirrigwarda r-relazzjoni li s-soc¢jeta konvenuta qua

employer ghandha fil-konfront tal-attur, ghandha tinzamm responsabbli ghall-

sigurta fuq il-post tax-xoghol; u

Billi tigi zviluppata policy ta’ prevenzjoni globali u logika li tkopri t-
teknologija, |-organizzazzjoni ta’ xoghol, il-kundizzjonijiet ta’ xoghol, ir-
relazzjonijiet so¢jali u I-influwenza ta’ fatturi li ghandhom x’jagsmu mal-
ambjent tal-post tax-xoghol.”
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in¢ident soffert mill-attur inkwantu huma diversi n-nuqqasijiet fil-mod kif
kienet topera din il-kumpannija, li kienu jiksru d-dispozizzjonijiet tal-Kap. 424
tal-Ligijiet ta’ Malta, u li konsegwenza diretta ta’ dawn in-nuqqgasijiet, |-attur
ghadda mill-in¢ident mertu tal-kawza, u ghadu jsofri minn debilita permanenti

li ghadha taffettwalu hajtu.

Hekk stabbilit li s-soc¢jeta konvenuta ghandha tinzamm responsabbli ghall-
akkadut, jifdal li din il-Qorti tillikwida d-danni sofferti mill-attur. Il-Qorti
hawnhekk ser taghmel parentesi, u filwaqt li tirrikonoxxi li I-partijiet fil-kawza,
it-tnejn li huma hatru |-espert mediku taghhom sabiex jirrelata dwar il-grad
tad-debilita permanenti sofferta mill-attur, u filwaqt li |-konsulent mediku
mahtur mill-attur Mr. Jason Zammit kien tal-fehma li I-grad ta’ debilita
permanenti sofferta minnu kienet ta’ 8%, il-konsulent mediku mgabbad mis-
soCjeta assiguratrici tas-socjeta konvenuta Mr Frederick Zammit Maempel
stabbilixxa li I-attur gieghed isofri minn grad ta’ debilita permanenti ta’ 3%, il-
Qorti hatret espert mediku sabiex hu wkoll jirrelata dwar dan. L-espert
mediku mahtur mill-Qorti Mr. Joseph Borg fil-fatt invista lill-attur fl-1 ta’
Marzu, 2017, u peress li dan kien |-aktar ezami ricenti li sar fuq l-attur, u I-
aktar wiehed |i sar f'data mbieghda mill-in¢ident, b’tali mod li I-Qorti hi
konvinta li ftit ser ikun hemm tibdil mill-fatti kif ikkonstatahom I-espert
mediku mahtur mill-Qorti li ezamina lill-attur erba’ snin wara li sehh |-
inc¢ident, il-Qorti ser tkun gieghda tadotta |-grad ta’ debilita permanenti
stabbilit mill-konsulent Joseph Borg, ghall-fini tal-komputazzjoni |i trid

taghmel fir-rigward tad-danni futuri li ghandhom jigu likwidati (7%).
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Damnum emergens:

Jirrizulta li ghal dak li jirrigwarda telf ta’ danni materjali, |-attur ghamel spejjez

ammontanti ghal €220 meta gie invistat mill-konsulent Mr. Jason Zammit.

L-attur gieghed jippretendi hlas minghand is-socjeta konvenuta ghaz-zmien
kollu li fih hu kien gieghed barra mill-impjieg fuq sick leave u vacation leave, u
dan minhabba li s-socjeta konvenuta nagset milli tirrikonoxxi li -assenza tal-
attur minn fuq il-post tax-xoghol tieghu kienet dovuta ghal injury on duty, u
ghalhekk tnaqqgsulu |-granet ta’ sick leave u vacation leave li hu kellu ghad-
dispozizzjoni tieghu, filwaqt li kien hemm granet |li fihom hu waqa’ fuq half
pay minhabba li kien utilizza |-leave u s-sick leave kollu li kien intitolat ghalih.
lI-Qorti tqis illi I-attur ghandu jigi kkumpensat ghaz-zmien li huwa gatta’ barra
mill-impjieg konsegwenza tal-incident mertu tal-kawza fejn gie kostrett li jiehu
mill-vacation leave tieghu u ghalhekk gieghda tistabbilixxi li I-attur ghandu
jithallas is-somma ta’ €207.39.°7 Il-Qorti tqis ukoll li l-attur ghandu jigi
kkumpensat ukoll ghall-perijodu meta huwa tpogga fuq sick half pay meta t-
telf ta’ gligh kien jammonta ghal €505.58, sabiex b’hekk l-ammont ta’ danni
materjali (damnum emergens) dovut lill-attur ghandu jkun fl-ammont ta’

€932.97.

Lucrum cessans:

Ghal dak li jirrigwarda t-telf ta’ qligh soffert mill-attur kawza tad-debilita

permanenti li gieghed isofri minnha rizultat tal-incident mertu tal-kawza, il-

*” Ara Dok. C13 li jinsab esebit a fol. 390 tal-process.
*8 Abbazi tad-dokumenti esebiti a fol. 387 sa 390 tal-process.
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Qorti jehtigilha tiehu konsiderazzjoni ta’ diversi fatturi. F'sentenza moghtija
minn din il-Qorti diversament presjeduta, fl-ismijiet Emmeline Cini vs Antione
Cachia®®, il-Qorti qalet:

“Ghalhekk il-Qorti ghandha l|-obbligu li tezamina t-telf ta’ gligh futur minhabba I-

inkapacita, it-telf ta’ paga jew qgligh iehor attwali li jinkorri fih id-danneggjat; u dak it-

telf ta’ gligh futur, ossia lucrum cessans, li d-danneggjat ikun prekluz li juzufruwixxi

minnu minhabba I-event sinistru kawza tal-ghemil dirett tad-danneggjant.”
lI-Qorti kkunsidrat |-FS3 forms esebiti mill-attur sabiex tistabbilixxi kemm kien
il-gligh baziku tieghu fis-sena immedjatament precedenti ghal dik li fiha sehh
l-incident, i jirrizulta li kien ta’ €25,351%°, minn liema ammont iridu jitnaggsu
t-taxxa u I-kontribuzzjonijiet tas-sigurta socjali, ammontanti ghal €2,433 u
€1,810 rispettivament, sabiex wiehed jasal ghad-dhul nett tal-attur, li kien
jammonta ghal €21,108. Dan l-ammont irid jigi aggustat ghall-gholi tal-hajja®’
ghall-perijodu kollu tal-multiplier li ser tistabbilixxi din il-Qorti, sabiex b’hekk
is-salarju medju tal-attur kien mistenni li jitla’ ghal €21,108 + €25,160.74 / 2 =
€23,134.37. In vista tal-fatt li l-attur kellu 40 sena meta sehh l-incident
inkwistjoni, il-multiplier adottat minn din il-Qorti ser ikun ta’ 20, u dan in linea

ma’ decizjonijiet moghtija precedentement mill-Qrati taghna.

Fil-komputazzjoni taghha tad-danni futuri I-Qorti trid tikkunsidra I-grad ta’
dizabilita permanenti sofferta mill-attur bhala konsegwenza tal-incident
inkwistjoni b’mod li tgis in-nuqqas fl-industrial efficiency tieghu. F'dan il-kaz, I-

espert mediku mahtur mill-Qorti Mr Joseph Borg stabbilixxa li I-grad ta’

>p.A., 18.02.2013.

% Fs3 tas-sena 2012 a fol. 75 tal-process.

® P’sentenza moghtija minn din il-Qorti kif diversament preseduta fid-19.05.2000 fl-ismijiet Joseph Galea vs. Charles
Fenech pro et noe, il-Qorti stabbiliet illi, “meta d-danni jirrapprezentaw kumpens ghal telf futur, il-Qorti trid tiehu in
konsiderazzjoni l-effetti li l-inflazzjoni jkollha fuq I-introjtu percepit fid-data tal-incident progettat fuq firxa ta’ snin
maghzula bhala I-multiplier.” Bhala rata ta’ inflazzjoni annwali ged tittiehed ir-rata ta’ 0.96%, li hija r-rata medja tal-
inflazzjoni f'dawn |-ahhar 5 snin skont I-NSO {1.38%(2013) + 0.31%(2014) + 1.10%(2015) + 0.64%(2016) + 1.37%(2017) +
5=0.96%}.
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debilita permanenti sofferta mill-attur hi ta’ 7%, u |-Qorti tqis li m’hemm I-

ebda raguni ghalfejn ghandha tiddipartixxi minn din il-konkluzjoni.

Is-somma hekk likwidata bhala danni futuri ghandha titnaggas b’20%
minhabba li I-hlas ser isir f'darba f'dawk I-istanzi fejn ikun ghadda zmien qasir
bejn l-event dannuz u s-sentenza finali (Scicluna vs. Meilaq, P.A. 16.07.2001).
F’kawzi |i hadu ghadd ta’ snin biex jingatghu, il-Qrati taghna ddecidew i
ghandu jkun hemm tnaqqgis ta’ 2% ghal kull sena ta’ dewmien sakemm il-
kawza kellha ezitu finali (Caruana vs. Camilleri, 05.10.1993). Fi¢-Cirkostanzi
odjerni, il-Qorti thoss li m’ghandux ikun hemm tnaqqis fil-komputazzjoni finali
minhabba d-dewmien u dan minhabba li dan I-incident sehh fis-sena 2013, il-
proceduri nfethu fis-sena 2014, u s-sentenza finali tal-Qorti gieghda tinghata
fi zmien ragonevoli, filwaqgt li I-Qorti ma tistax tghid li xi parti jew ohra ppruvat

tiddelunga |-process gudizzjarju irragonevolment.

Ghaldagstant is-salarju medju tal-attur ta’ €23,134.37, multiplikat b’multiplier
ta’ 20, b’7% grad ta’ dizabilita permanenti sofferta mill-attur, twassal ghas-
somma ta’ €32,388.12. Tnaqqis ta’ 20% ta’ din is-somma minhabba li |-hlas ser
isir fpagament ta’ darba (lump sum payment), iwassal ghal kumpens ta’
€25,910.49 bhala lucrum cessans, li flimkien mal-ammont ta’ danni materjali

ta’ €932.97, jaghtu s-somma totali ta’ €26,843.46.

Decide
Ghaldagstant ghar-ragunijiet hawn fug moghtija, il-Qorti gieghda taqta’ u

tiddeciedi din il-kawza kif gej:
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1. Tichad l-eccezzjonijiet kollha tas-socjeta konvenuta;

2. Tilga’ t-talbiet tal-attur, u tiddikjara li s-socjeta konvenuta hija

unikament responsabbli ghall-in¢ident mertu ta’ din il-kawza;

3. Tillikwida d-danni kollha sofferti mill-attur b’konsegwenza tal-inc¢ident
imsemmi fis-somma ta’ sitta u ghoxrin elf, tmin mija u tlieta u erbghin

Euro u erbgha u sittin Euro (€26,843.46);

4. Konsegwentement tikkundanna lis-so¢jeta konvenuta thallas lill-attur

l-ammont hekk likwidat.

Bl-ispejjez tal-kawza u bl-imghaxijiet legali mil-lum sad-data tal-hlas effettiv,

kontra s-soc¢jeta konvenuta.

Moaqrija.
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