Qorti tal-Appell

(Kompetenza Inferjuri)

Imhallef Anthony Ellul
Appell numru: 1/2018

Vladimir Repan (appellant)
vs
Direttur ghal Affarijiet dwar Cittadinanza u Expatriates

(appellat)

16 ta’ Ottubru 2018.

Din il-kawza tirrigwarda I-kwistjoni dwar jekk id-drittijiet tal-
appellant, bhala cittadin tal-Unjoni Ewropea, ghall-moviment liberu
f'Malta ghandhomx ikunu ristretti aj/ termini tal-Ordni dwar il-
Moviment Liberu ta’ cittadini tal-Unjoni Ewropea u tal-Membri tal-
Familji taghhom (Leg. Suss. 460.17)

Permezz ta’ ittra datata 25 ta’ Lulju 2017* mibghuta minn “Identity Malta”, u
ffirmata minn Ryan Spagnol, Vladimir Repan gie infurmat illi a/ termin/ tal-
Artikoli 12 u 14(1) tal-Ordni dwar il-Moviment Liberu ta’ ¢ittadini tal-Unjoni
Ewropea u tal-Membri tal-Familji taghhom (Leg. Suss. 460.17):

“your rights of free movement in Malta are being restricted on grounds of public
policy and public security. Such decision is being taken in light of your conviction on
grevious offences related to the importation of drugs.”

Fl-istess ittra gie imwissi illi:

“your stay in the country following one month from the date of this letter would be
in violation of the Immigration Act, Chapter 217 of the Laws of Malta.”
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3. Fl-4 ta’ Awwissu 2017, Vladimir Repan appella quddiem il-Bord tal-Appelli

dwar I-Immigrazzjoni fejn talbu jirrevoka d-decizjoni ta’ “Identity Malta” u dan

ghaliex:

"Identity Malta has only cited Mr Repan’s conviction as constituting the basis for its
decision. In particular, Identity Malta has not shown that Mr Repan’s personal
conduct represents a genuine, present, and sufficiently serious threat affecting one of
the fundamental interests of society as are public policy and public security.

On the very contrary, the facts reproduced above clearly illustrate that Mr Repan has
taken full advantage of his term in Prison to completely reform himself, and to earn
the trust of society just as he earned the trust of the very Prison Authorities as well
as of the Court and of this employer.”

Fis-26 ta’ Dicembru 2017 il-Bord tal-Appelli dwar |-Immigrazzjoni ¢ahad I-

appell ta’ Vladimir Repan. Huwa irritjena illi ghalkemm |-Artikolu 12(2) tal-

Legislazzjoni Sussidjarja 460.12 jipprovdi li decizjoni ghar-restrizzjoni tal-
moviment liberu ta’ persuna ghandha tkun ibbazata fuq |-imgieba personali
taghha, u Ili I-kundanni kriminali precedenti ta’ dik il-persuna ma
jikkostitwixxux, fihom infushom, bazi biex tittiehed id-decizjoni, I-istess
artikolu ma jispecifikax illi I-istat Membru ghandu jgis biss il-kondotta tal-
persuna waqt jew wara I-perjodu tal-prigunerija. Zied jghid li I-kompitu tieghu
mhux li jara jekk |-appellant irriformax ruhu, izda sempli¢ciment li jara jekk id-
Direttur tad-Dipartiment ghal Affarijiet dwar Cittadinanza u Expatriates

applikax il-ligi korrettement, u rrizultalu li hekk kien il-kaz.

Vladimir Repan hassu aggravat b'tali decizjoni tal-Bord tal-Appelli dwar |-

Immigrazzjoni u ghalhekk fl-4 ta’ Jannar 2018 interpona I-appell odjern

quddiem din il-qorti, fejn talabha tirrevoka d-decizjoni appellata u tiddeciedi
minflok billi tilga” I-appell li ressaq quddiem il-Bord, bl-ispejjez kontra I-

appellat.

L-aggraviju ta’ Vladimir Repan bazikament jikkonsisti fil-fatt li I-Bord dwar I-

Immigrazzjoni fug applikazzjoni korretta tal-ligi, messu laga” u mhux ¢ahad |-

appell tieghu mid-decizjoni tal-25 ta’ Lulju 2017. Il-punti li jressaq huma, in



succint, is-segwenti:

- L-unika radguni in sostenn tad-decizjoni tal-25 ta’ Lulju 2017 kienet il-
kundanna kriminali precedenti tieghu;

- Fl-unika seduta li nzammet quddiem il-Bord (fit-13 ta’ Settembru 2017),
meta Ryan Spagnol (li huwa dak li ffirma I-ittra tal-25 ta’ Lulju 2017) gie
mistogsi in kontro-ezami jekk kienx ikkonsulta ruhu mad-Direttur tal-
Facilita® Korrettiva ta’ Kordin dwar il-kondotta u I-imgieba tieghu (Repan)
tul is-snin li dam il-habs, huwa rrisponda fin-negattiv.

- II-Bord ma ghamel I-ebda a¢c¢enn ghax-xiehda ta’ Ryan Spagnol.

- Ghalkemm il-Bord irritjena li I-imgieba tal-persuna koncernata m’‘ghandhiex
tkun limitata biss ghall-perjodu wagt jew wara |-prigunerija, izda wkoll
ghall-perjodu gabel il-prigunerija, huwa fil-fatt illimita ruhu biss ghall-
kunsiderazzjoni tal-kundanna kriminali (cioe” I-perjodu gabel il-prigunerija)
u ma ried ikun jaf xejn dwar il-kondotta tieghu fiz-zmien ta’ wara I-
prigunerija.

- Mhux minnu li I-funzjoni tal-Bord hija “simply to assess whether the
Director applied the applicable legisiation properly”, ghaliex skont |-Artikolu
14(2) tal-Legislazzjoni Sussidjarja 460.17, il-Bord ghandu:

()  jezamina I-legalita” tad-decizjoni tat-tnehhija, kif ukoll

(i)  jezamina il-fatti u ¢-Cirkostanzi li fughom hija bbazata I-mizura
proposta u

(iii)  jizgura li d-decizjoni mhix wahda sproporzjonata.

- II-Bord kellu jaghti kunsiderazzjoni serja ghas-sottomissjonijiet tieghu, in
ottemperanza mal-princ¢ipju fundamentali tad-dritt naturali tal-audi alteram
partem.

- L-interpretazzjoni u applikazzjoni hazina tal-ligi da parti tal-Bord huma ta’
pregudizzju ghalih, li llum mhux biss ged isegwi kors ta’ studji gewwa I-
MCAST, izda jinsab ukoll fimpieg sod u sikur ma’ Frank Salt (Real Estate)
Ltd, u qgieghed ukoll jonora I-opportunita” li tatu I-Qorti Kriminali biex
ihallas il-multa lilu inflitta permezz ta’ pagamenti mensili fug perjodu ta’
tliet snin.

Fit-28 ta’ Mejju 2018 id-Direttur ghal Affarijiet dwar Cittadinanza u Expatriates

wiedgeb ghall-appell ta’ Vladimir Repan u sostna li d-decizjoni tal-Bord hija
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gusta u timmerita konferma.

- Fl-ewwel lok jargumenta illi ai termini tal-Artikolu 25A(8) tal-Att dwar I-
Immigrazzjoni (Kap 217) appell mid-decizjoni tal-Bord tal-Appelli dwar I-
Immigrazzjoni jista’ jsir biss fuq punt ta’ dritt, mentri l-aggravju tal-
appellant hu dwar fatti.

- Il-fatt li l-appellant ged jistieden lil din il-qorti biex tevalwa x-xiehda ta’
Ryan Spagnol jikkonsisti f'evalwazzjoni mill-gdid tal-provi. Fi kwalunkwe
kaz jargumenta |li ma Kkellu I-ebda obbligu imponut fuqu bil-ligi li
jikkomunika mad-Direttur tal-Facilita® Korrettiva ta’ Kordin.

- Il-kondotta tal-appellant qabel I-inkarcerazzjoni tieghu kienet wahda
palezament ingurjuza u kriminali, u johrog ¢ar mis-sentenza tal-Qorti
Kriminali li kellu I-intenzjoni jimporta u jittraffika I-eroijna f'Malta, tant li
wehel disa’ snin prigunerija.

- 1l-Grand Chamber of the Court of Justice of the European Unior? (CJEU)
fkawza citata mill-Bord stess irritjena li reati ta’ drogi perikoluzi
f'assocjazzjoni ma’ persuni ohra jaqgghu kemm taht “/imperative grounds of
public security (Artikolu 28(3) tad-Direttiva 2004/38/EC) kif ukoll taht
“serious grounds of public policy or public security” (Artikolu 28(2) tad-
Direttiva 2004/38/EC).

- II-Bord ma kellu I-ebda dmir jara jekk I-appellant irriformax ruhu, izda kellu
biss jara jekk id-decizjoni tas-26 ta’ Dicembru 2017 kinitx konformi mal-ligi.

- L-appellant kellu kull opportunita” jannetti d-dokumenti necessariji fl-appell
tieghu quddiem il-Bord biex jissostanzja I-argumenti tieghu.

- L-ilment tal-appellant fir-rigward tan-non osservanza tal-audi alteram
partem huwa wiehed gratwit ghaliex johrog ¢ar mid-decizjoni appellata li
kellu kull ¢ans jipprezenta |-kaz tieghu.

Sfond kronologiku:

8.  Mid-dokumenti pprezentati fil-kaz quddiem il-Bord, jirrizultaw is-segwenti fatti:

13.10.2011 Vladimir Repan (ta’ nazzjonalita® Slovakka) wasal Malta
fuq titjira tal-Airmalta mill-Olanda via Brussell. L-uffi¢jali
tad-Dwana sabulu sustanza suspettuza fuqu u minn
ezamijiet u analizi li saru irrizulta li s-sustanza kienet
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02.10.2013

Ottubru 2015

19.07.2017

25.07.2017

03.08.2017

tikkonsisti fid-droga _erojina__ fl-ammont ta’ 779.89
dgramma.

Wara |i ammetta [l-akkuzi kontrih, il-Qorti Kriminali
iddikjaratu hati (/nter alia) talli assocja ruhu ma’ persuni f’
Malta u barra minn Malta biex jimporta, jbiegh jew
jittraffika medi¢ina u droga ohra bi ksur tad-
dispozizzjonijiet tal-Ordinanza dwar il-Medicini Perikoluzi.
Ikkundannatu ghal piena ta’ prigunerija_ghall-perjodu ta’
disa’ (9) snin flimkien ma’” multa ta’ €25,000.

Waqt I-inkar¢erazzjoni tieghu, Repan beda jsegwi kors ta’
BA (Hons) Business Enterprise fl-Institute of Business
Management and Commerce fi hdan |-MCAST. (Sa Lulju
2017 kien lesta t-tieni sena).

II-Qorti Kriminali lagghet it-talba tieghu biex il-multa ta’
€25,000 tithallas f" pagamenti rateali, u ordnatlu jhallas is-
somma ta’ €695 kull I-ahhar tax-xahar ghal 35 xahar b’
€675 bhala |I-ahhar pagament.

Sitt ijiem biss wara d-digriet tal-Qorti Kriminali, Identity
Malta ikkomunikat ma’ Repan permezz ta’ ittra fejn
infurmatu |i d-drittijiet tieghu ghall-moviment liberu
f'Malta kienet geghda tigi restritta “on grounds of public
policy and public security. Such decision is being taken in
light of your conviction on grevious offences related to
the importation of drugs”.

Ittra miktuba minn Kevin Dingli (Hospitaller, The
Sovereign Military Hospitaller Order of St John of
Jerusalem of Rhodes and of Malta) lis-Segretarju tal-Bord
tal-Appelli dwar |-Immigrazzjoni, fejn wara li gharrfu i
Repan kien ser jappella mid-decizjoni ta’ tkeccija,
infurmah dwar |-imgieba tajba ta’ Repan, senjatament:

- li huwa involut fil-Prison Ministry immexxija mill-Ordni,

- li kien ikkompleta t-tieni sena ta’ kors ghal BA (Hons) fil-Business
Enterprise u li kien ser jibda’ t-tielet u I-ahhar sena,

- li kien ghamel community service work f'diversi attivitajiet
filantropici barra I-habs u

- li kien tant riformat li kien anke sab impieg mal-kumpanija Frank

5



03.08.2017

04.08.2017

04.08.2017

06.08.2017

08.08.2017

Salt (Real Estate) Ltd wara li aghmel “work experience’ ta’
hames gimghat maghha.

L-Avukat Generali ipprezenta rikors urgenti fejn talab il-
Qorti Kriminali tikkunsidra r-revoka contrario imperio tad-
digriet taghha tad-19 ta’ Lulju 2017. Fost affarijiet ohra
spjega lill-qorti li kienet inharget ordni ta’ tkeccija fil-
konfront tieghu li kienet ser tigi ezegwita hekk kif ser
johrog mill-habs fis-6 ta” Awwissu 2017, u li ghalhekk kien
ser ikun impossibbli ghall-awtoritajiet Maltin li jassiguraw
|-ezekuzzjoni tad-digriet tad-19 ta’ Lulju 2017, u fl-ahhar
mill-ahhar |-ezekuzzjoni tas-sentenza tat-2 ta’ Ottubru
2013.

II-Qorti Kriminali ¢ahdet ir-rikors tal-Avukat Generali.
Wara li gieset li I-ordni ta’ tke¢cija harget biss ftit wara li
hija lagghet it-talba biex Repan ihallas il-multa
f'pagamenti rateali, u wara li gieset li jumejn ohra
(06.08.2017) ser ikun skarcerat:

“u I-Avukat Generali issa jrid Ii din il-Qorti tirrovexxja din l-ordni bil-
konsegwenza illi jerga’ jkun inkarcerat ghal sena ohra”,

ikkummentat li:

"Dan mhux accettabbli u din il-gorti mhux ser tkun partecipi " dawn I-
azzjonijiet inumani u degradanti.”

Repan ipprezenta rikors tal-appell quddiem il-Bord tal-
Appelli dwar |-Immigrazzjoni.

Repan gie skarcerat.

Repan impjega ruhu mas-so¢jeta” Frank Salt (Real
Estate) Ltd ghal perjodu definit ta’ sena, bl-intiza li wara
sena |-kuntratt jiggedded “ by mutual agreement”.

Xiehda ta’ Ryan Spagnol quddiem il-Bord:

Fis-seduta tat-13 ta’ Settembru 2017 xehed Ryan Spagnol (li huwa I-persuna li
ffirmat I-ittra tal-25 ta’ Lulju 2017 mibghuta minn Identity Malta) quddiem il-
Bord tal-Appelli. Huwa qal li kien ged jidher flisem id-Dipartiment ghal
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10.

11.

12.

Affarijiet dwar Cittadinanza u Expatriates. Spjega li f' Lulju 2017 id-Dipartiment

kien gie infurmat li Vladimir Repan kien ser johrog mill-Facilita Korrettiva ta’
Kordin, u li wara konsultazzjoni li saret mal-uffi¢jal prosekutur u mal-Pulizija

tal-Immigrazzjoni:

it was recommended to Identity Malta that the freedom of movement of appellant
should be restricted on grounds of public policy and public security. In the letter
dated 257" July 2017 reference was made to these two issues and quoting from the
official decision, 'the decision is being taken in the light of your conviction on
grevious offences related to the importation of drugs”.

Mistogsi in kontro-ezami jekk qabel ma ttiehdet id-decizjoni kinitx saret
konsultazzjoni ma’ uffi¢jali tal-habs, bhal ¢ertu Mariella Camilleri, jew Paul

Debattista, huwa rrisponda fin-negattiv. Wiegeb:

"The prison authorities just informed us that appellant was leaving prison
and consultation was only carried out with prosecuting officer and
immigration police’.

B'referenza ghall-Artikolu 12(2)(a) tal-Legislazzjoni Sussidjarja 460.17, u cioe’
fejn hemm provdut li I-kundanni kriminali precedenti ta’ ¢ittadin tal-Unjoni
Ewropea fihom infushom ma jikkostitwixxux bazi biex tittiehed decizjoni li
tirristretta d-drittijiet ta’” moviment liberu ta’ tali ¢ittadin tal-Unjoni Ewropea,

qal li skont hu, dan is-subartikolu jirreferi ghal:

“previous convictions which took place before the EU national started to exercise his
freedom of movement in Malta.”

Ligi rilevanti ghall-vertenza odjerna.

Id-Direttiva 2004/38/KE tal-Parlament Ewropew u tal-Kunsill tad-29 ta’
April 2004, dwar id-drittijiet tac-Cittadini ta’ I-Unjoni u tal-membri tal-familja
taghhom biex ji¢¢aqilqu u jghixu liberament fit-territorju ta’ I-Istati Membiri,
tipprovdi hekk fl-Artikoli 27 u 28 taghha (enfazi ta’ din il-qorti):




Artikolu 27 (Principii Generali)

1. Bla hsara ghad-disposizzjonijiet ta’ dan il-Kapitolu, [-Istati Membri jistghu
Jirrestringu I-liberta ta’ moviment u residenza tac-cittadini ta’ I-Unjoni u tal-
membri tal-familja taghhom, irrispettivament mic-cittadinanza, minhabba politika
pubblika, sigurta pubblika jew sahha pubblika. Dawn ir-ragunijiet m'ghandhomx
Jigu nvokati ghal skopijiet ekonomici.

2. II-mizuri_mehuda minhabba ragunijiet ta’ politika pubblika jew ta’

siqurta pubblika ghandhom ikunu skond il-principju ta’ proporzjonalita

u ghandhom ikunu bbazati esklussivament fuq il-kondotta personali ta’
l-individwu _kkoncernat. Kundanni _kriminali __precedenti _m‘ghandhomx

minnhom infushom jikkostitwixxu raguni biex jittiehdu dawn il-mizuri.
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I/-kondotta personali _ta l-individwu _kkoncernat ghandha
tirrapprezenta theddida genwina, attwali u serja bizzejjed li tolgot
wiehed mill-interessi fondamentali tas-socjeta. Gustifikazzjonijiet Ii huma
iZolati mill-partikolaritajiet tal-kaz jew Ii jiddependu fuq konsiderazzjonijiet ta’
prevenzjoni generali mghandhomx jigu accettati.

3. Sabiex ikun accertat jekk il-persuna kkoncernata tirrappreZentax periklu ghall-
politika pubblika jew ghas-sigurta pubblika, fil-hrug tac-certifikat ta’ registrazzjoni
Jjew, fin-nugqgas ta’ sistema ta’ registrazzjoni, mhux aktar tard minn thet xhur
middata tal-waslien tal-persuna kkoncernata fit-territorju jew mid-data tar-
rappurtagg tal-preZenza taghha fit-territorju, kif previst fl-Artikolu 5(5), jew fil-
mument I tinhareg il-karta ta’ residenza, I-Istat Membru ospitanti jista, jekk dan
Jitgies bhala essenzali, jitlob lill-Istat Membru ta’ origini u, jekk hemm il-bZzonn /lill-
Istati Membri ohra, biex jipprovdu informazzjoni dwar rekordji talpulizija
precedenti Ii jista’ jkollha I-persuna kkoncernata. Dan I-istharrig mghandux isir
b'mod sistematiku. L-Istat Membru kkonsultat jista’ jaghti r-risposta tieghu fi
Zmien xahrejn.

4. L-Istat Membru Ii hareg il-passaport jew il-karta ta’ l-identita ghandu jhalli lit-
titolar tad-dokument Ii tkecca minhabba politika pubblika, sigurta pubblika jew
sahha pubblika minn Stat Membru iehor biex jerga’ jidhol fit-territorju tieghu
minghajr xi formalita anke jekk id-dokument mghadux validu aktar jew jekk ic-
Cittadinanza tat-titolar ged tigi kkontestata.

Artikolu 28 (Protezzjoni minn tkeccija)

1. Qabel ma tittiehed decizjoni ta’ tkeccija minhabba politika pubblika jew sigurta
pubblika, I-Istat Membru ospitanti ghandu jqis I-konsiderazzjonijiet bhat-tul tar-
residenza ta’ I-individwu kkoncernat fit-territorju tieghu, I-eta, I-istat ta’ sahha, is-
sitwazzjoni familjari u dik ekonomika, integrazzjoni socjali u kulturali fl-Istat
Membru ospitanti u I-limitu tar-rabtiet tieghu mal-pajjiz ta’ origini.

2. L-Istat Membru ospitanti ma jistax jiehu decizjoni ta’ tkeccija kontra cittadini ta’ /-
Unjoni jew il-membri tal-familja taghhom, irrispettivament mic-Cittadinanza, I
ghandhom id-dritt ta’ residenza permanenti fit-territorju tieghu, hlief minhabba
ragunijiet serji ta’ politika pubblika jew ta’ sigurta pubblika.
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3. Decizjoni ta’ tkeccija mghandhiex tittiehed kontra cittadini ta’ I-Unjoni, hlief meta
d-decizioni hi bbazata fug ragunijiet imperattivi ta’ siqurta pubblika, kif imfissra
mill-Istati Membri, jekk dawn:

(a) ghexu fi-Istat Membru ospitanti ghall-ghaxar snin precedenti; jew

(b) huma minorenni, hlief jekk it-tkeccija hi necessarja ghall-ahjar interessi tat-
tifel/tifla, kif previst mill-Konvenzjoni tan-Nazzjonijiet Uniti dwar id-Drittijiet tat-
Tral ta’ I-20 ta’ Novembru 1989.

13. IlI-Ligi Sussidjarja 460.17 (Ordni dwar il-Moviment Liberu ta’ Cittadini tal-
Unjoni Ewropea u tal-Membri tal-Familji taghhom), timplimenta il-fuq
imsemmija Direttiva 2004/38/KE. Ta’ rilevanza huma I-Artikoli 12, 13 u 14. Din

il-Qorti ser ti¢c¢ita I-partijiet rilevanti minnhom (enfasi ta’ din il-Qorti):

Artikolu 12:

(1) Id-drittijiet imsemmija fl-artikolu 3(1F gbandhom jigu ristretti permezz ta’
decizjoni Ii tittiehed abbazi tal-policy pubblika, dik ta’ sigurta * pubblika, jew ta’
sahha pubblika:

IZda dawk id-drittijiet mghandhomx ikunu unikament ristretti biex iservu finijiet
ekonomici.

(2) Fl-applikazzjoni tad-dispozizzjonijiet tas-subartikolu (1):

(a) id-decizjoni rilevanti ghandha tkun konformi mal-principju ta’
proporzjonalita’;

(b) id-decizjoni rilevanti _ghandha tkun eskluzivament bazata fuq [-imdieba
personali tal-persuna in kwistjoni, bla hsara ghall-fatt illi:

(i) il-kundanni kriminali tal-persuna ma _jikkostitwixxux, fihom
infushom, ebda bazi biex tittiehed id-decizjoni rilevanti:

(i) l-imgieba personali tal-persuna in kwistioni tippreZenta theddida
genwina, prezenti u _seria_bizzejjed li taffettwa wiehed mill-interessi
fundamentali tas-socjeta *;

(i) affarijlet isolati mid-dettalji tal-kaz jew I ghandhom xjagsmu ma’
kunsiderazzjonijiet ta’ prevenzjoni generali, ma jiggustifikawx decizjoni
rilevanti.

3 Dhul, residenza u impieg f’ Malta ta’ ¢ittadini tal-Unjoni Ewropea u tal-familja taghhom
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Artikolu 13

(1) Persuna Ii ttemm milli jkollha d-dritt Ii tirrisjedi bis-sahha ta’ dan [-Ordni jew Ii ssir
piz ragonevoli fuq is-sistema ta’ assistenza socjalj, tista’ titnehha minn Malta:

IZda ordni ta’ tnehhija mghandhiex tkun konsegwenza awtomatika malli persuna
tirrikorri ghas-sistema ta’ assistenza socjali £ Malta.

IZda wkoll bla hsara ghad-dispoZizzjonijiet ta’ dan [-Ordni, mghandux jinhareg
ordni ta’ tnehhija fil-kaz ta’ persuna Ii tkun haddiem, jew Ii tahdem ghal rasha,
Jew Ii ged tfittex ix-xoghol, Ii tista’ tipprovdi evidenza i hi ged tkompli tfittex
impieg u i ghandha cans genwin Ii tigi impjegata, jew il-membri tal-familja ta’
dawn il-persuni.

(2) Fil-kaz Ii tittiehed decizjoni dwar it-tnehhija Ii tkun ibbazata fuq ragunijiet ta’
policy pubblika jew ta’ sigurta’ pubblika, ghandu jigi tenut kont mill-Ufficcjal
Principali tal-Immigrazzjoni ta’ ghadd ta’ konsiderazzjonijiet Ii jistghu jinkludu:

(a) il-perjodu ta’ residenza ' Malta tal-persuna Ii ghandha titnehha;
(b) I-eta’ ta’ dik il-persuna;

(c) l-istat ta’ sahha ta’ dik il-persuna;

(d) is-sitwazzjoni tal-familja tieghu u dik ekonomika,;

(e) l-integrazzjoni socjali u kulturali tieghu f Malta,

(f) l-estent tal-konnessjonijiet tieghu mal-pajjiz ta’ origini.

(3) Mghandhiex tittiehed decizjoni dwar it-tnehhija fil-kaz ta’ cittadin tal-Unjoni u /-
membri tal-familja tieghu, irrispettivament mic-cittadinanza, Ii jkollhom dritt ta’
residenza permanenti, hlief ghal ragunijiet serji ta’ policy pubblika u ta’ sigurta’
pubblika.

(4) Mghandhiex tittiehed decizjoni dwar it-tnehhija kontra cittadin tal-Unjoni, hlief
meta dik id-decizjoni tkun ibbazata fug motivi imperattivi ta’ sigurta " pubblika,
Jjekk dak ic-cittadin:

(a) ikun irrisjeda " Malta ghal perjodu kontinwu ta’” mill-ingas ghaxar snin gabel
dik id-decizjoni; jew

(b) ma jkunx ghalaq l-eta’ ta’ tmintax-il sena kemm-il darba dik id-decizjoni ma
tkunx mehtiega fl-ahjar interess tieghu.

Artikolu 14

(1) Id-Direttur’ ghandu jinforma lill-persuna i jkollha I-moviment liberu taghha
ristrett skont dan /-Ordni, jew Ii tkun ser titnehha, bil-miktub u b'mod preciz u
komplet, bir-ragunijiet ghal dik ir-restrizzjoni jew bir-ragunijiet ghal dik it-
tnehhija, Ii fughom tkun imsejsa d-decizjoni i tkun ittiehdet fil-konfront tieghu,

* Direttur ghal Affarijiet dwar Cittadinanza u Expatriates

10



hekk Ii din tkun tista’ tiftiehem minn dik il-persuna, kemm-il darba dan ma jmurx
kontra l-interessi tas-sigurta* ta’ Malta:

1IZda fejn applikabbli, I-imsemmija persuna ghandha tkun infurmata biz-Zmien
permess biex titlag minn Malta hlief f kaZijiet debitament sostanzjati ta’ urgenza,
iZ-Z2mien permess biex titlag minn Malta mghandux ikun ingas minn xahar mid-
data tan-notifika.

(2) Id-Direttur ghandu jinforma lill-persuna msemmija fis-subartikolu (1), bil-miktub,
bid-dritt ta’ dik il-persuna Ii tressaq appell lill-Bord u bil-limitu ta’ Zmien ghall-
appell u I-Bord ghandu jeZzamina l-legalita ' tad-decizjoni tat-tnehhija, kif ukoll il-
fatti u c-cirkostanzi Ii fughom hija bbazata /-misura proposta, jizqura li d-decizjoni
mhix sproporzjonata, partikolarment fid-dawl tar-rekwiziti stabbiliti fl-Artikolu 13.

14. L-Att dwar I-Immigrazzjoni (Kap 217) jipprovdi hekk fl-Artikolu 25A(8):

7

(8) Id-decizjonijiet tal-Bord® ghandhom ikunu finali hlief ghar-rigward ta’ punti ta
dritt decizi mill-Bord rigward deciZjonijiet Ii jkunu jolgtu persuni bhal dawk
imsemmija fit-Tagsima III, /i minnhom jista’ jkun hemm appell fi Zmien ghaxart
ifiem quddiem il-Qorti tal-Appell (Gurisdizzjoni Inferjuri). Il-Bord tar-Regoli
mwaqqaf taht l-artikolu 29 tal-Kodici tal-Organizzazzjoni u Proceduri Civili jista’
Jaghmel regoli Ii jkunu jirregolaw appell bhal dak.

Konsiderazzjoni.

15. Kuntrarjament ghal dak li jargumenta d-Direttur appellat fir-risposta tal-appell
dan huwa appell fuq punt ta’ dritt (a/ termini tal-Artikolu 25A(8) tal-Kap 217).

Minn qari tar-rikors tal-appell hu evidenti li |I-appellant gieghed jilmenta dwar

applikazzjoni ta’ ligi b’'mod Zbaljat.

16. Fl-ittra tal-25 ta’ Lulju, 2017 li ntbaghtet minn Identity Malta lill-appellant,
saret riferenza ghar-regolament 12 u 14(1) tal-Legislazzjoni Sussidjarja
460.17. L-appellant appella quddiem il-Bord wara li réieva dik l-ittra, li fiha
jinghad li I-appellant ghandu jedd li jappella quddiem |-Immigration Appeals
Board skont regolament 14(2) tal-istess Legislazzjoni Sussidjarja. Minn dak id-

dokument hu evidenti li I-appellat ibbaza d-decizjoni tieghu fuq il-fatt li Rapan

> Bord tal-Appelli dwar I-Immigrazzjoni
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17.

18.

19.

20.

kien instab hati li mporta d-droga f'Malta.

L-argument li aghmel Ryan Spagnol (rapprezentant tad-Direttur ghal Affarijiet
dwar Cittadinanza u Expatriates) li fil-fehma tieghu I-Artikolu 12(2)(b)(i)
jirreferi ghall-kundanni kriminali gabel mal-persuna (Cittadin tal-Unjoni
Ewropea) bdiet tezercita d-drittijiet tal-liberta tal-moviment f' Malta, m'hijiex
ta’ rilevanza ghall-finijiet ta’ dawn il-proceduri. Dak li hu kardinali hu li gabel
jiehu d-decizjoni, I-appellat kellu jqies il-kwadru kollu tal-fatti u mhux jillimita
ruhu ghas-sentenza tal-Qorti Kriminali fil-kaz Ir-Repubblika ta’ Malta vs
Repan tat-2 ta’ Ottubru, 2013.

Huwa minnu (kif jargumenta d-Direttur fir-risposta tal-appell tieghu) li ma
jezisti I-ebda obbligu specifiku impost fuqu mil-ligi li huwa jikkomunika mad-
Direttur tal-Facilita® Korrettiva ta’ Kordin, izda ladarba skont I-Artikolu
12(2)(b)(i) huwa kien obbligat li jgies il-fatti kollha oltre I-kundanna kriminali

tieghu, u ladarba fid-data meta harget |-ordni Repan kien ghadu inkarcerat,
mela allura ¢ertament li kien jinkombi fuqu li jikkomunika ma’ xi uffi¢jali tal-
habs sabiex jinforma ruhu iktar u iktar meta tgies li kien ilu erba’ snin ighix

hemm. Il-preambolu stess tad-Direttiva 2004/38 jipprovdi:

"(23) Expulsion of Union citizens and their family members on grounds of public policy or
public security is a measure that can seriously harm persons who, having availed themselves
of the rights and freedoms conferred on them by the [EC] Treaty, have become genuinely
Integrated into the host Member State. The scope for such measures should therefore
be limited in accordance with the principle of proportionality to take account of
the degree of integration of the persons concerned, the length of their residence in
the host Member State, their age, state of health, family and economic situation

and the links with their country of origin’.

II-Bord tal-Appelli dwar I-Immigrazzjoni, konsegwentement, kien ukoll zbaljat

meta kkonkluda li d-Direttur applika il-ligi korrettement.

B'riferenza ghall-Artikolu 12(2)(b)(i) tal-Ledislazzjoni Sussidjarja 460.17 (li
jistipula li kundanni kriminali fihom infushom ma jikkostitwixxux bazi biex
tittiehed decizjoni li tirristringi I-moviment liberu ta’ ¢ittadin tal-Unjoni
Ewropea) il-Bord gal li dan ma jfissirx li I-iStat Membru ghandu jgis unikament

I-imgieba personali tal-persuna waqt u wara l|-inkarcerazzjoni ad eskluzjoni
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21,

22.

23.

tal-imgieba taghha qabel I-inkarcerazzjoni, cioe’ meta kienet involuta
fattivita™ kriminali li wasslet ghall-sejbien ta’ htija u kundanna ghal disa’ snin
prigunerija. Pero’ mbaghad ma kkummentax fuq il-fatt |i d-Direttur
effettivament gies unikament |-imgieba personali ta’ Repan qabel u ma
kkunsidrax l-imgieba tieghu waqt l|-inkarcerazzjoni (sad-data tad-decizjoni

Repan kien ghadu inkarcéerat).

Fid-decizjoni |-Bord irrefera ghas-sentenza C-145/09 Land Baden-
Wiirttemberg vs Panagiotis Tsakouridis, tal-Qorti tal-Gustizzja tal-Unjoni
Ewropea. Dan il-kaz kien jirrigwarda persuna ta’ nazzjonalita™ Griega li tghix il-
Germanja, u li fil-konfront taghha kienet ittiehdet decizjoni ta’ tkeccija wara
kundanna kriminali ta” hames snin minhabba li kien, “dealing in narcotics as

part of an organized group’. L-Administrative Court of Stuttgart kienet

annullat id-decizjoni, ghaliex dehrilha |i Tsakouridis kien jikkwalifika ghall-
protezzjoni taht [-Artikolu 28(3) tad-Direttiva 2004/38/EK. Il-Higher

Administrative Court of Baden-Wirttemberg, fil-mori tal-proc¢eduri tal-appell

aghmlet riferenza lill-Qorti tal-Gustizzja fejn stagsiet x'ghandu wiehed jifhem

bil-frazi, “ ragunijiet imperattivi ta’ sigurta * pubblika’ fl-Artikolu 28(3).

II-Qorti tal-Gustizzja wiegbet:

"Should the referring court conclude that the Union citizen concerned enjoys the
protection of Article 28(3) of Directive 2004/38, that provision must be interpreted as
meaning that the fight against crime in connection with dealing in narcotics as part of
an organised group is capable of being covered by the concept of ‘mperative
grounds of public security’ which may justify a measure expelling a Union citizen who
has resided in the host Member State for the preceding 10 years.

Should the referring court conclude that the Union citizen concerned enjoys the
protection of Article 28(2) of Directive 2004/38, that provision must be interpreted as
meaning that the fight against crime in connection with dealing in narcotics as part of
an organised group is covered by the concept of 'serious grounds of public policy or
public security.”

Ghalhekk il-qorti ddeterminat li, “the fight against crime in connection with

dealing in narcotics as part of an organised group'”:

- tista’ tinkwadra taht “serious grounds of public policy or public security”
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24,

25.

26.

(“ragunijiet serji ta’ politika pubblika jew ta’ sigurta” pubblika”) ai termini
tal-Artikolu 28(2),

- u tinkwadra taht “imperative grounds of public security’ (“radunijiet
imperattivi ta’ sigurta” pubblika”) ai termini tal-Artikolu 28(3).

Id-disposizzjoni li tapplika fil-kaz ta’ Valdimir Repan, li ma kienx ilu jghix Malta
ghal aktar minn ghaxar (10) snin, huwa |-Artikolu 28(2).° Ghalhekk sabiex
jitlef id-dritt kien hemm bzonn ta, “serious grounds of public policy or public

security” .

Dik I-istess qorti qalet li I-glieda kontra r-reati ta’ traffikar organizzat ta’ droga
tinkwadra taht, “serious grounds of public policy or public security’ taht I-
Artikolu 28(2). II-CJEU pero” enfasizzat:

“48. It should be added that Article 27(2) of Directive 2004/38 emphasises that the
conduct of the person concerned must represent a genuine and present threat
to a fundamental interest of society or of the Member State concerned, that
previous criminal convictions cannot in themselves constitute grounds for taking
public policy of public security measures, and that justifications that are isolated from
the particulars of the case or that rely on considerations of general prevention cannot
be accepted.”

49. Consequently, an expulsion measure must be based on an individual
examination of the specific case....

F'sentenza ohra tal-istess qorti (Grand Chamber) tat-22 ta’ Mejju, 2012 fil-kaz
P.I. v Oberburgermesiterin der Stad Remshceid, fil-parti dispozittiva
ntqal:

"The issue of any expulsion measure is conditional on the requirement that the personal
conduct of the individual concerned must represent a genuine, present threat affecting
one of the fundamental interests of society or of the host Member State, which
implies, in general, the existence in the individual concerned of a propensity to act
in the same way in the future. Before taking an expulsion decision, the host Member State
must take account of considerations such as how long the individual concerned has resided on
its territory, his/her age, state of health, family and economic situation, social and cultural

Integration into that State and the extent of his/her links with the country of origin’.

® L-artikoli korrispondenti ghall-Artikoli 28(2) u 28(3) tad-Direttiva 2004/38/KE huma I-Artikoli 13(3) u
13(4) tal-Ligi Sussidjarja 460.17 rispettivament.

7 L-artikolu korrispondenti ghall-Artikolu 27(2) tad-Direttiva 2004/38/KE huwa I-Artikolu 12(2) tal-Ligi
Sussidjarja 460.17.
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27.

28.

Fil-parti tal-motivazzjoni ntgal ukoll li:

"Lastly, as is clear from the terms in which Article 28(1) of Directive 2004/38 is couched,
before taking an expulsion decision on grounds of public policy or public security, the host
Member State must take account of considerations such as how long the individual concerned
has resided on its territory, his/her age, state of health, family and economic situation, social
and cultural integration into that State and the extent of his/her links with the country of

origin”.

Id-Direttur ghal Affarijiet ta’ Cittadinanza u Expatriates f'dan il-kaz ibbaza d-
decizjoni tieghu biss fuq il-fatt li Repan kien instab hati ta’ importazzjoni ta’
droga f'Malta. Ma sar I-ebda ezercizzju biex jigi determinat jekk attwalment I-
appellant huwiex theddida genwina u attwali ghall-interess tas-soc¢jeta f'Malta.
Ghalhekk id-decizjoni ittiehdet bi ksur tad-Direttiva 2004/38/KE u tal-Ligi
Sussidjarja 460.17 li timplimenta tali direttiva. Kien zbaljat ghalhekk il-Bord

meta ddikjara li, “/t is the Board’s firm view that the Director applied the

applicable legislation correctly”. Dan zgur li ma kienx il-kaz.

Gialadarba hu evidenti li I-appellat ma giesx il-fatti kollha relatati ma’ dan il-
kaz, ma kien gatt possibbli ghalih li jasal ghal decizjoni bazata fuq dak Ii jrid ir-
regolament 14 tal-Legislazzjoni Sussidjarja 460.17.

Ghal dawn il-motivi tilqga’ I-appell u thassar id-decizjoni tal-Bord tal-

Appelli dwar I-Immigrazzjoni tas-26 ta’ Dicembru 2017 u d-decizjoni tal-

appellat tal-25 ta’ Lulju 2017. L-appellat ghandu jikkunsidra mill-gdid il-

kaz a bazi ta’ dak li nghad f'din is-sentenza.

L-ispejjez taz-zewg istanzi ghandhom jithallsu mill-appellat.

Anthony Ellul.
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