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Permezz ta’ dikjarazzjoni pprezentata fit-Tribunal Industrijali fl-24 t" Awissu
2015, Antoinette Farrugia ppremettiet illi fl-1 ta’ Jannar 2010 hija kienet
iffirmat kuntratt ta’ impieg indefinit bhala optical sales assistant mas-socjeta
Optical (CCSG) Company Limited. Izda permezz ta’ ittra datata 8 ta’
Dicembru 2014 dgiet infurmata illi I-impieg taghha kien se jigi terminat b’
effett minn April 2015 fuq bazi ta’ redundancy in vista tal-fatt li I-Ajruport
Internazzjonali ta’ Malta ma geddidilhiex il-kuntratt sabiex tibga’ topera |-
hanut tan-nuccalijiet fejn hi kienet tahdem.Madanakollu offritilha opportunita
ta’ impieg ma’ ‘associated company, ossija, l-intimata Classic Group Limited,
izda b’kundizzjonijiet u salarju angas favorevoli. Ir-rikorrenti ma’ gablitx
mal-proposta u gie tterminat |-impieg. Ir-rikorrenti ssostni li I-kuntratt tal-
impieg ma giex itterminat minhabba redundancy izda ghal ragunijiet ohra bi
ksur tad-dispozizzjonijiet tal-Kap. 452 tal-Ligijiet ta’ Malta. Irreferiet ukoll
ghall-artikolu 36 tal-Kap. 452 tal-Ligijiet ta’ Malta li jistabbilixxi li impjegat li
jerga’ jiddahhal fimpieg ma jistax jinghata kundizzjonijiet ingas favorevoli
minn dawk li kienet se tkun intitolata ghalihom li kieku I-kuntratt ma giex
terminat, kif effettivament ghamlu s-socjetajiet intimati.



Classic Group Limited wiegbet! illi r-rikorrenti kienet impjegata mas-socjeta
intimata |-ohra, Optical (CCSG) Company Limited. Ghalkemm hija azzjonista
ta’ terz tal-ishma ta’ din is-socjeta, Optical (CCSG) Company Limited hija
ghal kollox distinta u separata minnha u skont il-ligi ma tifformax parti mill-
istess grupp ta’ kumpanniji. Ti¢had li sar xi trasferiment ta’ negozju
bejniethom. Dak li gara hu izda li s-socjeta Optical (CCSG) Company Limited
ma rnexxilhiex tirbah tender ghat-tigdid tal-kirja minn fejn kienet topera |-
hanut bl-isem ‘Classic Optical’ fl-ajruport internazzjonali ta’ Malta liema
tender intrebah minnha wara li hija kienet ghamlet bid separat. Hija kienet
offriet impieg lir-rikorrenti izda ftehim ma ntalhagx. Ghalgastant ma
japplikawx il-provvedimenti tal-artikolu 36(3) tal-Kapitolu 452 tal-Ligijiet ta’
Malta in kwantu r-rikorrenti gatt ma kienet impjegata maghha u
konsegwentement (i) qatt ma tterminatilha I-impieg a bazi ta’ redundancy
jew ghal xi raguni ohra; (ii) gatt ma giet impjegata mill-gdid.

Optical (CCSG) Company Limited wiegbet? illi f' dan il-kaz ma kien hemm |-
ebda trasferiment ta’ negozju, la a fenur tal-Kap. 452 tal-Ligijiet ta’ Malta,
langas a tenur tal-L.S. 452.85 u langas taht ebda interpretazzjoni ohra. Il-
lokazzjoni prezenti favur l-intimata |-ohra Classic Group Limited tal-hanut i
sas-26 ta’ April 2015 kien gestit minnha sehh biss bhala konsegwenza ta’
offerta maghmula mis-socjeta Classic Group Limited indipendentement minn
u in kontraposizzjoni ma’ I-offerta minnha maghmula. L-attivita taghha b’
hekk waqgfet kompletament u dan wassal ghar-redundancy tar-rikorrenti
skont i¢-cirkostanzi kontemplati fil-ligi. Tghid inoltré li I-attivita taghha ma
ssoktatx wara li |-lokazzjoni tal-hanut nghatat lil Classic Group Limited li ma
kellha ebda obbligu timpjega lill-ex impjegati taghha taht I-istess
kundizzjonijiet li kellhom maghha jew thallihom ikomplu I-impieg taghhom b’
mod ininterrott.

Fl-udjenza tad-9 ta’ Dicembru 2015, gie deciz li t-Tribunal kellu fl-ewwel lok
jiddeciedi kienx hemm trasferiment ta’ negozju jew le.

Permezz ta’ decizjoni preliminari* moghtija fl-14 ta’ Frar 2018 it-Tribunal
iddecieda li dak li sar bejn iz-zewg kumpanniji u I-MIA fih lI-elementi
necessarji li jikkostitwixxu ‘trasferiment ta’ negozju’ u
sussegwentement ordna I-prosegwiment tal-kaz.”

L Fol. 12.
2 Fol. 39.
3 Fol. 38.

* Fol. 251 — 255.
> Enfasi tal-Qorti.



Illi minn din is-sentenza appellaw iz-zewg kumpanniji intimati permezz ta’
zewq rikorsi separati izda t-talba taghhom hija sostanzjalment [-istess,
ossija, li s-sentenza preliminari tat-Tribunal Industrijali tal-14 ta’ Frar 2018
tigi mhassra u li jigi dec¢iz minflok li ma sehh ebda trasferiment ta’ negozju
bejniethom.

Din is-sentenza hi dwar I-appell ta’ Classic Group Limited a fenur tal-
artikolu 82(3) tal-Att dwar I-Impiegi u Relazzjonijiet Industrijali (Kap. 452
tal-Ligijiet ta’ Malta). Hija tilmenta illi t-Tribunal Industrijali applika hazin il-
ligi billi znatura ghall-kollox it-tifsira tal-kuncett legali ta’ ‘trasferiment ta’
negozji/ u di piu ma ta’ I-ebda radunijiet jew motivazzjonijiet illi fughom
ibbaza ‘I fuq imsemmija konkluzjoni tieghu illi ‘dak /i sar bejn iz-Zewg
kumpanniji u I-MIA fih I-elementi necessarji Ii jikkostitwixxu 'Trasferiment ta’
Negozju'.

L-appellata wiegbet illi I-appell tal-appellanti huwa prin¢ipalment li t-Tribunal
ghamel apprezzament zbaljat tal-provi prodotti quddiemu. Tghid li dan ma
kiex il-kaz u s-sentenza tal-Bord jisthoqgqilha konferma fl-intier taghha.

Fatti.

Ir-rikorrenti kienet impjegata ma’ Optical (CCSG) Company Limited,
b’kuntratt ta’ impieg li ffirmat fl-1 ta’ Jannar, 2010 bhala Optical Sales
Assistant fil-hanut Classic Opticians li I-principal kellha fl-ajruport. Ir-
rikorrenti kienet ilha tahdem ma’ dik il-kumpannja sa minn 29 ta’ Lulju,
2008 bhala Optical Sales Supervisor.

L-azzjonisti tal-kumpannija Optical (CCSG) Company Limited huma Classic
Company Limited, Classic Group Limited u S G Two Limited.

II-hanut ta’ Optical (CCSG) Company Limited kien fl-istess lok fejn kien ta’
Classic Group Limited, u fil-fatt ma kienx hemm hajt li jissepara z-zewg
spazji. Kien hanut wiehed, parti minnu hanut tan-nucécalijiet u l-iehor ta’
Classic Jewellers. Il-hanut kien faccata d-dhul ghad-departure gates fl-
ajruport (groundfioor).

Fil-parti tal-hanut fejn kien isir bejgh ta’ nuccalijiet, kien hemm tliet
haddiema; ir-rikorrenti, Caroline Debono u Christine Vella.

Permezz ta’ ittra datata 8 ta’ Dicembru, 2014 ir-rikorrenti giet infurmata

mill-prin¢ipal li I-impieg taghha kien ser ikun tterminat minhabba
redundancy ghaliex I-MIA ma kinitx ser iggedded il-kuntratt li kellha mal-
kumpannija. Ir-rikorrenti kienet infurmata wkoll li I-impieg kien ser jispi¢ca

fit-8 ta’ April, 2015. Fl-ittra ntqal ukoll: "7The Shareholders of the Company
has made attempts to find you an alternative position within their
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associated companies, and I am pleased to inform you that Classic Group
Ltd has agreed to re-employ you immediately after your termination with
CCSG”. L-ittra kienet iffirmata minn Stephan Stillon, Paul Fenech u Robert
Tua.

Paul Fenech hu direttur manigerjali tal-kumpannija Classic Group Limited.
Optical (CCSG) Company Limited m‘ghadhiex topera u l-intenzjoni hi li
tkun xolta.

Ir-rikorrenti kompliet tahdem it-tmien gimghat notice li ssemmew fl-ittra.
Minkejja dak li nkiteb fl-ittra tat-8 ta’ Dicembru, 2014 ir-rikorrenti spi¢¢at
bla xoghol wara li saru numru ta’ lagghat. Pero’ xehedet li xi gimgha wara
kienet sabet xoghol Nuance Group pero’ kienet tahdem tletin siegha fil-
gimgha u ma kellhiex sahra.

Skont il-kuntratt li Optical (CCSG) Company Limited kellha mal-MIA, il-
ftehim skada fil-31 ta’ Dicembru, 2014. Fil-fatt jirrizulta wkoll mill-kuntratt
ta’ lokazzjoni li fis-17 ta’ Novembru, 2015 Classic Group Limited iffirmat
skrittura ta’ lokazzjoni mal-MIA, u I-kirja bdiet fl-1 ta’ Jannar, 2015.

Fittra legali datata 8 ta’ Lulju, 2015 Optical (CCSG) Company Limited
infurmat lir-rikorrenti li, “.... the termination of your employment occurred
after our clients failed to successfully tender and re-acquire the lease of
the establishment they ran at the Malta International Airport. This tender
was subsequently won by Classic Group Ltd’. Intqal li z-zewg
kumpanniji tefghu tenders separati, u li ntrebah minn Classic Group Ltd.
Pero’ skont George Mallia, kap tar-retail u proprjeta gewwa I|-ajruport, ma
kinitx harget sejha pubblika ghall-offerti. Hu xehed: "Fdan il-kaz ejja
nghid ittiehdet id-decizjoni illi I-kategorija tal-Optical giet inkorporata ma’
kuntratt differenti hence ma kienx baga’ lok ghal spazju biex jigi offrut lill-
Optical Service minn gol-Airport through a separate contract ejja nghid
hekk”.

Konsegwentement Optical (CCSG) Company Limited spiccat minghaijr
spazju minn fejn tmexxi n-negozju taghha gewwa l|-ajruport.

Fl-ispazju minn fejn gabel kienet topera Optical (CCSG) Company Limited,
bdiet topera Classic Group Limited fejn ghandha hanut tan-nuécalijiet.
Classic Group Limited dejjem sostniet li ma kienx hemm {ransfer of
business.

Ikkunsidrat:

10.

Skond I-artikolu 82(3) tal-Att dwar I-Impiegi u r-Relazzjonijiet Industrijali
(Kap 452) tal-Ligijiet ta’ Malta:-



Fil-kazi ta’ tkeccija minghajr kawza gusta u fil-kazi i jagghu taht il-
gurisdizzjoni tat-Tribunal skont [-artikolu 75(1)(a) u (b), jkun hemm dritt ta’
appell fug punt ta’ ligi. Dan [-appell ghandu jsir b'rikors lill-Qorti tal-Appell
kkostitwita skont [-artikolu 41(6) tal-Kodici ta’ Organizzazzjoni u Procedura
Civili. Dan ir-rikors ghandu jigi ppreZentat mhux aktar tard minn tnax-il gurnata
mid-data tad-decizjoni tat-Tribunal:

1zda meta jsir appell lill-Qorti tal-Appell, u wahda mill-partijiet titlob Ii /-
appell jigi dikjarat null u bla effett minhabba fli ma kienx bbazat fug punt ta’ ligi
deciz mit-Tribunal jew Ii I-appell huwa null u bla effett fil-ligi ghal kull raguni
ohra tkun Ii tkun, dak l-appell ghandu jintbaghat mir-Registratur lill-Qorti tal-
Appell biex jinghata digriet in camera dwar l-ammissibilita jew xort’ ohra tal-
appell.”

11. Din il-Qorti sejra I-ewwel tiddetermina jekk id-decizjoni hawn appellata hijiex
nieqsa minn motivazzjoni xierqa kif allegat mill-appellanti in kwantu tali
allegazzjoni hija bla dubju punt ta’ dritt:

Kif inhu sew affermat f’ gurisprudenza kostanti, id-decizjonijiet tat-tribunali ghal
dawk i huma konkluzjonijiet ta’ fatt huma finali. Dan ifisser illi jekk il-punt ta’
ligi Ii fugu sar I-appell huwa infondat allura I-Qorti, kif ghamlet fil-kaz ta’ ligijiet
ohra Ii similment jaghtu dritt ta’ appell lilha fuq punt ta’ ligi biss ma tidholx biex
tezamina I-fatti. Ara decizjonijiet a Vol. XLIPIp 399 u Vol. XLITPIp 91 u
p 161, fost bosta ezemplari ohrajn. Dan igieghed jigi rilevat in tezi generali u
apparti ghall-mument mic-cirkostanzi partikolari tal-kaz prezenti;

II-Qorti ser tibda biex tikkonsidra l-aggravju relattiv ghad-dubju prospettat dwar
in-nugqgas ta’ motivazzjoni fis-sentenza appellata. Aggravju dan Ii jikkostitwixxi
punt ta’ dritt dwar ir-ritwalita * tad-decizjoni izda mhux dwar il-meritu deciz;
Issa ma jista’ gatt ikun dubitat illj, kif pacifikament akkolt, il-motivazzjoni hi ta’
essenza tal-gudizzju in kwantu kull sentenza hi mistennija i tiddefinixxi kif jixrag
id-drittijiet u obbligi civili tal-partijiet. L-oghla Qorti ddecediet dan il-punt billi
rriteniet illj, “it-trasparenza fil-gudikati Ii taghti u ssahhah l-awtorita’ taghhom
tista’ temergi biss minn motivazzjoni adegwata. Motivazzjoni Ii kellha tkun tali li
fil-minimu kienet tissodisfa fug kollox il-partijiet in kawza fuqg il-korrettezza
fattwali u guridika tar-ragunijiet Ii wasslu ghad-decizjoni” - “"Gordon Agius -
vs- Avukat Generali”, Qorti Kostituzzjonalj, 20 ta’ Dicembru 2000;°

12. Fil-parti deciziva tas-sentenza appellata t-Tribunal qal:

Sabiex jasal ghal-decizjoni jekk dak i sar bejn iz-zewg entitajiet intimati u I-MIA
ghandux ikun megqgjus bhala ‘trasferiment ta’ negozju, t-Tribunal fela bl-
attenzjoni dovuta I-fatti kollha kif gew sponuti sa issa matul dan il-process. U
dan b'mod partikolari erba’ fatturi Ii jiffturmaw parti mportanti minn dawn il-fatti.

® Zaren Clinton Minton vs Sovereign Hotels Ltd, Qorti tal-Appell, -10 ta' Ottubru, 2005.



Dawn kienu :
- Ix-xhieda ta’ George Mallia (Head of Retail & Property- MIA).

-+ Ix-xhieda ta’ Stefan Stilon (Direttur Optical CCSG) b'mod partikolari fejn
stgarr i kellhom '‘interess car u ntenzjoni illi nkomplu bl-istess
operazzjoni..., ukoll fein gal I 'd-dirigenti tal-MIA kienu ghaziu lill-
offerta kompetitrici ta’ Classic Group...” u Ii '‘B’konsegwenza ta' din
id-decizjoni mehuda mill-MIA, Optical CCSG thalliet minghajr ebda
ghazla ohra hlief li tinforma lill-impjegati kollha taghha illi I-hanut
kien ser jaghlaq'.

- Li Optical (CCSG) Ltd.,, ma baqgghetx toffri s-servizzi kummercjali taghha
mill-MIA wara i permezz ta’ proceduri ta’ tender jew negozjar ta’ offerti, I-
ispazju i kien mikri lilha sabiex jibga’ jsir /-istess kategorija ta’ bejgh gie
mghoddi lill-Classic Group.

- Il-ftehimiet Ii kienu gew iffirmati separatament bejn iz-zewg kumpaniji
(Optical CCSG/Classic Group) u I-MIA u i permezz ta’ tali ftehimiet kien gie
mikri  lithom spazju minn fejn joffru s-servizzi kummercjali taghhom
Fkategoriji kif indikati mill-MIA.

It-Tribunal analizza bir-reqga dovuta I-kontenut ta’ dawn il-fatturi u dan ghamiu
fl-inkwadratura tal-Legislazzjoni Sussidjarja 452.85 Art 3 (1), 'Regolamenti Dwar
Harsien tal-Impiegi Fit-Trasferiment Ta’ Negozju'.

B’ rizultat ta’ din l-analizi, t-Tribunal jiddeciedi Ii dak Ii sar bejn iz-zewg
kumpaniji u I-MIA fih I-elementi necessarji i jikkostitwixxu 'Trasferiment ta’

Negozju.

Sussegwentament jordna I-prosegwiment tal-kaz.’

13. Ir-regolament 3(1) tal-Legislazzjoni Sussidjarja 452.85 Ii rrefera ghalih it-
Tribunal jipprovdi:

3. (1) L-artikolu 38 tal-Att u dawn ir-regolamenti ghandu japplika:

(a) ghal kull trasferiment ta’ azjenda, negozju, jew parti minn
azjenda jew negozju lil principal iehor b’rizultat ta’ trasferiment
Jew fuzjoni legali:

Izda jkun hemm trasferiment skont dan ir-regolament kull meta
Jkun hemm trasferiment ta’ enti ekonomika Ii tibgqa’ ZZomm I-

identita taghha, bl-objettiv li ssegwi attivita ekonomika;”

(b) ghal bidla fil-forniment ta’ servizz;

’ Enfazi tal-Qorti.



() ghal kull azjenda Ii taghmel attivitajiet ekonomici kemm jekk dik
l-attivita hija centrali jew ancillari kemm jekk le, u kemm jekk tkunx
topera ghall-gligh kemm jekk le;

(d) meta u safejn l-azjenda, negozju jew parti mill-azjenda jew negozju li
se jkun ittrasferit ikun sitwat fMalta;

(e) ghal trasferiment ta' bastiment tal-bahar I huwa parti minn
trasferiment ta' impriza, negozju jew parti minn impriza jew negozju fis-
sens ta’dan ir-regolament:

Izda min jircievi t-trasferiment ghandu jkun jinsab,jew Il-impriza, in-
negozju, jew parti minn impriza jew negozju ttrasferiti jibgghu fMalta.

IZda wkoll [-artikolu 38 tal-Att u dawn ir-regolamenti ma ghandhomx
Jjapplikaw fejn l-oggett tat-trasferiment jikkonsisti eskluzivament minn
bastiment tal-bahar wiehed jew aktar.”

14. Is-subregolament (3) tal-istess regolament 3 tal-Legislazzjoni Sussidjarja
452.85 jipprovdi ukoll illi:

(3) It-trasferiment ta’ azjenda, negozju, jew parti minn azjenda jew
negozju skont dawn ir-regolamenti:

(a) Jista’ jigi effettwat permezz ta’ transazzjoni wahda jew aktar; u

(b) Jista’ jsir sew jekk xi proprjeta, mobbli jew immobblitigi
trasferita il min ged jircievi t-trasferiment minn min ged
Jittrasferixxi jew le

15. L-artikolu 38 tal-Kap. 452, li ghalih jaghmel riferenza r-regolament jipprovdi
li:

38.(1) Meta negozju jew azjenda ohra jittiehed il-kontrol/
taghhom, ghal kollox jew fparti minn persuna (hawnhekk izjed 7
qguddiem fdan [-artikolu msejha 'il-persuna Ii litha jigi trasferit in-
negozju") minghand principal (hawnhekk iZzjed il quddiem fdan |-
artikolu msejjah "min jittrasferixxi”), kull impjegat fl-impieg ta’ min
Jittrasferixxi fid-data tat-trasferiment tan-negozju ghandu jitgies Ii jkun
fl-impieg tal-persuna Ii litha jigi trasferit in-negozju u l-persuna Ii litha
Jigi trasferit in-negozju ghandha tassumi d-drittijiet u l-obbligi kollha I
min jittrasferixxi ghandu rigward l-impjegat.’

16. Il-legislazzjoni sussidjarja 452.85 taghti ukoll is-segwenti definizzjonijiet:

"trasferiment” tfisser trasferiment ta’ azjenda li ZZzomm I-identita taghha
bhala grupp organizzat ta’ rizorsi /i ghandu I-objettiv Ii jsegwi attivita



ekonomika u ghandu jinkludi bidla fil-forniment ta’ servizz skont dawn ir-
regolamenti®
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“min jittrasferixxi” tfisser persuna naturali jew legali Il bis-sahha ta
trasferiment ta’ azjenda jew parti minn azjenda, i jinkludi bidla fil-forniment
tas-servizz, tiegaf milli tkun il-principal fir-rigward ta’ azjenda jew parti minn
azjenda trasferita b'dan il-mod;

“min jircievi t-trasferiment” tfisser kull persuna naturali jew legali I, bis-sahha
ta’ trasferiment, Ii jinkludi bidla fil-forniment tas-servizz, issir il-principal fir-
rigward ta’ azjenda jew parti minn azjenda trasferita b'dan il-mod.

17. II-gorti grat kemme-il darba id-decizjoni tat-Tribunal u baqghet ma tistax
tifhem x'kienet ir-raguni li wasslet lit-Tribunal sabiex jikkonkludi li f'dan il-kaz
sehh 7rasferiment ta’ Negozju. It-Tribunal naqas milli jispjega kif I-erba’
fatturi li semma fis-sentenza, wassluh biex jikkonkludi li dak li sar, "... fih /-
elementi necessarji Ii jikkostitwixxu Trasferiment ta’ Negozju”. Pjuttost, uhud
mill-punti |i rrefera ghalihom huma iktar favur it-tezi tal-appellanti. Hekk
ukoll fir-rigward tax-xhieda ta’ George Mallia li ghamel riferenza ghaliha, ma
identifikax liema parti kienet determinanti sabiex tikkonvincih li dan kien kaz
ta’ business transfer.

18. Skont regolament 12 tar-Regoli dwar il-Procedura tat-Tribunal Industrijali,
decizjoni m’ghandhiex ghalfejn tispecifika fid-dettall ir-ragunijiet, izda l-istess
regolament jrid li t-Tribunal ghandu jaghmilha haga cara bid-decizjoni Ii |-
argumenti kollha li ghandhom x" jagsmu u li jitressqu mill-partijiet ghandhom
jittiehdu f* konsiderazzjoni.

19. Din hi sentenza ohra tat-Tribunal Industrijali li tkompli ssahhah il-fehma ta’
din il-gorti li hemm bzonn li dan it-Tribunal ikun dejjem presjedut minn
persuna li ghandha background u esperjenza fil-kamp legali. Dan iktar u
iktar meta tikkunsidra |-exponential growth fis-suq tax-xoghol, fejn ghandna
zieda konsiderevoli ta’ princ¢ipali f'ogsma differenti ta’ negozju u barranin
jahdmu Malta, u fejn ghalhekk hu ragonevoli li wiehed jistenna Zieda
f'employment disputes.

20. Madankollu |-gorti mhijiex tal-fehma li ghandha thassar is-sentenza u tibghat
I-atti lura lit-Tribunal Industrijali. Dan il-kaz diga’ ilu pendenti minn Awissu,
2015 u s’issa hemm decizjoni biss dwar jekk sehhx trasferiment ta’ negozju.
L-effett li tithassar is-sentenza, ikun li I-atti jergghu jintbaghtu lura lit-
Tribunal Industrijali li jkollu jiddeciedi mill-gdid. Decizjoni li terga’ tkun

8 Enfazi tal-Qorti.



21.

22,

23.

soggetta ghall-appell fug punt ta’ ligi. Dan ikun ifisser lok ghall-iktar
dewmien bi pregudizzju ghal kulhadd.

Direttiva 77/187 tal-Unjoni Ewropea kienet tapplika, "to the transfer of an
undertaking, business or part of a business to another employer as a result
of a legal transfer or merger” (artikolu 1(1) tad-Direttiva). L-ghan tad-
Direttiva kien:
"to provide for the protection of the employees in the event of a change of employer,
in particular, to ensure that their rights are safeguarded”.

Direttiva li giet aggornata bid-direttiva 2001/23 tat-12 ta’ Marzu, 2001.

F'sentenza Spikjers vs Gebroeders Benedik Abattoir CV et tat-18 ta’
Marzu, 1986 il-Qorti tal-Gustizzja tal-Unjoni Ewropea qalet:-

"12. Consequently, a transfer of an undertaking, business or part of a business does
not occur merely because its assets are disposed of. Instead it is necessary to
consider, in a case such as the present, whether the business was disposed of as a
going concern, as would be indicated, inter alia, by the fact that its operation was
actually continued or resumed by the new employer, with the same or similar
activites.

13. In order to determine whether those conditions are met, it is necessary to
consider all the facts characterizing the transaction in question, including the type of
undertaking or business, whether or not the business’s tangible assets, such as
buildings and movable property, are transferred, the value of its intangible assets at
the time of the transfer, whether or not the majority of its employees are taken over
by the new employer, whether or not its customers are transferred and the degree of
similarity between the activities carried on before and after the transfer and the
period, if any, for which those activities were suspended. It should be noted,
however, that all those circumstances are merely single factors in the overall
assessment which must be made and cannot therefore be considered in isolation.

14. It is for the national court to make the necessary factual appraisal, in the light of
the criteria for interpretation set out above, in order to establish whether or not there

s a transfer in the sense indicated above”.

Fil-kaz ta’ Christel Schmidt (C-392/92) tal-14 ta’ April, 1994 dik il-gorti
qalet:

"17. According to the case-law of the Court (see the judgment in Spijkers, cited
above, at paragraph 11, and the judgment in Case C-29/91 Dr Sophie Redmond
Stichting v Partol and Others [1992] ECR I-3189, at paragraph 23), the decisive
criterion for establishing whether there is a transfer for the purposes of the directive
/s whether the business in question retains its identity. According to that
case-law, the retention of that identity is indicated inter alia by the actual



24,

25.

26.

continuation or resumption by the new employer of the same or similar
activities. Thus, in this case, where all the relevant information is contained
in the order for reference, the similarity in the cleaning work performed
before and after the transfer, which is reflected, moreover, in the offer to
re-engage the employee in question, is typical of an operation which
comes within the scope of the directive and which gives the employee
whose activity has been transferred the protection afforded to him by that
directive”.

Rilevanti wkoll dak li ntgal fis-sentenza Redmond Stichting v Hendrikus
Bartol et (C-29/91) tad-19 ta’ Mejju, 1992 fejn il-qorti qgalet li d-direttiva
tapplika:

"... wherever, in the context of contractual relations, there is a change in the natural
or legal person who is responsible for carrying on the business and who incurs the
obligations of an employer towards employees of the undertaking (see, most
recently, the judgment in Case 101/87 Bork International v Foreningen af
Arbejdsledere i Danmark [1988] ECR 3057, paragraph 13).

12. The Court has considered in particular that the directive was applicable where
premises were leased, the lease was rescinded and the owner took over the
operation of the undertaking (judgment in Case 287/86 Lansorganisationen i
Danmark fr Tjenerforbundet i Danmark v Ny Molle Kro [1987] ECR 5465), in a case
where a restaurant was leased, the lease terminated and the business
leased to a new lessee who carried on the business (judgment in Case
324/86 Tellerup v Daddy’s Dance Hall [1988] ECR 739) and even where a
bar-discotheque was transferred pursuant to a lease-purchase agreement and
restored to its owner by a judicial decision (judgment in Joined Cases 144 and

145/87 Berg v Besselsen [1988] ECR 2559)”".

Imbaghad fil-kaz Daddy’s Dance Hall (324/86), fis-sentenza tal-10 ta’ Frar
1988 |-istess qorti galet:

"10. It follows that where, upon the expiry of the lease, the lessee ceases to be the
employer and a third party becomes the employer under a new lease concluded with
the owner the resulting operation can fall within the scope of the directive as defined
in Article 1(1). The fact that in such a case the transfer is effected in two
stages, in that the undertaking is first retransferred from the original
lessee to the owner and the latter then transfers it to the new lessee, does
not prevent the directive from applying, provided that the economic unit in
question retains its identity, that is so in particular when, as in this case, the
business is carried on without interruption by the new lessee with the same staff as

were employed in the business before the transfer”.

Fil-kaz in ezami jirrizulta li:
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Vi.

Vii.

Classic Group Limited kellha terz tal-ishma fil-kumpannija Optical
(CCSG) Company Limited.

Kienet biss ir-rikorrenti li ma nzammitx fl-impieg minn Classic Group
Limited.

Classic Group Limited inghatat kirja wkoll fuq I-ispazju li gabel kienet
tikri Optical (CCSG) Company Limited.

Minn dan l-ispazju kompliet negozju ta’ bejgh ta’ nuécalijiet. Hu fatt li
xhieda tal-appellanti galu li issa n-negozju kien biss ta’ nuc¢calijiet tax-
xemx. Madankollu, il-generu tan-negozju xorta baga’ I-istess. Inoltre,
fil-kuntratt ta’ lokazzjoni li ffirmat Classic Group Limited jinghad li n-
negozju kien, "A retail outlet on Landside measuring 102.50 m2 as
per the attached Site Plans to sell precious jewellery (both gold and
silver), fashion jewellery, mid and high Iluxury watches and
eyewear’. 1l-generu tan-negozju ma kienx limitat ghall-bejgh ta’
nuccalijiet tax-xemx. Fatt li kkonferma Karl Micallef stess, kap
ezekuttiv ta’ Classic Group Limited.

MIA ma hargitx sejha ghall-offerti, izda mill-ewwel waslet fi ftehim
ma’ Classic Group Limited.

Classic Group Limited kienet diga’ geghda topera minn gewwa l-istess
hanut f'parti ohra ghall-bejgh ta’ oggetti differenti.

Ma jirrizultax li kien hemm xi perjodu twil ta’ interruption of business.
Anzi jirrizulta Ii fil-31 ta’ Dicembru, 2014 skadiet il-kirja ta” Optical
(CCSG) Company Limited u thalliet tkompli topera sal-ahhar ta’ April,
2015 minkejja li I-kuntratt ta’ lokazzjoni I-gdid li ffirmat Classic Group
Limited mal-Malta International Airport plc dahal fis-sehh fl-1 ta’
Jannar, 2015. Fil-fatt jirrizulta li Optical (CCSG) Company Ltd tat avviz
lill-Korporazzjoni tax-Xoghol u Tahrig li I-impjieg tal-appellanti kien gie
tterminat fis-26 ta’ April, 2015.° Optical (CCSG) Company Limited
thalliet fil-hanut ukoll bl-approvazzjoni ta” Classic Group Limited (ara
Dok. SS4 a fol. 25). Dwar il-perjodu ta’ interruption of business, dan
jidher li kien ta’ cirka gimghatejn biss (ara Dok. SS3 a fol. 124). Dawn
ic-Cirkostanzi fihom infushom jindikaw il-konessjoni li hemm bejn iz-
zew@ kumpanniji li tharrku f'din il-kawza, u li ma kienx hemm xi

° Fol. 6.
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viii.

perjodu ta’ interruzzjoni tali li jista” jwassal lill-qorti biex tikkonkludi li
n-negozju ma tkompliex minn Classic Group Limited.

Gialadarba I-ispazju li kienet tikri Optical (CCSG) Company Limited
tkompla jintuza bhala hanut ghall-bejgh ta’ nuécalijiet, hu allura
evidenti li I-gooawill li nbena mill-ewwel kumpannija matul is-snin
tkompla jitgawda minn Classic Group Limited. Dan irrispettivament
mill-fatt li ntgal li ma sar |-ebda hlas lil Optical (CCSG) Company
Limited.

L-ittra tat-8 ta’ Dicembru, 2014 fejn saret dikjarazzjoni ¢ara minn
Optical (CCSG) Company Limited li Classic Group Limited, "has
agreed to re-employ you immediately after termination with
CCSG”. 1ttra li Paul Fenech, managing director ta’ Classic Group
Limited, iffirma wkoll. Ghalkemm iffirmaha bhala wiehed mid-
diretturi ta’ Optical (CCSG) Company Limited, jibga’ I-fatt li hu kien il-
managing director ta’ Classic Group Limited. Ghall-qgorti dan jista’
jfisser biss li kien hemm qgbil, ukoll minn Classic Group Limited, Ii r-
rikorrenti tkompli |-impieg ma’ Classic Group Limited. Minn dak i
nkiteb fl-ittra I-qorti mhijiex konvinta li kien hemm biss intenzjoni min-
naha ta’ Classic Group Limited.

Mill-provi jirrizulta wkoll li r-rikorrenti kienet |-ewwel wahda mit-tlett
impjegati li kienet bdiet tahdem ma’ Optical (CCSG) Company Limited,
u l-uniku wahda li spi¢éat bla xoghol. Hu evidenti li fil-lagghat li saru
mar-rikorrenti, gara xi haga li m'ghogbitx lid-dirigenti tal-kumpannija
u wassluha biex tibdel il-fehma. Fuq bazi ta’ probabbilta meta tgies
dak li nkiteb fl-ittra tat-8 ta’ Dicembru, 2014 u s-snin twal i r-
rikorrenti kienet ilha tahdem fil-hanut, ir-rikorrenti kienet tinzamm
bhaz-zewd haddiema I-ohra kieku ma garax xi haga. Alfred Anastasi,
manager u xhud tal-appellanti, xehed li meta sar |-/intereview lir-
rikorrenti, "... ma kinitx uriet hegga Ii ha tbiegh il-jewellery ukoll”. 1l-
gorti tgies din il-verzjoni stramba meta tikkunsidra dak li nkiteb fl-ittra
tat-8 ta’ Dicembru, 2014 u li Paul Fenech, li hu wkoll direttur
manigerjali ta’ Classic Group Limited, kien iffirma. Dan apparti li skont
l-istess Paul Fenech, "“... jiena ddecidejt Ii bhala prijorita” ha naghti lil
dawk Jt-tlett impjegati. Pero’ jekk imbaghad wahda mill-impjegati
bdiet taghmel reazzjoni ghax diga kellha x-xoghol lest jiena ma nistax
nimpjega nies li ma jridux jahdmu”. Verzjoni ghal kollox differenti
minn dik li ta Anastasi.
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27.

28.

Xi.

Xil.

Xiii.

Interessanti u rilevanti wkoll li Stefan Stilon, direttur ta’ Optical
(CCSG) Company Limited, xehed |i “... fcertu Zmien, id-dirigenti tal-
Ajruport Internazzjonall ta’ Malta kienu anke offrew il Optical (CCSG)
Company Limited il-possibilta’ i jkollha I-kuntratt taghha estiz taht /-
istess termini u kundizzjonijiet imsemmija fil-kuntratt originali
taghha”. Kompla li pero’” Classic Group Limited ma wriet |-ebda
interess li jigi estiz il-kuntratt ta’ Optical (CCSG) Company Limited. Hu
ghalhekk evidenti li Classic Group Limited riedet tiehu wkoll in-
negozju ta’ Optical (CCSG) Company Limited, u fil-fatt irnexxielha.

Stilon xehed ukoll li, "x/ ftit affarijiet mill-istokk ta’ Optical (CCSG)
Company Limited Ii konna hallejna ghall-Classic Group Limited, u dan
sempliciment sabiex nehilsu minnu”. L-istess qal fir-rigward tal-
ghamara li kien hemm fil-fond. Ghalkemm qal &t mill-ghamara;, ma
specifikax x'kienet. Cirkostanzi |li wkoll huma rilevanti. Meta sarlu
kontro-ezami ta xjifhem li 30% tal-istokk haditu Classic Group
Limited.

Tant kien hemm konnessjoni fil-qrib bejn iz-zewg partijiet li kienu
joperaw mill-istess fond ghalkemm kull wiehed kellu l-ispazju allokat
fil-hanut. Mid-deposizzjoni stess ta’ I-appellata rrizutla wkoll kif |-
uniformijiet kienu jinghataw minn Classic Group Limited u kif il-
haddiema taz-zewg kumpanniji kienu jghinu lil xulxin.

Hu minnu li I-kirja li kellha Optical (CCSG) Company Ltd giet fit-tmiem
taghha u mbaghad Classic Group Limited dahlet f'’kuntratt ta” lokazzjoni gdid
ma’ sid il-kera (MIA). Pero’ kif jirrizulta mill-gurisprudenza tal-Qorti tal-
Gustizzja, il-fatt li n-negozju jsir fzewq stadji differenti ma jeskludix il-
business transfer.*®

II-gorti zzZid li I-fatt li mhemmx prova li d-diretturi ta’ Classic Group Limited,
mhux maghruf min huma hlief ghal Paul Fenech, saru wkoll diretturi ta’

10 w9 26 A transfer may be effected by two or more transactions, and the absence of a contractual link
between the transferor and the transferee does not preclude the existence of a transfer. In other
words the business does not be be transferred from the transferor to the transferee. In Dines v Initial
Healthcare Services Ltd the claimant was employed by a firm of cleaners to clean at a hospital. The
hospital then went to competitive tendering, and awarded the cleaning contract to another firm. The
claimant was dismissed by her original employers and offered new but less favourable terms by the
transferee. It was held that the transfer had taken place in two stages, ie the bading back of the
cleaning contract to the hospital and the subsequent transfer of the cleaning contract to the new
contractors. Hence there had been a transfer of the cleaning contract to the new contractors”
(Selwyn’s Law of Employment, (2018) pagna. 254)
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29.

Optical (CCSG) Company Ltd ma teskludix li sehh business transfer. Dik
mhijiex xi Cirkostanza essenzjali sabiex isehh business transfer.

Wara |i I|-qorti qieset il-gurisprudenza tal-Qorti tal-Gustizzja tal-Unjoni
Ewropea, i¢-Cirkostanzi kollha fug imsemmija huma bizzejjed sabiex
iwassluha tikkonkludi minghajr ezitazzjoni li dan kien kaz ta’ business
transfer. Minn dawk is-sentenzi hu car li sabiex ikun hemm tali trasferiment
ma kienx hemm htiega |i Classic Group Limited tiehu I-kontroll ta’ Optical
(CCSG) Company Limited, kif argumentat fl-appell numru 19/2018 li ser jigi
deciz illum. !

Ghal dawn il-motivi tichad l-appell tas-socjeta appellanti bl-ispejjez
kontriha.

Ir-Registratur ghandu jibghat lura I-atti tal-kaz lit-Tribunal Industrijali
sabiex il-kaz jissokta quddiemu.

Anthony Ellul.

1 Dak I-appell sar minn Optical (CCSG) Company Limited.
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