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V.

Executive Security Services Limited;
[-Universita ta’ Malta; u
id-Direttur tal-Kuntratti.

1. Dan huwa appell ta’ Signal 8 Security Services Malta Limited [“l-
appellanti”] minn decizjoni tad-19 ta’ April 2018 tal-Bord ta’ Revizjoni
dwar Kuntratti Pubbli¢i [“il-Bord ta’ Revizjoni’], imwaqqaf taht ir-
Regolamenti tal-2016 dwar I-Akkwist Pubbiku [‘L.S. 174.04"]. ll-kaz
guddiem il-Bord ta’ Revizjoni kien dwar oggezzjoni tas-socjeta
Executive Security Services Limited [‘ESS Ltd"] kontra decizjoni tal-
kumitat tal-ghazla tal-Universita ta’ Malta illi tintlaga’ I-offerta tal-

appellanti wara li saret sejha ghal offerti ghal kuntratt pubbliku. 1-Bord
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ta’ Revizjoni laga’ I-oggezzjoni u ordna li I-ghazla ssir mill-gdid fid-

dawl tad-decizjoni tal-bord.

2. |ll-fatti relevanti sehhew hekk: kienet saret sejha mill-Universita ta’
Malta [“I-Universita”] ghal offerti “for the provision of security services
on the campuses of the University of Malta, tha Junior College and
other University designated sites”. Saru bosta offerti, fosthom dawk
tal-appellanti u ta’ ESS Ltd. Lill-kumitat tal-ghazla deherlu li I-offerta ta’
ESS Ltd kellha xi nugqasijiet u ma setghetx titgies bhala vantaggjuza;
irrakomanda, minflok, li I-kuntratt jinghata lill-appellanti, u b’ittra tas-6
ta’ Marzu 2018 id-Dipartiment tal-Kuntratti [“id-Dipartiment”] gharraf lil

ESS Ltd b’dan.

3. ESS Ltd ressqet oggezzjoni quddiem il-Bord ta’ Revizjoni b’ittra tal-14
ta’ Marzu 2018. II-Bord ta’ Revizjoni b’decizjoni tad-19 ta’ April 2018 li
minnha sar dan l-appell iddecieda illi “Executive Security Services
Ltd’s offer is to be re-assessed after taking into consideration this

board’s recommendations”. ll-bord fisser hekk id-decizjoni tieghu:

»This board,

»Having noted this objection filed by Executive Security Services Ltd
(hereinafter referred to as the Appellant') on 16 March 2018, refers to
the contentions made by [ESS Ltd] with regards to the award of
Tender ... ... ... awarded by the University of Malta (hereinafter
referred to as the Contracting Authority).

»Whereby the Appellant contends that:

Biex ma tinhologx konfuzjoni, billi ghall-ghanijiet ta’ din is-sentenza l-appellanti hija s-
socjeta Signal 8 Security Services Malta Ltd, kull fejn fid-decizjoni tal-Bord ta’
Revizjoni tissemma “the Appellant” sejjer jitnizzel “ESS Ltd” minflok.

L-ittra ghandha d-data tal-14 ta’ Marzu 2018 izda giet prezentata quddiem il-Bord ta’
Revizjoni fis-16 ta’ Marzu 2018.
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»a) their offer was not awarded equitable marks during the
evaluation process with regards to the “Direct Credit’
system ... ... ... ;

»b) the same grievance refers to the items “Union Member-
ship” and “Health and Safety Policy” as duly described in
their submissions..

»The board also noted the Contracting Authority’s letter of reply dated
8 April 2018 and its verbal submissions during the public hearing held
on 10 April 2018, in that:

»a) the University of Malta insists that [ESS Ltd’s] submission
did not include a representation of a “Direct Credit” system
but rather bank transfers instigated by [ESS Ltd] to the
employees’ bank accounts;

»b) the Contracting Authority also maintains that [ESS Ltd]
failed to submit a declaration that their employees were
free to join a union;

»C) with regards to the Health and Safety Declaration, the
document submitted by [ESS Ltd] was not signed.

»This board ... ...... opines that the contentions presented [ESS Ltd]
merit consideration as follows:

»1. Direct Credit System

»[ESS Ltd] maintain that their submissions do conform with the
requirements so dictated; yet, on the other hand, the University of
Malta insists that [ESS Ltd’s] submission represented only instructions
for bank transfers from the latter’s bank account to the employees’
accounts, the control of which lies at the discretion of [ESS Ltd].

»In this regard, this board would respectfully point out that the purpose
of the inclusion of a “Direct Credit” system in the tender dossier is
twofold, namely:

»(i) to ensure that employees are not paid in cash;

»In this regard, this board is in agreement with the fact that the
employees should be paid through a payment direct from the
bank system so that, apart from the issue of non-cash payment,
trace of such payments can be easily monitored to safeguard
the employee’s working conditions.

»(ii) to ensure that funds are triggered by a bank and not by the
employer.

»In this regard, the University of Malta insists that payments to
employees through a direct credit system should be adopted so
that such funds are triggered by a bank and not the employer.

»Regarding this particular issue, this board would respectfully point
out that the “Direct Credit” system, with regards to wages and salaries,
consists of instructions being given to the bank, by the employer, as to
the amounts due to employees for each particular month.

»[ESS Ltd’s] payment method consisted of instructions being given to
the bank to pay its employees with the amount dictated by the
employer. In this respect, this board opines that both systems depend
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upon the employer’s instruction/discretion as to the amount so pay-
able, and both systerns instruct the bank to make the necessary
transfers of these amounts to employees’ bank accounts. In both
systems, which in the opinion of this board, there exist no difference
[sic], except for the designation of the system itself. Both satisfy the
objectives of the requisite so dictated in the tender dossier. In this
regard, this board notes that the evaluation committee could not
distinguish whether the transfer of wages was made from [ESS Ltd’s]
account or from the personal account of the director, namely Mr
Stephen Ciangura. However, in this respect, Mr Ciangura confirmed to
this board, under oath, that funds to be transferred to the employees’
accounts are effected through the company’s account (the employer’'s
account) and not from his personal account. In this respect, this board
upholds [ESS Ltd’s] first grievance and opines that the marks awarded
under “employment conditions” do not reflect objectively [ESS Ltd’s]
submissions.

»2. Freedom of Employees to join a Trade Union

»With regards to [ESS Ltd’s] second contention, in that the employees
should be free to join a union of their choice, this board would
respectfully refer to the General Workers Union letter dated 22 Lugust
2016, wherein it was confirmed that the majoritv of [ESS Ltd’s]
employees have joined the said union. At this stage of consideration,
this board notes that the majority of the employees agreed to join the
General Workers Union and this reflects that the employees, out of
their choice and without undue duress, voted to join the said union
and, at the same instance, no evidence or proof was presented to
suggest otherwise. This board would also refer to the confirrnation
issued by the same union an 22 August 2016 wherein the latter
confirmed such membership. The fact that such confirmation is dated
August 2016 does not imply, in any way whatsoever, that, as at the
date of [ESS Ltd’s] submissions, employees did not have the
opportunity to join a union of their choice. At the same instance,
through a confirmation dated 17 August 2017, the union asserted that
a collective agreement was concluded and this covered the period
between 2017 and 2019.

»This board also took into consideration the fact that the majority of
employees joined the General Workers Union so that there existed a
minority of workers who opted not to join, and it is quite evident that all
the employees had an option of whether to join or not the said union.
At the same instance, this board would refer to the University of
Malta’s reason why [ESS Ltd] were disqualified. This stated:

»“Employees were not given a choice but to enrol with the union
currently having the majority of worleers at the company.”

»In this respect, this board opines that such comment does not
justifiably represent the actual situation with regards to the freedom
which [ESS Ltd’s] employees enjoy to join a union of their own choice.
At the same instance, this board was not presented with credible
evidence that the said employees were precluded from joining a union
of their choice. In this regard, this board upholds [ESS Ltd’s] second
grievance and opines that the marks awarded to their offer, under the
item “Entployntent Conditions”, do not reflect the relatively deserved
allocation.
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»3. Health and Safety

»With regards to the health and safety issue, this board notes that the
documentation submitted by [ESS Ltd] described the safeguards and
policy which the latter adopts with regards to such a requirement. At
this stage of consideration, this board would respectftrlly refer to the
tenders’ requirement, in that the tender dossier dictated the following:

“Health and safety resources, (quality assurance assistance em-
ployed by the contractor to ascertain a good/safe working environ-
ment)”

»The reason given by the University of Malta for allocating low marks
to the [ESS Ltd’s] offer under this item is that the document submitted
by the latter was not signed.

»In this respect, this board would refer to the very objective of the
ESPD? in that the latter replaces the requirement for economic
operators to provide upfront evidence or certificates by allowing them
to self-declare that they meet the relative criteria and, at the same
time, reducing the administrative burden on economic operators so
that small and medium sized enterprises can participate in public
procurement.

»At the same instance, the ESPD does not exclude the mandatory
submission of all documentation and certificates which are required,
after the award of the contract for procurement, to a successful
ebdder.

»This board, has noted in detail the submissions of [ESS Ltd] and is
comfortably convinced that [ESS Ltd] had submitted more than
sufficient information with regards to their policy and adherence to
Health and Safety Regulations, and the fact that the documentation
was not signed does not, in any substantial wsy, discredit the validity
of adherence to such a requirement, as stipulated in the tender
dossier.

»In this particular case, this board also took into consideration that this
situation does not imply missing documentation but unsigned ones. At
the same instance, this board also takes into consideration that it is a
norm, under the European Single Procurement Document Conditions,
that original and signed certificates/confirmations are to be provided
after the award of the contract, as long as mandatory signed declar-
ations are not so requested in the tender document which in this case
are not. In this regard, this board upholds [ESS Ltd’s] third contention
on this issue and opines that the allotted marks to their offer under
health and safety do not reflect a true and fair assessment..

»In view of the above, this board:
»a) upholds the contentions made by [ESS Ltd];

»b) does not uphold the decision taken by the University of Malta
in the award of the tender;

»C) orders that [ESS Ltd’s] offer is to be re-assessed after taking
into consideration this board’s recommendations;

“European Single Procurement Document”.
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»d) recommends that the deposit paid by [ESS Ltd] is to be fully
refunded.«

4. Signal 8 Security Services Malta Ltd [‘l-appellanti”] ressget appell
minn din id-decizjoni b’rikors tat-3 ta’ Mejju 2018 li ghalih id-Diparti-
ment wiedeb fis-16 ta’ Mejju 2018, I-Universita wiegbet fit-22 ta’ Mejju

2018 u ESS Ltd wiegbet fit-23 ta’ Mejju 2018.

5. L-ewwel aggravju l-appell huwa dwar tal-metodu ta’ hlas tal-impjegati,
u jolgot il-kwistjoni (i) jekk il-hlas isirx minn kont ta’ ESS Ltd jew mill-
kont privat tad-direttur tas-socjeta u (ii) jekk is-sistema ta’ hlas huwiex
wiehed ta’ direct credit jew inkella “sempli¢i” (kif tghidlu l-appellanti)

bank transfer. L-ewwel parti tal-aggravju giet imfissra hekk:

»ld-dokumenti bankarji sottomessi mis-socjetd Executive Security
Services Ltd waqt it-tendering stage kienu niegsa minn kull indik-
azzjoni dwar min huwa [-proprjetarju tal-kont bankarju li minnhom
jinhargu s-salarji tal-impjegati taghha — huwiex il-kumpannija nniffisha,
jew sempli¢i individwu bil-kont privat tieghu. Wiehed jifhem illi din
kienet domanda importanti, ghaliex l-awtorita kuntrattanti riedet
tassigura illi I-impjegati utilizzati ghall-kuntratti moghtijin minnha jkunu
imhallsa fil-hin u bla ebda skossi. Jekk wiehed ihares lejn id-dokument
bankarju, ma jistax hlief jasal fl-istess konkluzjoni illi wasal il-bord ta’
evalwazzjoni fi hdan I-Universita ta’ Malta, illi d-dikjarazzjoni illi I-kont
utilizzat kien tal-kumpannija ma gietx sostnuta

»F’dan il-kaz, galadarba d-dokument provdut ma kienx isostni dak
dikjarat, agixxiet sewwa l-awtorita kuntrattanti meta ghazlet li thaqqas
il-punti, ghaliex waqt li ged taghzel bejn I-offerti ma setghet gatt ikollha
s-serhan tal-mohh mehntieg illi s-salarju gieghed johrog minn kont
bankarju tal-kumpannija u mhux minn xi kont privat. X’gie stabbilit
wara, quddiem il-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i u wara illi t-
tender kien diga deciz, ftit li xejn jaghmel differenza. ... ... ...

Morr eer iI-Bord ta’ Revizjoni ... ... ... hass illi dil-kwistjoni ta’ lil min
jappartjeni I-kont minn fejn johorgu I-hlasijiet tal-haddiema jista’
jsolviha billi jitlob, f'dak I-istadju (ta’ appell), lid-Direttur ta’ Executive
Security Services Ltd biex jixhed u jikkonferma illi I-kont huwa tal-
kumpannija! Filfatt, id-Direttur ta’ Executive Security Services Ltd
xehed u qal hekk.

»Huma limitati ferm is-sitwazzjonijiet fejn nugqas ta’ dokument jew
nuqgas ta’ kjarezza f'dikjarazzjoni at tender stage tista’ mbaghad tigi
emendata. Intgal fis-sentenza tal-Qorti tal-Gustizzja Ewropea C-
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336/12 - Ministeriet for Forskning, Innovation og Videregdende
Uddannelser v. Manova A/Silli tal-10 t'Ottubru 2013 illi “l-awtorita
kontraenti tista’ titlob li d-data li tinsab f’tali applikazzjoni tigi kkoreguta
jew ikkompletata fuq punti specifi¢i, sakemm tali talba tkun tirrigwarda
dokumenti jew data, bhall-karta tal-bilan¢ ippubblikata, li |-ezistenza
taghhom qabel I-iskadenza tat-terminu stabbilit ghas-sottomissjoni tal-
applikazzjonijiet tkun tista’ tigi vverifikata oggettivament”.

»Hawnhekk, il-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i talab: (i)
sempli¢i dikjarazzjoni b’xiehda ta’ Stephen Ciangura, liema xiehda
zgur u qatt ma setghet f'dak I-istadju tigi verifikata oggettivament (filfatt
il-bord gaghad fuq dik ix-xiehda, u ibbaza d-decizjoni tieghu fugha, bla
ma talab imgar dokument iehor in sostenn ta’ dik id-dikjarazzjoni); u (ii)
dan fi stadju fejn kien altru minn skada t-terminu ghas-sottomissjonijiet
tal-applikazzjonijiet, tant li t-tender kien diga ntrebah minn haddiehor.

»Kien zbaljat ghalhekk il-Bord ta’ Revizjoni dwar Kuntratti Pubblici
meta ammetta x-xiehda ta’ Stephen Ciangura (direttur ta’ Executive
Security Services Ltd) fdak I-istadju, u meta sahansitra hassu
sodisfatt bis-sempli¢i konferma tieghu — ‘prova’ li xxejjen t-trasparenza
u |-kompetizzjoni, kif trid il-ligi Ewropea, kif interpretata mill-Qorti
Ewropea tal-Gustizzja.

»Qieghed jinghad hekk ghaliex, bil-mod kif hadem, il-Bord ta’
Revizjoni dwar il-Kuntratti Pubbli¢i ippermetta li min ma dahhalx id-
dokumenti kollha kif mitlub jinghata ¢ans iehor biex, fi stadju ta’ appell,
idahhal dawk id-dokumenti niegsa, bi predudizzju ghal min kien
dahhal dak kollu mitlub minnu! Holog b’hekk it-tieni stadju (jew
opportunita) ghas-sottomissjonijiet ta’ offerti (stadju li fil-ligi ma
jezistix), li ghalih ippartec¢ipat wehidha s-socjeta Executive Security
Services Ltd biss!

»Hawnhekk ma kinitx kwistjoni ta’ semplic¢i kjarifika minuri — tant filfatt
illi l-awtorita kuntrattanti stess lanqgas hasset bzonn illi titlob kjarifika
meta réeviet id-dokumenti originarjament; hawnhekk si tratta ta’
rekwiziti mhux sodisfatti u dokumenti essenzjali niegsa li I-Bord ta’
Revizjoni ippermetta l-introduzzjoni taghhom wara li |-process tat-
tendering kien ilu li ghalaq u l-award gie rakkomandat li jinghata lis-
socjeta esponenti. Jigi umilment sottomess illi meta allura agixxa hekk,
il-Bord ta’ Revizjoni dwar il-Kuntratti Pubbli¢i holoq tendering process
gdid li fil-ligi ma jezistix, biex jaghti ¢ans iehor min suppost kellu jigi
skwalifikat! Meta ghamel hekk, il-Bord ta’ Revizjoni dwar Kuntratti
Pubbli¢i kien gieghed jghaddi I-messagg li r-rekwiziti fit-tender ma
jiswew xejn u min ma jonorahomx mhux talli ma kellux ibati I-
konsegwenzi, talli jkun vantaggjat fug min ikun onorahom fiz-zmien!

»ll-Bord ta’ Revizjoni dwar Kuntratt Pubbli¢i b’hekk holoq pre¢edent illi
jistieden l-abbuzi; min ma jissodisfax ir-rekwiziti tat-tender jista’ kwazi
kwazi jserrah rasu li, jekk jappella, jimla t-toqob hemmhekk, quddiem
iI-Bord ta’ Revizjoni, bla ebda konsegwenza. Dan bi pregudizzju ¢ar
ghad-drittijiet ta’ min ikun rebah it-tender u ghal-ligijiet tal-kompetizz-
joni. B’dan ir-ragunament, il-bord tal-evalwazzjoni tal-awtorita kuntratt-
anti gie rez kompletament impotenti, ghaliex wiehed dejjem jifdallu I-
fakulta li jsewwi n-nuqgasijiet tieghu wara li d-dettalji tat-tender u I-
offerti ta’ haddiehor ikunu miftuha!l

»Tabilhaqq, min ma jkunx issodisfa r-rekwiziti ikun filfatt jaqbillu illi
jistenna l-appell biex idahhal kwalunkwe dokument nieges, ghax ikun
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fposizzjoni li jaf xX'offra u X’issottometta minn rebah it-tender! Jinghad
bir-rispett illi bid-decizjoni tieghu, allura, il-Bord ta’ Revizjoni dwar
Kuntratti Pubbli¢i holoq precedent ikrah illi jistultifika ghal kollox il-
garanziji ta’ trasparenza, ugwaljanza u I-ligijiet tal-kompetizzjoni li
jittentaw joholqu I-Public Procurement Regulations.«

6. Qabel xejn ghandu jinghad illi ESS Ltd kienet penalizzata mhux ghax
il-kumitat ta’ ghazla ma kienx sodisfatt li I-hlas kien sejjer isir minn
kont bankarju tas-socjeta izda ghax deherlu li hlas minn kont tas-
socjeta lill-kontijiet tal-impjegati ma jitgiesx hlas bil-mezz ta’ direct

credit. Fir-rapport tad-Dipartiment jinghad hekk:

»Bidder submitted copy of statement showing bank transfer from an
account to individuals and not by a direct credit system.«

7. Jidher ghalhekk illi n-nugqas allegat f'din il-parti tal-aggravju ma kienx

raguni ghala ESS Ltd kienet penalizzata fl-ghoti tal-marki.

8. Fil-meritu, kien ikollha ragun l-appellanti li kieku ESS Ltd kisbet xi
vantagg kompetitiv meta thalliet tipprec¢iza quddiem il-Bord ta’
Revizjoni li I-hlas isir minn kont taghha u mhux mill-kont personali tad-
direttur. B’hekk ma haditx vantagg bhal meta ma taghtix taghrif dwar
il-prezz ta’ xi partita tal-offerta biex imbaghad tithalla taghti dak it-
taghrif meta tkun taf x’kienet I-offerta ta’ haddiehor u hekk tkun tista’
toffri prezz li tkun taf li hu ahjar. Fil-kaz tallum kull ma ghamlet ESS
Ltd kien illi ikkonfermat illi sejra toqghod ghal kondizzjoni partikolari

tas-sejha ghal offerti; b’hekk ma hadet ebda vantagg kompetitiv.

9. Din il-parti tal-aggravju ghalhekk ma tistax tintlaga’.
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10. Fit-tieni parti tal-aggravju l-appellanti tghid illi s-sistema ta’ hlas
maghzul minn ESS Ltd ma huwiex sistema ta’ direct credit kif riedet

is-sejha ghal-offerti:

oo e fit-tender intalab biex |-offerenti jaghtu evidenza ta’ sistema
ta’ hlas b’direct credit. Dan ghal ragunijiet evidenti — biex jigi assigurat
illi I-impjegati jithallsu dejjem, b’mod |i ma jistax jigi ikkontestat, u fil-
hin. Waqt it-tendering process, imkien ma kien hemm dokument u/jew
prova ohra li Executive Security Services Ltd kellha din is-sistema in
place — u ghalhekk, dwar dan hija tilfet il-punti. Ghal darb’ohra, bi ksur
tal-principji diskussi aktar ’il fuq f'dan I-appell, il-Bord ta’ Revizjoni dwar
Kuntratti Pubblici hass illi jkun bizzejjed illi hemmhekk u dak il-hin jitlob
kjarifika minghand id-direttur tas-socjeta Executive Security Services
Ltd, li qal li huwa jhallas is-salarji billi jaghmel bank transfer wiehed
wiehed, hu, manwalment, lill-impjegati. Dwar dan, jigi mtenni dak i
nghad diga, u cioe illi li jiswa huwa dak li kellu I-bord ta’ evalwazzjoni fi
hdan I-Universita ta’ Malta quddiemu waqt li kien gieghed jevalwa t-
tenders, u mhux x'gie kjarifikat lill-bord wara, meta |-proc¢ess tal-ghazla
kien prattikament diga lest.

»Pero lil hinn minn dan (u minghajr hsara ghas-suespost), fid-decizjoni
tieghu |-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i jirrimarka li huwa
kien sodisfatt bl-ispjegazzjoni moghtija u li ma jarax xi differenza bejn
is-sistema ta’ direct credit mitluba fit-tender u dik ta’ bank transfers
manwali mhaddma minn Executive Security Services Ltd, anke vis-a-
vis d-dritt tal-haddiem kif imfisser hawn fuq.

»B’kull rispett, jinghad illi z-zewg sistemi huma kompletament
differenti, u jaghtu livelli ta’ garanziji differenti, u huwa inkocepibbli kif
iI-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢ci donnu ghalag ghajnejh
ghal dawn id-differenzi — spec¢jalment fkuntest tad-drittijiet tal-
impjegati, li wara kollox hija r-raguni principali ghalfejn intalbet sistema
u mhux ohra.

»ls-sistema tad-direct credit hija kuntratt taht [-istitut tal-mandat
b’'sistema |i tahdem hekk: wiehed jiggarantixxi mal-bank certu
stabbilita finanzjarja, u jaghti struzzjonijiet (u cioé I-mandat) lill-bank
biex fl-ahhar tax-xahar, fhin preciz skedat, ihallas hu lill-impjegati fl-
ammonti moghtija lilu. L-uniku intervent tal-kumpannija li thaddem ikun
illi taghti I-lista tal-ammonti, u t-thaddim manwali jiegaf hemmhekk.
Bhala ezempju, fil-guidelines tieghu, il-Bank of Valletta jispjega s-
sistema hekk: “The payment is made by the Bank to the person or
company to whom the payment is due (called ‘the Creditor). You (the
“Debtor”) authorise the Creditor to collect the payment from the
Bank”.” Fuq kollox, il-payor ma tibgax il-kumpannija li thaddem izda
jsir il-bank nniffsu, li jkun awtorizzat minn gabel jadixxi abbazi tal-
mandat kontinwu tal-kumpannija li thallas is-salarji. Apparti dan, biex
din is-sistema tigi introdotta, lill-bank irid jinghatalu livell ta’ serhan tal-
mohh finanzjarju, li finalment jigi tradott flivell ta’ serhan tal-mohh tal-
impjegat, li jaf li invarjabbilment se jithallas mill-bank f’kull xahar fit-tali

4

»https://www.bov.com/documents/sepa-direct-debits; hawnhekk titkellem fuq

‘debit’, li prattikament hija I-istess haga.«


https://www.bov.com/documents/sepa-direct-debits
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gurnata preciza. Jekk imbaghad min ihaddem ma jaghtix I-istruzzjoni-
jiet dwar l-ammonti, isofri konsegwenzi bankarji, inkluzi banking
charges u credit rating drops, fost I-ohrajn.

»Min-naha I-ohra, is-sistema manwali ezercéitata minn Executive
Security Services Ltd hija totalment differenti; wahda li ¢ertament ma
toffrix tali garanzija, izda jholl u jorbot jekk fl-ahhar ta’ kull xahar, u
fjum li jiftillu, rapprezentant tal-kumpannija jidhirlux li ghandu jpoggi
bilgeghda, fizikament, u jaghmel il-pagamenti hu wiehed wiehed lil kull
impjegat. Dan kollu gie spjegat lill-Bord ta’ Revizjoni dwar Kuntratti
Pubbli¢i waqt is-seduta mill-konsulent legali tas-soc¢jeta esponenti,
izda dan l-intervent la gie registrat, u lanqas ikkunsidrat fid-decizjoni
tal-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i.

»Allura, id-differenza bejn iz-zewg sistemi hija evidenti, u huwa inkon-
¢epibbli kif il-Bord ta’ Revizjoni irrifjuta illi jaghrafha.

»Hu X’inhu, wiehed irid jara Xintalab fit-tender. Fit-tender intalbet
prova li specifikament tithaddem is-sistema ta’ direct credit u mhux xi
sistema ohra. Huwa b’dik is-sistema illi I-Universita ta’ Malta kienet
isserrah  mohhha dwar id-dirttijiet tal-impjegati. Imkien fis-sotto-
missjonijiet tad-dokumenti da parti tas-soc¢jeta Executive Security
Services Ltd ma hemm forma ta’ indikazzjoni jew dokument illi juri illi
s-sistema tal-hlas tal-impjegati uzata minnha hija dik mitluba fit-tender
(direct credit). Tabilhaqq, waqt is-smigh tal-appell quddiem il-Bord ta’
Revizjoni dwar Kuntratti Pubblici, irrizulta illi s-sistema hija kontra ta’
dik mitlub fit-tender, u cioé sistema fejn il-pagamenti maghmula huma
totalment manwali mill-bidu sal-ahhar u jiddependu kompletament fuq
il-volonta tal-kumpannija li thallas. Dan gie ammess.

»Allura, fic-¢irkostanzi, ma hemm I-ebda dubju illi r-rekwizit tat-tender
ma giex sodisfatt. Tabilhaqq, hija |-fehma tal-esponenti illi tant is-
sistema mhaddma minn Executive Security Services Ltd kienet
differenti minn dak mitlub, illi sahansitra kien hemm lok li din is-so¢jeta
titgies non-compliant u l-offerta taghha tigi skwalifikata. Meta I-bord ta’
evalwazzjoni fi hdan I-Universita ta’ Malta ghazel biss li jnaqqas il-
punti (flok jordna I-iskwalifika), huwa kien gieghed ikun prudenti
f'¢irkostanzi fejn seta’ facilment ha mizuri ferm aktar drastici.

»Ghalhekk, ma setax aktar u aktar il-Bord ta’ Revizjoni dwar Kuntratti
Pubbli¢i jiddeciedi minn rajh illi s-sistema manwali hija tajba xorta
wahda u allura r-rekwizit fit-tender gie sodisfatt, meta huwa ¢ar li dak li
ntalab kien xi haga totalment differenti.«

11. Fit-twegiba taghha I-Universita wkoll essenzjalment ittenni dak li tghid

[-appellanti dwar xi jfisser direct credit.

12. ll-htiega ghal hlas lill-impjegati b’sistema ta’ direct credit tohrog mid-
dokument tas-sejha ghal offerti, taht Tenderer’s technical offer
(organisation and methodology), para. d, employment conditions, fejn

jinghad illi “wages are paid by direct credit”; tohrog ukoll mill-
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13.

14.

15.

16.
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evaluation grid mehmuza bhala para. 9.3 tal-instructions to tenderers

li tghid hekk: “Wages are paid by direct credit (mandatory)”.
ll-kwistjoni issa hi xi jfisser “direct credit”.

I-Bank Centrali Ewropew ma jaghtix tifsira ta’ direct credit: jaghti,

minflok, tifsira ta’ direct debit u ta’ credit transfer:

»Direct Debit A payment instrument for the debiting of a payer’s
payment account whereby a payment transaction is
initiated by the payee on the basis of authorisation
given by the payer.®

»Credit Transfer A payment instrument allowing a payer to instruct
the institution with which its account is held to
transfer funds to a beneficiary.®«

Is-sistema uzat mill-appellanti ma huwiex ta’ direct debit ghax is-
sistema ta’ hlas ma huwiex wiehed “initiated by the payee”, bhal meta
min ghandu jhallas jaghti struzzjonijiet lill-bank biex, meta |-bank
jircievi talba ghal hlas minghand il-kreditur, il-bank ihallas direttament
fil-kkont tal-kreditur; aktar jixbah is-sistema ta’ credit transfer ghax
huwa d-debitur li jaghti struzzjonijiet biex il-bank jittrasferixxi flus mill-

kont tieghu ghal dak tal-benefi¢jarju.

ll-problema nholoq ghax fid-dokument ta’ sejha ghal offerti ma ntuza
ebda wiehed minn dawn it-termini tekni¢i b'tifsira offi¢jalment
accettata: intuza terminu iehor — direct debit — li ma huwiex imfisser
b’mod awtorevoli. U langas ma hu minnu illi, kif tghid I-appellanti,
direct credit u direct debit huma “prattikament I|-istess haga” ghax

hemm differenza fil-persuna ta’ min irid jiehu I-inizjattiva biex isir il-

5

6

http://www.ech.europa.eu/home/glossary/html/act6d.en.html#330

http://www.ecb.europa.eu/home/glossary/html/act6c.en.htmI#319
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17.

hlas. Wara kollox, langas is-sistema ta’ hlas deskritt fir-rikors tal-appell
ma hu sistema ta’ direct debit ghax ma huwiex “initiated by the
payee”. lkun sistema initiated by the payee meta, per ezempju, taghti
struzzjonijiet lil ARMS Ltd — f'dak il-kaz il-payee — biex din tibghat il-
kont tad-dawl u ilma direttament lill-bank, u taghti wkoll struzzjonijiet
lill-bank biex kull meta jir¢ievi kont minghand ARMS Ltd dak il-kont
ihallsu billi jittrasferixxi flus direttament mill-kont tieghek ghall-kont ta’
ARMS Ltd. Fil-kaz tallum ma huwiex I-impjegat li jibghat il-payroll list
lill-bank, u hekk il-hlas ikun “initiated by the payee”, izda jibghatha min

ihaddem.

Fil-fehma tal-qorti t-terminu “direct credit” ma huwiex preciz bizzejjed
biex ifisser biss u specifikament is-sistema mfisser fir-rikors tal-appell
u fit-twegiba tal-Universita. Direct credit jista’ ifisser illi I-hlas isir
direttament billi jigi kreditat — appuntu direct credit — il-kont tal-bene-
ficjarju bla htiega ta’ intervent tal-benefi¢jarju: isirx bi standing order
jew awtomatikament mill-bank jew fuqg struzzjonijiet kull darba tad-
debitur ma jibdilx il-fatt illi |-hlas isir direttament Jol-kont tal-bene-
ficjarju, u mhux permezz ta’ hlas bi flus kontanti jew b’cheque, li jkun
jenhtieg intervent tal-beneficjarju biex il-hlas jidhol fil-kont tieghu. Jekk
[-Universita riedet is-sistema specifiku mfisser fir-rikors tal-appell, ma
fissritx sew din il-htiega bl-uzu tat-terminu direct credit bla ma tat
tifsira aktar preciza u specifika ta’ x’riedet, u ma jkunx xieraq illi I-
oblatur jigi penalizzat minhabba dan in-nuqqas ta’ precizjoni fis-sejha

ghal offerti.
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18. Din it-tieni parti tal-ewwel aggravju wkoll ghandha tigi michuda.

19. It-tieni aggravju jolgot il-kwistjoni jekk I-impjegati humiex hielsa li

jissiehbu ma’ union tal-ghazla taghhom, u gie mfisser hekk:

»Fl-offerta taghha, is-socjeta Executive Security Services Ltd ma tatx
hjiel ta’ prova li verament I-impjegati kollha — sal-angas impjegat —
kellhom id-dritt illi jissiehbu fliema trade union iridu. Gabu biss ittra
(datata sena u nofs gabel is-sottomissjoni tal-offerta) li tghid illi aktar
min-nofs |-impjegati kienu issiehbu mal-General Workers Union. Fid-
decizjoni tieghu, il-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i gies illi
“this reflects that the employees, out of their choice and without undue
duress, voted to join the said union and at the same instance, no
evidence or proof was presented to suggest otherwise”.

»B’kull rispett, is-soéjeta esponenti tqis illi dawn huwa argument
logikament fallaci u wiehed non sequitur. Is-socjeta esponenti ma
tistax tifhem kif u b’lliema mod din I-ittra b’xi mod tirrifletti xi
assikuranza illi jekk impjegat — imgar wiehed — ried imur ma’ trade
union ohra, huwa seta’ liberament jaghmel dan. Liema parti minn I-ittra
setghet tiftehem hekk? Liema parti mill-ittra setghet isserrah ras il-bord
ta’ evalwazzjoni fi hdan I-Universita ta’ Malta illi filfatt kien hemm din il-
liberta? Anke r-ragunament tal-Bord ta’ Revizjoni dwar Kuntratti
Pubbili¢i illi “no evidence or proof was presented to suggest other-
wise”, donnu jimplika illi malli r¢ieva l-offerta kien jispetta lill-bord ta’
evalwazzjoni fi hdan |-Universita ta’ Malta illi jipprova li ma hemmx il-
liberta tal-impjegati kollha illi jissiehbu ma’ liema trade union iridu kif
intalab fit-tender! B’kull rispett, l-awtorita kuntrattanti (fdan il-kaz I-
Universita ta’ Malta) ma kellha r-responsabbilta tipprova xejn. Fi kliem
Sanchez-Graells, fl-istadju ta’ tendering huwa |-offerenti li jrid juri li
jissodisfa r-rekwiziti mitluba fit-tender, u mhux bil-kontral!

»Setghet tigi esibita dikjarazzjoni, estratt mill-kuntratti ta’ impjieg,
estratt minn xi policy miktuba tal-kumpannija, jew ghadd ta’ dokumenti
ohra. Setghet tigi esibita xi haga li turi li impjegat wiehed li ma jagbilx
mal-ghazla tal-maggoranza seta’ jaghmel kif jixtieq. Xejn minn dan ma
gie esibit.

»Huwa ghal kollox irrelevanti ma’ min gieghda imsiehba I-maggoranza
tal-impjegati; id-domanda li ghamlet I-Universita ta’ Malta kienet: jekk
impjegat wiehed ma riedx jisseheb mal-General Workers Union, seta’
jissieheb ma’ haddiehor? Bl-ittra sottomessa fl-offerta ta’ Executive
Security Services Ltd, |-Universita ta’ Malta setghet tkun mohhha
mistrieh |i jekk membru wiehed xtaq imur ma’ haddiehor, huwa seta’
jaghmel hekk?

»B’kull rispett ghalhekk, ir-ragunament tal-Bord ta’ Revizjoni dwar
Kuntratti Pubblici illi galadarba hemm nofs |-impjegati imsiehba mal-
General Workers Union ifisser bilfors illi I-impjegati kollha (sal-angas
wiehed) setghu jissiehbu ma’ min riedu huma, huwa ragunament li ma
jaghmilx logika u li b’hekk, ghandu jigi mibdul.«
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20.

21.

22.

[I-fatt illi -“maggoranza” tal-impjegati — u mhux l-impjegati kollha —
huma msiehba ma’ trade union partikolari ga wahdu jfisser illi ma
hemm ebda obbligu fuq I-impjegati |i jissiechbu ma’ dik il-union.
Tassew illi I-prova kienet tkun aktar shiha li kieku I-appellanti
issottomettiet ukoll ittra mill-union li tirrapprezenta lill-minoranza biex
tikkonferma li hemm impjegati msiehba maghha, izda din kienet haga

li setghet tigi icCarata b’talba ghal kjarifika.

Barra minn hekk, hija I-ligi stess li taghti d-dritt lil kull impjegat — hlief
biss dawk imsemmija fl-art. 67 tal-Att dwar I-Impiegi u r-Relazzjonijiet
Industrijali [“Kap. 452”] — li jissieheb fi trade union tal-ghazla tieghu u
ghalhekk, fin-nuggas ta’ indikazzjoni li lI-appellanti tingeda b’'mezzi ta’
disswazjoni biex ixxekkel il-liberta tal-impjegati taghha li jissiehbu fi
trade union jew biex jissiehbu biss ma’ trade union partikolari, ghamel
sew il-Bord ta’ Revizjoni li qaleb id-decizjoni tal-kumitat tal-ghazla

dwar dan il-kriterju.

L-ahhar aggravju jolqot il-kwistjoni tas-sahha u sigurta fuq il-post tax-

xoghol, u gie mfisser hekk:

»Fit-tender, l-awtoritd kuntrattanti (I-Universita ta’ Malta) talbet
informazzjoni dwar il-Health and Safety Resources tal-offerenti. Kull
ma riedet huwa li tiehu idea aktar ¢ara tal-policies generali u standard
tas-sahha u s-sigurta illi jhaddan b’mod generali I-offerent, u li jkunu in
vigore il-hin kollu. Naturalment, dawn eventwalment jigu tradotti
fhealth and safety plans dettaljati u strutturati ghall-mansjoni specifika
tax-xoghol. Dan ma sarx. Ghaldagstant, kien korrett il-bord ta’
vvalwazzjoni tal-Universita ta’ Malta illi nagqas il-marki fil-partita
relevanti ghal dan.«
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23.

24.

25.

26.

27.

28.

Signal 8 Security Services Malta Ltd v. Executive Security Services Ltd et

L-appellanti kienet ippenalizzata fuq il-kriterju ta’ sahha u sigurta fuq
il-post tax-xoghol ghax id-dokument relativ sottomess minnha ma

kienx iffirmat.

Dwar dan ukoll, kull ma kien mehtieg kienet kjarifka: li tassew illi |-
appellanti kienet gieghda tintrabat bid-dokument sottomess minna billi
tiffirmah. B’hekk ma tkunx gieghda tibdel il-kondizzjonijiet tal-offerta u

ma tkun gieghda tiehu ebda vantagg kompetitiv.

Dan l-ahhar aggravju wkoll ghalhekk ghandu jigi mi¢chud.

Ir-ragunijiet li wasslu biex l-appellanti giet penalizzata fil-ghoti tal-
marki ma ghandhomx mis-sewwa u ma humiex ta’ relevanza ghall-
ghanijiet tat-trasparanza tal-offerti. Ghamel sew ghalhekk il-Bord ta’
Revizjoni li ordna li |-process tal-ghazla jsir mill-gdid fid-dawl tal-

konkluzjonijiet li wasal ghalihom I-istess bord.

ll-qorti ghalhekk tichad I-appell u tikkonferma d-decizjoni tal-Bord ta’
Revizjoni.
L-ispejjez jinqasmu hekk: nofs (V%) l-ispejjez thallashom I-appellanti u

n-nofs (%2) l-iehor ihallsuhom id-Dipartiment u I-Universita flimkien.

Joseph Azzopardi Giannino Caruana Demajo Noel Cuschieri
President Imhallef Imhallef
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mb

15



