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QORTI CIVILI
PRIM’AWLA

ONOR. IMHALLEF
LAWRENCE MINTOFF

Seduta tal-21 ta’ Gunju, 2018

Rikors Mahluf Numru 1221/2015 LM

Kalataka Limited (C58107)

vs.

Fahrenheit Freight Forwarders Co. Limited (C17421)

lI-Qorti,

Rat ir-Rikors Mahluf ipprezentat fid-29 ta’ Dicembru, 2015 mis-socjeta attrici
Kalataka Limited (C58107), u mahluf minn Jan Pantzar, debitament
awtorizzat, (minn issa’l quddiem “is-soc¢jeta attrici”), li jghid kif gej:
1. llli s-socjeta intimata Fahrenheit Freight Forwarders Co. Limited wettqget
servizzi ta’ garr ta’ merkanzija li waslet Malta minn Genoa, I-Italja fl-20 ta’

Jannar, 2015, kif jidher mill-polza ta’ kargu GOAO24A, kopja ta’ liema avviz
tal-wasla ged tigi hawn annessa bhala ‘Dok. A1’;
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2. lli I-merkanzija li ngarret, li kienet komposta minn oggetti, specifikament
gelati, li kellhom jinzammu ffrizati ftemperaturi prestabbiliti bejn il-partijiet,
giet iddanneggata ghar-raguni illi waqt il-garr tal-merkanzija ma kinitx
mahzuna fil-medda tat-temperatura prestabbilita bejn il-partijiet;

3. llli minhabba illi I-merkanzija li ngarret mis-socjeta intimata ma tistax tintuza
ghall-ghan li ghalih ngarret, is-socjeta rikorrenti Kalataka Limited sofriet, u
ghadha ssofri d-danni;

4. llli permezz ta’ ittra ufficjali tal-25 ta’ Novembru, 2015, li hi hawn annessa
bhala ‘Dok. A2’, is-socjeta rikorrenti kienet zammet lis-socjeta intimata
responsabbli in dolo, mora u culpa ghall-merkanzija li kienet iddanneggjata
wagqt il-garr, u interpellat lill-istess socjeta intimata sabiex tersaq ghall-
accettazzjoni ta’ responsabilita, ghal-likwidazzjoni u ghall-hlas tad-danni
sofferti mis-socjeta rikorrenti;

5. llli s-socjeta rikorrenti ghandha interess li ssir il-likwidazzjoni u I-hlas tad-danni
sofferti minhabba tal-agir u/jew nuqqas ta’ agir tas-socjeta intimata;

Ghaldagstant titlob bir-rispett lil din I-Onorabbli Qorti sabiex joghgobha, salv
kwalsiasi provvediment iehor xieraq u opportun li din [-Onorabbli Qorti
joghgobha:

i) Tiddikjara u tiddeciedi illi s-socjeta intimata hi responsabbli ghad-danni
sofferti mis-socjeta rikorrenti;

7

ii) Tillikwida d-danni hekk sofferti mis-socjeta rikorrenti anke bl-opera ta
periti nominandi;

iii) Konsegwentement tordna lis-socjeta intimata thallas |-ammont hekk
likwidat bhala dovut in linea ta’ danni;

Bl-ispejjez u bl-imghaxijiet sad-data tal-pagament effettiv. Is-socjeta intimata
minn issa ingunta ghas-subizzjoni.

Rat ir-Risposta Mahlufa tas-socjeta konvenuta Fahrenheit Freight Forwarders

Co. Limited (C17421), ikkonfermata bil-gurament minn Alexander Mallia (K.l.

215766M), debitament awtorizzat, (minn issa ‘I quddiem

konvenuta”), li giet ipprezentata fit-2 ta’ Frar, 2016, li biha eccepiet:

Qrati tal-Gustizzja
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1. llli preliminarjament it-talbiet tas-socjeta rikorrenti huma infondati fil-fatt u fid-
dritt u ghalhekk ghandhom jigu michuda bl-ispejjez;

2. llli fil-mertu u minghajr pregudizzju ghal dak espost fug, it-talbiet tas-socjeta
rikorrenti ghandhom jigu michuda bl-ispejjez stante li s-socjeta intimata ma tahti

xejn ghall-allegati danni u ghalhekk ma hemm ebda danni x’jigu likwidati fil-
konfront taghha;

3. i fil-mertu wkoll u minghajr pregudizzju ghal dak espost fugq, is-socjeta rikorrenti
ghandha ggib prova tal-allegat danni minnha sofferti;

4. i fi kwalunkwe kaz u minghajr pregudizzju ghall-premess, il-garr mertu ta’ din il-
kawzZa huwa regolat bir-regoli tal-konvenzjoni CMR inkorporat permezz ta’ Kap. 486
tal-Ligijiet ta’ Malta, u ghalhekk huma appikabbli I-limitazzjonijiet li jippreskrivu I-
istess regoli, b’mod partikolari I-artikolu 23 tal-imsemmija konvenzjoni;

5. Salv ec¢cezzjonijiet ulterjuri skont il-ligi.

Rat I-atti kollha tal-kawza.

Rat id-dokumenti li gew esebiti in atti.

Semghet ix-xhieda prodotti mill-partijiet.

Rat il-verbal tal-udjenza tal-5 ta’ Frar, 2018, fejn il-partijiet inghataw il-fakulta

li jipprezentaw noti ta’ sottomissjonijiet u fejn il-kawza thalliet ghas-sentenza.
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Il-kwistjoni bejn il-partijiet

Is-soc¢jeta attrici tallega li sofriet danni meta I-ftehim |i kellha mas-socjeta
konvenuta ghall-garr ta’ merkanzija konsistenti f'elfejn u erbghin kilogramma
gelat (2,040 kg), li tghabbew minn Franza u twasslu Malta mis-socjeta
konvenuta, ma giex onorat skont it-termini pattwiti bejn il-partijiet, u dan
minhabba li |-ftehim li kellhom li I|-merkanzija tingarr f'temperaturi
prestabbiliti, ta’ bejn tmintax u hamsa u ghoxrin grad taht iz-zero, ma giex
onorat ghal partijiet mill-vjagg li dam madwar hamest ijiem, bir-rizultat |i |-
merkanzija inkwistjoni sofriet hsara u ma setghetx tintuza mis-socjeta attrici.
Is-soc¢jeta attrici argumentat li hi ghandha rabtiet kuntrattwali ma’ kumpannija
Franc¢iza u hemm standards komuni ghall-kumpanniji kollha li jiffurmaw parti
mill-katina ta’ hwienet bl-isem ta’ ‘Amorino’ li I-prodotti mibjugha minnhom
iridu jikkonformaw maghhom ghal ragunijiet ta’ kwalita. Il-kawza odjerna
nfethet b’talba specifika sabiex din il-Qorti ssib lis-so¢jeta konvenuta
responsabbli ghad-danni sofferti mis-socjeta attrici, kif ukoll sabiex din il-Qorti
tillikwida d-danni allegatament sofferti mis-socjeta attrici u tikkundanna lis-
socjeta konvenuta ghall-hlas tal-istess. L-attri¢i qieghda titlob danni ghall-
ispejjez li saru sabiex setghet tinxtara din il-merkanzija, u ghat-telf ta’ profitti
sofferti minnha in vista tal-fatt li I-istess merkanzija ma setghetx tinbiegh, anzi

intremiet.

Is-so¢jeta konvenuta wiegbet li |-attrici m’ghandhiex ragun taghmel dawn it-
talbiet, la fil-fatt u langas fid-dritt, u dan minhabba |li mhuwiex minnu li I-
merkanzija li giet ittrasportata ma kinitx tajba sabiex tintuza, anzi minn
testijiet li saru fuq il-prodotti, instab li dawn kienu tajbin sabiex jigu kkunsmati

mill-bniedem. Barra minn hekk is-socjeta konvenuta tichad |i kien hemm
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hinijiet li fihom huma nagsu milli jzommu mat-temperaturi prestabbiliti bejn
il-partijiet. Is-so¢jeta konvenuta ccitat ir-regoli tal-Konvenzjoni CMR
(Convention for the International Carriage of Goods by Road) sabiex issostni |-
argument taghha li hi m’ghandhiex tinzamm responsabbli ghad-danni i

gieghda tilmenta minnhom is-socjeta attrici.

Provi u rizultanzi

Is-socjeta attrici pprezentat ghadd ta’ dokumenti, fosthom notifika tal-wasla
tal-merkanzija’, li tindika li waslu elfejn u erbghin kilogramma (2,040 kg) ta’
gelat minn barra, bil-polza ta’ kargu GOA024A, kif ukoll kopja tal-ittra uffi¢jali
mibghuta lis-so¢jeta konvenuta sabiex tinterpellaha ghall-hlas tad-danni wara
li |-merkanzija waslet danneggjata in vista tal-fatt |li ma nzammitx
f'temperaturi prestabbiliti u idoneji.? Is-socjeta attrici pprezentat ukoll notifika
bil-claim kontra l|-carrier (is-so¢jeta konvenuta)?®, li tiddeskrivi t-telf soffert
minnha bhala ‘frozen food cargo not fit for consumption because of a break in
the cold chain during transport’. L-istima tat-telf soffert minnha kienet ta’
€13,616.30 spiza ghax-xiri tal-merkanzija, €1,223.66 spiza ghall-garr tal-
merkanzija, u spejjez marbuta mas-servizz sabiex l-istess merkanzija setghet
tintrema wara li kienet ilha mahzuna ghal xi zmien f’cold stores, kif ukoll tat-

telf ta’ negozju progettat stante li din ma setghetx tinbiegh mis-socjeta attrici.

! A fol. 4 tal-process.
2 A fol. 5 tal-process.
3 A fol. 8 tal-process.
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Is-socjeta attrici pprezentat l-affidavit ta’ Jan Pantzar®, direttur tal-istess
socjeta, li kkonferma li r-relazzjoni professjonali tas-socjeta attrici mas-socjeta
konvenuta bdiet fil-bidu tas-sena 2014, wara li s-socjeta konvenuta
ghamlitilhom offerta ghall-garr ta’ diversi oggetti minn Orly, fi Franza, ghall-
imhazen tas-so¢jeta Applecore Foods f'Malta. Is-soc¢jeta konvenuta offriet
tariffi differenti ghal oggetti differenti li kellhom jingarru, u r-rata ghal oggetti
li kellhom jingarru f'temperatura ta’ inqas minn 25 grad Celsius taht iz-zero (-
25C) kienet oghla mir-rati stabbiliti ghal oggetti ohrajn. Ix-xhud gal li l-oggetti
li kellhom bzonn jingarru (specifikament gelati u konfezzjonijiet iffrizati bhal
kejkijiet u macarons) kellhom jinzammu f'temperatura bejn -25 u -18 grad
Celsius skont ir-regoli tal-Unjoni Ewropea u dawk Francizi, sabiex ma
ssirilhomx hsara, u dan minhabba fl-ingredjenti li jintuzaw ghall-manifattura

taghhom. Ix-xhud spjega r-rekwizit tat-temperatura b’dan il-mod:

“Since we are required to maintain a high level of quality and food-handling
standard in relation to how the frozen goods are kept, the products would have
to be destroyed if it is not kept at temperatures of colder than -18 degrees (i.e. if
the cold chain is broken).”

Ix-xhud gal li tul ir-relazzjoni tas-socjeta attrici mas-socjeta konvenuta matul
iz-zmien, kien hemm episodju iehor fejn l-oggetti ttrasportati ma gewx
accettati minnhom minhabba |i ma kinux konformi mal-kundizzjonijiet
stabbiliti, izda fl-istanza I|-ohra s-socjeta konvenuta kienet accettat ir-
responsabbilita ghan-nuqgas taghha li tosserva t-temperaturi prestabbiliti, u
s-socjeta attrici kienet thallset ghad-danni sofferti minnha mis-soc¢jeta tal-

assigurazzjoni. Ix-xhud spjega li hekk kif I-oggetti ttrasportati jaslu fl-imhazen,

4Afo/. 18 u 19 tal-process.
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issir verifika tat-temperatura fug kampjun, u jekk ir-rizultat ma jkunx wiehed
accettabbli, jittiehed kampjun iehor. Jekk ir-rizultat jerga’ ma jkunx

accettabbli, l-oggetti jigu rigettati.

Ix-xhud qal li dakinhar li waslet din il-merkanzija partikolari, hu kien ircieva
telefonata minghand Martin Gatt, id-direttur ta’ Applecore (il-cold stores fejn
kienu jitwasslu l-oggetti kif jaslu Malta) li kien qallu li t-temperatura li kienet
gieghda tigi rregistrata kienet dik ta’ -10 Gradi Celsius, li hi oghla mit-18 Gradi
Celsius kif kien gie mifthiem. Ix-xhud jghid li mar hu personalment fl-imhazen
u ha mieghu termometru infrared sabiex ikun jista’ jiccekkja t-temperatura
tal-oggetti ttrasportati, u sab li l-oggetti kienu ngarru f'temperatura oghla
minn dik magbula bejn is-so¢jeta attri¢i u dik konvenuta. Hu qal i f'dak il-
mument kien informa lir-rapprezentant ta’ Fahrenheit Limited li I-oggetti ma

kinux ser jigu accettati mis-socjeta attrici:

“Fahrenheit asked Applecore employees to store the goods we had not accepted
in their cold rooms until Kalataka was inclined to take the goods. Kalataka was
obviously not going to accept the goods in their deteriorated condition, thus the
goods remained at Applecore for storage. | called the Kalataka insurance claim
adjusters, Bernard Farrugia, who came to the warehouse on the 21°' of January,
2015 and Fahrenheit also sent a claims adjuster over to do an inspection of the
goods at the same time. Applecore, however, could not keep the goods any
longer and | believe around April 2015, the goods had to be moved. Fahrenheit
even sent us a bill to cover the storage of the pallets at Applecore.”

Xehed ukoll bil-procedura tal-affidavit Azzedine Boubguira®, direttur ta’
Kalataka Limited, li wkoll ikkonferma li gabel I-in¢ident inkwistjoni, kien hemm

in¢ident iehor mas-socjeta konvenuta, fejn konsenja partikolari kienet

> A fol. 35 sa 37 tal-process.
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twasslet fl-imhazen ta’ Applecore f'temperaturi oghla minn dawk prestabbiliti
mill-partijiet. Id-danni sofferti fl-incident precedenti kienu thallsu mis-socjeta
assiguratrici ta’ Fahrenheit Freight Forwarders Limited, filwaqt li l-oggetti li
gew iddanneggjati, kienu gew distrutti u ntremew. Hu specifika li I-oggetti li
jkunu ser jigu ttrasportati gatt ma jigu assigurati min-naha tas-socjeta attrici, u
dan minhabba li parti mill-inkarigu li ghandha s-soc¢jeta konvenuta huwa li
tikseb kopertura b’assigurazzjoni tal-materjal li jkun ser jigi ttrasportat
minnha. Ix-xhud jallega li kien hemm diversi nuggasijiet logisti¢i min-naha tas-
socjeta konvenuta, u meta talab records tat-temperaturi (temperature logs),
ta’ waqt it-tragitt, min-naha tas-soc¢jeta konvenuta kienu qalulu li dawn ir-
records kienu diga gew mghoddija lis-soc¢jeta assiguratrici, u li hu seta’ jikseb
dawn ir-records minghand is-socjeta assiguratri¢ci. Meta sar kuntatt mas-
soCjeta assiguratrici sabiex jintalbu |-logs tat-temperatura tul it-tragitt, is-
socjeta attrici giet mgharrfa illi kienu r-rapprezentanti ta’ Fahrenheit li kellhom
jipprovdu r-registri tat-temperatura, peress li s-so¢jeta attrici kienet |-klijenta
u kienet gieghda thallas ghas-servizz. Ix-xhud gal li fis-27 ta’ Jannar, 2015 hu
kien baghat ittra lis-soc¢jeta konvenuta, fejn iddeskriva |-hsarat u ta wkoll stima
tal-ispejjez, u infurmaha li hija kienet ser tinzamm responsabbli ghad-danni
sofferti mill-attrici. Ix-xhud qal |i r-records tal-logs tat-temperatura kienu
waslu ghandu minghand is-soc¢jeta tal-assigurazzjoni u mhux minghand is-

socjeta konvenuta.

L-attri¢i pprezentat ukoll affidavit ta’ Paolo Benassi®, kofundatur u operations
general manager tal-katina ‘Amorino’, li spjega li r-rwol tieghu fil-kumpannija

huwa li jizgura li I-prodotti manifatturati f'Parigi jkunu tal-oghla kwalita u

® A fol. 44 u 45.
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sabiex jintlahag dan |-ghan, hemm il-htiega li kull fornitur ta’ xi servizz fil-
katina tal-provvista, isegwi r-regolamenti stretti imposti mill-kumpannija,

fosthom il-harsien tat-temperaturi keshinta’ -18 C +/- 2 C:

“If the cold chain is broken at any stage and the products are exposed to a higher
temperature than that established, the products would no longer be in
compliance with our quality requirements anymore. The change in temperature
would ruin them and they would no longer be considered fit for sale or
consumption and would have to be discarded.”

Fl-udjenza tas-17 ta’ Mejju, 2016, il-Qorti semghet ix-xhieda ta’ Martin Gatt’,
direttur ta’ Applecore Foods, prodott mis-soc¢jeta attrici, li kkonferma |i fiz-
zmien li fih sehh |-kaz mertu tal-kawza, is-soc¢jeta attrici kienet taghmel uzu
mis-servizzi ta’ Applecore biex tahzen ghandha I-gelati li timporta. Hu qal li I-
kumpannija tieghu m’ghandha I-ebda relazzjoni mas-socjeta konvenuta u li I-
uniku inolviment tas-socjeta konvenuta mas-socjeta Applecore kien li din
kienet twassal l-oggetti impurtati fl-imhazen ta’ Applecore. Hu qal li huma
kienu jircievu ordni minghand is-socjeta attrici permezz ta’ email, u
sussegwentement kienu jassiguraw li I-ordni tingabar u titgassam. Hu qal li fir-
rigward ta’ dan il-kaz partikolari, hu kien fl-imhazen ta’ Applecore meta waslet
il-konsenja tal-gelati, u kien hu li induna li t-temperaturi kif mitluba minn
Kalataka ma kinux inzammu. Hu qal li hekk kif infethu I-bibien tat-trakkijiet ta’
Fahrenheit, hu seta’ jara |i xi oggetti kienu wagghu minhabba |i ma kinux
stivati tajjeb, u hekk kif messhom induna li l-oggetti ma kinux iffrizati kif
suppost, u li t-temperatura ma kinitx dik miftiehma. Hu qal li ghamel testijiet
b’temperature gun u kien hemmbhekk li kkonferma li t-temperaturi miftiehma

ma kinux inzammu. Hu qgal li hu kien jaf b’dawn ir-rekwiziti tat-temperatura,

7Afo/. 53 sa 56 tal-process.
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minhabba li t-temperatura li kellha tinzamm kienet stabbilita fuq il-proforma li

rcevew minn barra.

Fl-udjenza tas-17 ta’ Ottubru, 2016, ittella’ jixhed Bernard Farrugia®, direttur
ta’ Resolve Consulting Limited, li hi ‘loss adjusting firm’, jew ahjar li tevalwa I-
claims li jsiru fisem socjetajiet tal-assigurazzjoni. Ix-xhud qgal li f'dan il-kaz,
huma tgabbdu jaghtu s-servizzi taghhom minn Mapfre Insurance, u li kien sar
survey tal-konsenja fl-istabbilimenti tal-Applecore Foods gewwa I-Hard Rocks
Business Park, in-Naxxar, fit-22 ta’ Jannar, 2015. IlI-merkanzija kienet
tikkonsisti f'erba’ pallets gelat, ippakkjati f'kaxxi individwali u mgezwra fil-
plastik. Hu qgal li mill-ewwel induna li kien hemm kristallizzazzjoni u |i whud
mill-prodotti dehru deterjorati. Hu kompla jispjega dwar il-process tal-

kristallizzazzjoni u x’jindika:

“Crystallization is normally caused when there is a break in the cold chain so if the
said temperature is minus twenty for example and the temperature rises, one of
the common things to happen to food products is water crystallization.”

Hu qal li I-Awtoritajiet tas-Sahha tal-Port gew infurmati u mitluba jaghmlu t-
testijiet u |-verifiki taghhom, izda ghal xi raguni dawn it-testijiet ma setghux
isiru min-naha taghhom, u kellu jitgabbad laboratorju indipendenti sabiex
setghu jsiru dawn it-testijiet. Ir-rizultati tat-testijiet li saru minn dan il-
laboratorju indipendenti gew ipprezentati’, fil-forma ta’ Certificate of Analysis,

iffirmat minn Louis Jaccarini, li kkonkluda hekk:

‘Microbiology tests do not show any abnormal counts in the samples tested.
Physical examination of the samples does not show any overt melting although

8Afo/. 63 sa 69 tal-process.
° A fol. 74 tal-process.
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some crystallisation was present. However, the temperature logs provided
indicate a temperature rise up to -1.5 C on date 19/01/2015 at time 17.06:38.”

L-attri¢i pprezentat ukoll nota bi prospett tal-projezzjoni tal-profitt potenzjali
tas-socjeta attrici mill-bejgh tal-prodotti mertu ta’ din il-kawza, flimkien ma’
fattura tas-socjeta konvenuta ghat-trasportazzjoni tal-prodotti inkwistjoni,
fattura ghall-magazzinagg tal-prodotti inkwistjoni fil-facilita tal-Unistores minn
Mejju tal-2015 sa Awwissu tal-2015 li ged jigu kkalkolati fl-ammont ta’ €168
fix-xahar, u ricevuta ghall-ispiza ghad-distruzzjoni tal-prodotti ta’ incident
simili li sehh fl-2014, li kienet ammontat ghal €1330."° Il-profitt gross
ipprojettat kien ta’ €33,607.08, stante |li s-socjeta attrici kienet qieghda
tippretendi dhul totali ta’ €55,607.08 mill-bejgh ta’ din il-konsenja partikolari.

Fl-udjenza tal-25 ta’ Jannar, 2017, tressaq Jan Pantzar, sabiex jixhed in

kontroezami'?, li

kkonferma |i fug medda ta’ hdax-il xahar, is-socjeta attrici
kellha zewg episodji simili mas-so¢jeta konvenuta, ghalkemm fl-ewwel
inc¢ident il-varjazzjonijiet fit-temperatura ma kinux dagstant differenti minn
dawk rikjesti. Ix-xhud ikkonferma li fl-ewwel kwistjoni li kienet ingalghet, I-
ispejjez kienu thallsu mis-socjeta assiguratrici ta’ Fahrenheit Freight
Forwarders Company Limited, izda ma kienx jaf jaghti r-raguni ghalfejn I-
ispejjez inkorsi fir-rigward tat-tieni konsenja ma thallsux mis-socjeta
assiguratrici wkoll. Ix-xhud qal li f'April tas-sena 2015, Applecore kienu
infurmawh li ma setghux ikomplu jahznu |-merkanzija ghandhom, u li hu kien

ta struzzjonijiet sabiex il-pallets inkwistjoni jigu ttrasferiti fl-imhazen tal-

Unistores. Jan Pantzar gal li sa fejn jaf hu hadd ma hallas lil Applecore ghall-

10 A fol. 79 sa 86 tal-process.
n A fol. 88 sa 92 tal-process.
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ispejjez marbuta mal-magazzinagg tal-oggetti u li hu gatt ma kien informa lil

Fahrenheit li I-oggetti kienu ser jigu mcagalga mill-imhazen ta’ Applecore.

Fl-udjenza tas-6 ta’ Marzu, 2017 xehed Alessandro Mallia®’, direttur ta’
Fahrenheit Freight Forwarders Company Limited, imressag mis-socjeta
konvenuta, li qal li Kalataka kienet baghtet email lis-so¢jeta konvenuta bl-
inkarigu li jingabru erba’ pallets minn Franza, li kellhom jinzammu refrigerati fi
trailer bit-temperatura kkontrollata. Ix-xhud qal li I-prodotti telqgu minn Franza
fil-15 ta’ Jannar, 2015 u waslu Malta fid-19 ta’ Jannar, 2015. Hekk kif il-
merkanzija waslet Malta, din ittiehdet fl-imhazen ta’ Applecore li jinsabu fl-
inhawi tan-Naxxar. Hu qal li I-merkanzija ttiehdet ghand Applecore fl-20 ta’
Jannar, 2015, u fil-mument li nfethu I-bibien tat-trailer gie nnutat li pallet
minnhom ma kienx f'postu, u r-rapprezentant tal-Applecore irrangaha. Ix-
xhud gal li ftit wara huma infurmaw lil Assicura Insurance Brokers sabiex
jibaghtu s-surveyor taghhom fuq il-post u kien intbaghat is-surveyor Joe
Buhagiar minn H. Vassallo & Associates. Ix-xhud qal |i kopja tal-logs tat-
temperaturi li nzZammu kienet inghatat lilu mis-sewwieqa tat-trailers. 1x-xhud
gal li I-ispejjez marbuta mal-hazna ta’ dawn l-oggetti fl-imhazen tal-Applecore
ghamlet tajjeb ghalihom is-so¢jeta konvenuta, u li dawn inzammu ghand
Applecore fuq struzzjonijiet ta’ Kalataka nnifisha. Ix-xhud ikkonferma li I-polza
tal-assigurazzjoni tas-socjeta konvenuta hi koperta minn Mapfre Middlesea, u
li meta huma kkuntattjaw lil Mapfre Middlesea dwar din il-claim, dawn
galulhom li ma kienx hemm problemi bil-merkanzija, u li kienu geghdin
jirrifjutaw li jhallsu. Mistoqsi jafx il-konsenja x’sar minnha, ix-xhud wiegeb li

ma jafx.

12 A fol. 94 sa 96 tal-process.
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Fl-udjenza tal-5 ta’ April, 2017, xehed Joseph Buhagiar®®, prodott mis-so¢jeta
konvenuta, li gal li hu jahdem ma’ H. Vassallo & Associates bhala cargo
surveyor, u li ilu jokkupa din il-kariga ghal tletin sena. Hu qal li hu tgabbad
jispezzjona I-merkanzija u li I-inkarigu nghatalu fil-21 ta’ Jannar, 2015, filwaqt
li I-ispezzjoni tal-merkanzija saret fit-22 ta’ Jannar, 2015. Ix-xhud ikkonferma li
prezenti waqt l-ispezzjoni kien hemm Frank Grizar u Jan Panzar, diretturi ta’
Kalataka Limited, kif ukoll Martin Gatt, direttur ta’ Applecore Limited u
Bernard Farrugia, surveyor f'isem ir-ricevituri. Dwar il-kundizzjoni tal-

merkanzija, ix-xhud qal hekk:

“The condition of the cargo was that it had a minor formation of frost at the top.
Ice formation which in my opinion was quite minor.”

Dwar il-kundizzjoni generali tal-merkanzija x-xhud qal:

“It wasn’t that bad. It had a good resale value in my opinion as | said ...”.

Mistoqsi jekk ghandux informazzjoni dwar il-mod kif il-merkanzija tghabbiet
fuq it-trailer minn Franza ghal Malta, ix-xhud wiegeb li hu m’ghandux dik |-
informazzjoni. Dwar il-logs tat-temperatura li nzammu, u |i kopja taghhom

kienet ghad-dispozizzjoni tax-xhud, dan wiegeb li:

“In my opinion, the chain of temperature as requested was never broken. In fact
there is overlapping, when the cargo was taken to Fahrenheit, the oncarrying
reefer was pre-cooled. It was prepared and for an hour it was cleaned or
whatever, then the cargo was placed inside and it was | believe, -19 when it was
placed inside. The temperature in my opinion was not broken.”

B Afol. 113 sa 117.
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Dwar il-varjazzjonijiet fit-temperatura li rrizultaw mil-logs ipprezentati mis-

socjeta attrici, ix-xhud wiegeb li:

“I have to explain that the first trailer which was trailer number 875, had the
cargo inside it until more or less seventeen hundred of the 19th January. The
other container which received the pallets of ice cream, received the cargo
obviously after that time. Now, the discrepancy which is being said is between
the fifteen hundred hours, fifteen fifty five, sixteen hundred hours, till seventeen
twenty six. So basically we are saying that at this time, probably, the oncarrying
container, because you cannot that from point 8 or whatever it is come up to -19
in what, ten minutes, so there was a cleaning, a setting and switched off. More or
less that was the time when the pallets were placed inside.”

Hu gal ukoll li ma jahsibx™ (enfasi tal-Qorti) li f'dak il-hin, il-merkanzija kienet
fit-trailer. Fl-udjenza tad-29 ta’ Mejju, 2017 rega’ xehed Joseph Buhagiar
dwar il-fatt li fl-udjenza ta’ gabel kien qal li kien hemm overlap fil-logs tat-
temperaturi mizmuma. Dawn l-overlaps huma minhabba li fir-rigward tal-
ewwel trailer il-log jispicca fid-19 ta’ Jannar, fil-17:06, filwaqt li fir-rigward
tat-tieni trailer, il-log jibda fid-19 ta’ Jannar, fil-11:07. Hu gal li jista’ jkun li t-

tieni trailer kien qgieghed jigi:

“pre-tipped, in the sense that it was switched on to actually confirm that it was
working well and the temperature could descend as requested.”

Ix-xhud qal li meta jkun hemm bidla minn container ghal iehor, ikun hemm
hin li fih is-sistema ta’ tkessih tintefa’ u dan minhabba li hadd mhu se jidhol
f’kompartiment fejn it-temperatura tkun -20 C. Hu qal li anki jekk il-

merkanzija giet ittrasferita fit-tieni trailer f'temperatura ta’ -15 C, ma jistax

% Enfasi ta’ din il-Qorti.
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jinghad |i nkisret il-katina tat-temperatura, u spjega |-kristallizzazzjoni li

kienet vizibbli fug il-merkanzija billi gal hekk:

“First of all, if you have a fractual temperature however slight it is, even if you
buy an ice-cream, a normal ice-cream ... you see crystallisation.”

Ix-xhud ikkonferma li |-varjazzjonijiet fit-temperatura huma prassi normali
f’"dan ix-xoghol, u li din tigri hafna drabi meta I-merkanzija tkun gieghda
titghabba minn trailer ghal iehor, jew sahansitra meta tkun gieghda
titghabba sabiex tingarr |-ewwel darba mid-destinazzjoni originali taghha.

Fl-udjenza tad-29 ta’ Mejju, 2017, xehdet Denise Gauci Condorato™ li hija
impjegata mas-socjeta assiguratrici Mapfre Middlesea plc, li xehdet li Mapfre
Middlesea ma kinitx disposta li taghmel hlasijiet taht dik il-polza partikolari, u
dan minhabba fil-mod kif gew ittrasportati l-oggetti. Hi pprezentat numru ta’
emails, bil-konversazzjonijiet |li kien hemm dwar din il-kwistjoni. Hekk

perezempju, f'fol. 156, hemm email li Bernard Farrugia baghat lil Lucienne Cini

(rapprezentanta tal-Middlesea) fejn dan gal hekk:

“We have discussed the matter with QAL who confirmed that they performed
tests on 5 samples as detailed in their report. QAL confirmed that the
crystallisation present in the samples does not make the products dangerous for
consumption, but it does reduce the quality. The main effect is that the products’
texture changes and feels crunchy. The samples represent the majority of the
products as can be seen from the attached invoice, and that is why Kalataka is

claiming a total loss.”

1 A fol. 146 u 151 sa 152 tal-process.
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Email ohra li tinsab a fol. 157 mibghuta minn Bernard Farrugia lil Lucienne Cini
wkoll tittratta t-testijiet |i saru fuq il-prodotti kkonsenjati, u [-mittent

ikkonferma li mit-testijiet li saru:

“there were no adverse microbiology results; there was crystallisation in the
product. There were breaks in the cold chain on:

- 19th January 2015 between 15:40 and 18:11 when the temperature rose up to
7.1 degrees;

- 20th January 2015 — confirmed by Martin Gatt, AppleCore director. Mr Gatt
confirmed that the cargo was delivered by Fahrenheit between 0900 and 1000
hours and the temperature was found to be about -10 degrees.

The insured’s claim is based on the fact that the ice cream manufacturer does
not allow the product to be sold and therefore has no commercial value, and
that the product’s appearance has deteriorated.”

I16

ll-kontenut ta’ dawn l|-emails gie spjegat ukoll ffemail™ mibghuta minn

Azzedine Boubguira lil Lucienne Cini u lil Bernard Farrugia, fejn dan qal hekk:

“Our case here is about the freighter not respecting the transport conditions by
violating, not only the terms of our agreement but also the European regulations
for food safety by breaking the cold-chain (as confirmed by the Lab report). The
break in the cold chain results in the melting of the ice cream products and
crystallisation after re-freezing that destroys the quality and visual aspects of the
products. In which case, our franchisor and products supplier prohibits us from
selling such damaged goods.”

ll-pozizzjoni li hadet is-socjeta assiguratrici Mapfre Middlesea u r-ragunijiet li
ghalfejn ma riditx thallas ghal din il-claim hi spjegata f'email tas-7 t’April, 2015

minn Lucienne Cini lil Kalataka Limited fejn din qaltilha hekk:

1 A fol. 160 tal-process.
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“We reiterate that failure to provide the documented evidence that the ice-cream
is not fit for human consumption by the 15th April, 2015 will leave us no option
but to repudiate this claim.”

Fl-udjenza tat-8 ta’ Jannar, 2018 il-Qorti semghet ix-xhieda ta’ Elaine Galea'’,
general manager tas-socjeta Fahrenheit Freight Forwarders Co. Ltd., li
kkonfermat |i s-soc¢jeta attrici kienet talbitha taghmel it-trasportazzjoni ta’
erba’ pallets minn Franza, biex jingiebu Malta. Hi qalet |i hekk kif il-konsenja
waslet Malta, bdiet tinhatt sabiex tkun tista’ tintbaghat il-cold stores indikati
mill-klijent, u li hekk kif il-konsenja waslet fil-cold stores, Fahrenheit Freight
Forwarders Co. Ltd. gew infurmati li I-klijent ma kienx gieghed jaccetta x-

xoghol u dan minhabba fid-diskrepanza fit-temperatura:

“Nizzilna mill-ewwel tal-insurance u kien mar anki s-surveyor u marru xi nies min-
naha taghna wkoll u t-temperatura ma kinitx nizlet ghal xi raguni valida imma
aktar x'hin tiftah il-bibien tat-trailer, sakemm ged tibda thott u hekk ovvjament I-
arja ta’ barra ma’ ta’ gewwa, it-temperatura tibda tinzel.”

Ix-xhud kompliet tispjega li hekk kif tinfetah il-bieba tat-trailer se jkun hemm
tahlit tat-temperatura ta’ gewwa mat-temperatura ta’ barra, u dan jaffettwa I-

bilan¢ tat-temperatura, ghalkemm mhux b’tali mod li jsir xi dannu lill-prodott:

“Min-naha taghna konna nfurmajna lill-insurance taghna li huma Assicura u hekk
kien mar ukoll Joe Buhagiar min-naha ta’ HR Vassallo, |li huwa s-surveyor li
jahdem bih it-TT Club, kumpannija tal-insurance barranija li ninxurjaw maghha
taht C&R conditions. U hemmhekk raw ix-xoghol u kienu talbu lill-klijent biex ikun
cert li I-prodott ghadu tajjeb jiehdu I-Port Health ukoll halli ji¢¢éekkjaw u
jaghmlulu xi testijiet.”

v A fol. 203 sa 204 tal-process.
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Hi qalet li mit-testijiet li saru fuq il-prodott kien irrizulta li kien hemm xi
defrosting fil-wic¢, izda I-hsara ma kinitx tali li I-prodott ma setax jinbiegh jew
jigi kkunsmat. Hija qalet li I-hlas ghall-uzu tal-cold stores tal-Applecore sar
minnhom (is-soc¢jeta konvenuta), u li I-kuntatt taghhom ma’ Kalataka Limited
nkiser meta dawn iddecidew li jibdew jaghmlu arrangamenti ghall-hazna f'cold

stores ohra.

Konsiderazzjonijiet Legali

llli hekk illustrati I-fatti li jaghtu stampa cara ta’ x’inhu dak li gara bejn il-
partijiet f'din il-kawza, u x'inhuma t-talbiet u I-linji difensjonali ta’ kull parti, il-
Qorti sejra tghaddi biex tikkunsidra d-diversi aspetti legali li jemergu minn din
il-kwistjoni bejn il-partijiet. ll-partijiet kellhom rabta kontrattwali bejniethom
fejn is-socjeta attri¢ci gabbdet lis-soc¢jeta konvenuta tipprestalha servizz ta’
trasportazzjoni ta’ diversi oggetti minn Franza lejn Malta, bl-obbligazzjoni
specifika li l-oggetti li kellhom jingarru riedu jinzammu f'temperatura pre-
stabbilita. Ghal dan ir-rekwizit, is-soc¢jeta attric¢i kienet disposta li thallas, u fil-
fatt hallset, prezz oghla milli kieku ma kienx hemm dan ir-rekwizit. Is-socjeta
attrici esigiet dan kollu minhabba fir-rabta kontrattwali |i hija ghandha ma’
kumpannija barra minn Malta, jew ahjar ma’ dik li tista’ titgies bhala I-mother
company li timponi li I-prodotti mibjugha f'isimha u taht il-marka partikolari
taghha'®, ikunu jikkonformaw ma’ certi standards, u li anki waqt li geghdin jigu
ttrasportati, ikun hemm harsien ta’ certi rekwiziti imposti minnha, fosthom li

jkun hemm temperatura li kontinwament tkun taht it-18 C. Is-soc¢jeta attrici

18 .
Il-marka ‘Amorino’.
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mhix libera li tiddeciedi hi li tbiegh prodotti f'isem il-mother company u fornuti
lilha mill-mother company, jekk jirrizultalha li l-istandards imposti fugha ma
gewx osservati, ghaliex dan ikun ifisser li I-obbligi taghha vis-a-vis il-mother

company f'dan il-kaz, ma jkunux gew onorati.

Illi mix-xhieda prodotti jirrizulta ppruvat xjentifikament li I-merkanzija migjuba
Malta kellha problema bil-kristallizzazzjoni kif xehdu diversi mix-xhieda
prodotti, u mir-ritratti esebiti jidher car |li whud mill-konfezzjonijiet tilfu I-
forma taghhom, rizultat tal-fatt li wara li nhallu |-affarijiet, dawn regghu gew
iffrizati. Mil-logs tat-temperaturi esebiti, kif ukoll minn dak li xehdu
prattikament ix-xhieda kollha prodotti mill-partijiet, inkluz xhieda li tressqu
mis-socjeta konvenuta, jirrizulta ppruvat li I-cold chain li tant sahqu fugha r-
rapprezentanti tas-soc¢jeta attrici, giet interrotta ghal xi hin tul il-vjagg, u dan
minkejja I-enfasi li saret mis-so¢jeta attrici li t-temperatura kellha tkun ta’

certu grad ghat-tul tal-vjagg kollu.

Ghal dan in-nuqqgas, jew ahjar ghal dan il-ksur tal-obbligu kuntrattwali
specifiku li t-temperatura tinzamm f’¢ertu livell, ix-xhieda mressga mis-socjeta
konvenuta ttentaw jaghtu diversi spjegazzjonijiet, fosthom |i t-temperaturi
oghla rregistrati fil-logs ipprezentati, huma attribwibbli u jikkombacu mal-
hinijiet li fihom it-trailer kien qed jitnaddaf, sabiex il-merkanzija titghabba fi
trailer iehor, jew li |-varjazzjonijiet fit-temperatura huma rizultat tal-fatt li I-
bibien tat-trailer infethu u nghalqu numru ta’ drabi tul il-vjagg, u li kull darba i
l-arja ta’ barra bdiet tidhol fugq gewwa tat-trailer, kienet qieghda tigi
rregistrata z-zieda fit-temperatura. L-ebda wiehed mix-xhieda prodotti mis-
socjeta konvenuta ma kien konklussiv fix-xhieda tieghu, u x-xhieda kollha

prodotti minnhom ippruvaw jimminimizzaw is-sinifikat tal-fatt li I-cold chain

Pagna 19 minn 24

Qrati tal-Gustizzja



Rikors Mahluf Numru 1221/2015 LM

inkissret ghal tul ta’ hin waqt il-vjagg, billi ppruvaw jaghtu l-interpretazzjoni
taghhom ta’ x’seta’ kien jew x’kien aktarx li gara."® Li hu zgur hu li x-xhieda
prodotti mis-socjeta konvenuta lkoll ippruvaw jargumentaw li ladarba I-
merkanzija bagghet tajba sabiex tigi kkunsmata min-nies, (fit for human
consumption), u dan kif konkluz mill-esperti li ghamlu t-testijiet xjentifici
fugha, din ma kellha xejn hazin, u ghaldaqgstant I-obbligi taghhom fil-konfront
tas-socjeta attrici kienu sodisfatti. Huwa ¢ar li dan hu l-argument difensjonali
ewlieni tal-konvenuta, li ladarba |-merkanzija bagghet tajba ghall-konsum
uman, ma kienx hemm ksur tal-obbligi kuntrattwali taghha fil-konfront tas-

socjeta attrici.

Din il-Qorti mhix tal-istess hsieb. Evidentement, il-ftehim bejn il-partijiet huwa
fl-ghamla ta’ kuntratt bejniethom, u ghaldagstant kwalsiasi ksur ta’ dan il-
ftehim jaghti lok ghal-likwidazzjoni ta’ danni ex contractu. F'decizjoni moghtija
minn din il-Qorti diversament presjeduta fl-ismijiet Av. Dr Louis Cassar
Pullicino noe vs. Angelo Xuereb pro et noe”, danni ex contractu gew deskritti

b’dan il-mod:

“Fil-kaz ta’ azzjoni ghal danni naxxenti mir-responsabbilita contrattuale |-attur
ghandu jipprova li huwa kellu favur tieghu dik I-obbligazzjoni kontrattwali u li I-
konvenut kien inadempjenti fl-ezekuzzjoni ta’ dik I-obbligazzjoni fil-konfront tal-
istess attur. F'din it-tip ta’ azzjoni huwa |-konvenut li ghandu l-oneru ta’ prova
aktar difficli impost fuqu, stante li I-konvenut ghandu jiggustifika I-inadempjenza
kontrattwali tieghu u jipprova li tali inadempjenza se mai irrizultat minhabba
fattur fug liema ma kellux kontroll.

Fil-kaz ta’ danni kontrattwali, hemm obbligazzjoni antecedenti ghall-att jew
ommissjoni li ta lok ghall-incident.”

'* Xhieda Joe Buhagiar: “It wasn’t in the trailer | think”.
p.A., 03.07.2003.
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Illi huwa car fil-kaz odjern, li d-danni reklamati mis-soé¢jeta attrici huma danni
sofferti minnha kawza tal-obbligazzjoni li nholgot bejn il-partijiet xi zmien
gabel sehh l|-episodju inkwistjoni. Is-so¢jeta konvenuta, f'dan il-kaz, kellha I-
obbligu li tipprova r-ragunijiet li minhabba fihom hi nagset milli twettaq I-
obbligu taghha, f'dan il-kaz, li tassigura li t-temperatura prestabbilita bejn il-
partijiet, tinzamm fit-trakkijiet u t-trailers uzati fit-tragitt, tul il-waqtiet kollha
tal-garr, anki jekk kien hemm cirkostanzi li fihom bieb ta’ trailer kellu jinfetah
ghal xi waqtiet. Kien dan in-nugqgas ta’ adempiment mal-obbligi kontrattwali
prestabbiliti |li wassal ghal sitwazzjoni fejn il-merkanzija ttrasportata ma
baqgghetx fl-istat ottimu li ppretendiet is-socjeta attrici, tant li langas biss

setghet tinbiegh.

Fis-sentenza fl-ismijiet Dr José Herrera vs. Gaetano Debattista™, il-Qorti

stabbiliet illi:

“B’'mod generali d-danni jikkonfiguraw ruhhom fit-telf li |-kreditur ikun bata u I-
gligh li jkun gie mtellef (Art. 1153). Fil-fehma tal-Qorti d-danni kontrattwali ex
culpa prevedibbli fil-mument tal-kuntratt ma setghux hlief ikunu, f'termini ta’
telf, I-erogazzjoni tal-flejjes ezistenti fil-patrimonju tad-danneggjat. F'termini ta’
gligh, dan jikkonsisti skont gudizzju ta’ probabbilita fil-perdita ta’ dawk I-utilitajiet
li |-kreditur seta’ jikkonsegwixxi kieku l-obbligazzjoni tad-debitur tieghu giet
adempita. Dan f'sens konkret u mhux merament ipotetiku.”

Illi madanakollu I-Qorti tosserva li d-dokument bil-profitti potenzjali projettati
li s-socjeta attrici gieghda tirreklama bhala telf ta’ gligh minhabba n-nuqqas
ta’ bejgh tal-merkanzija inkwistjoni, la hu ffirmat u langas mhu mahluf b’xi

mod, jew hu redatt b’'mod li jindika li hu dokument awtentiku. Dwar il-

*'P.A., 21.04.2004.
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produzzjoni ta’ dokumenti ta’ din ix-xorta, il-Qorti qalet hekk fis-sentenza fl-

ismijiet Chircop Anthony et noe vs. Zammit John noe®*:

“II-Qorti ma tistax togghod fug dokument li mhux konfermat minn min irredigieh,
li ghandu jkun ukoll passibbli ghall-kontro-ezami.”

F'dan ir-rigward, il-Qorti temmen li s-socjeta attrici zgur li kellha provi ahjar li
setghet tressag in sostenn tat-talba taghha ghal-likwidazzjoni tad-danni
sofferti fil-forma ta’ telf ta’ gligh, bhalma kienu jkunu records ta’ bejgh passat
jew accounts tal-kumpannija, li setghu jghinu lill-Qorti tikkonvinci ruhha mit-
telf |i allegatament sofriet is-socjeta attrici minhabba |i |-merkanzija
inkwistjoni ma setghetx tinbiegh. Minflok gie pprezentat dokument u lista ta’
prodotti bil-prezzijiet maghhom, li la hi ffirmata u langas ma fiha spjegazzjoni

ta’ dawn il-projezzjonijiet fuq liema bazi gew ifformulati.

In vista ta’ dan, il-Qorti thoss li filwaqt li tiddikjara li s-socjeta konvenuta
ghandha tinzamm responsabbli ghad-danni sofferti mis-soéjeta attrici,
ghandha tillikwida d-danni fil-prezz li thallas mis-socjeta attrici ghax-xiri tal-
merkanzija, li gie ppruvat li kien jammonta ghal tlettax-il elf, sitt mija u sittax-il
Euro u tletin ¢centezmu (€13,616.30), is-somma ta’ elf, mitejn u tlieta u ghoxrin
Euro u sitta u sittin ¢entezmu (€1,223.66) rapprezentanti spejjez ghall-garr ta’
din il-merkanzija, u dan skont dak li jirrizulta minn diversi dokumenti li gew
esebiti fl-atti ta’ din il-kawza.” I-Qorti tqis li s-socjeta konvenuta ghandha
taghmel tajjeb ukoll ghall-ispejjez inkorsi mis-socjeta attrici ghall-hazna tal-
prodotti inkwistjoni fl-imhazen tal-Unistores Limited fiz-zmien li fih I-istess

merkanzija ma setghetx tinzamm fl-imhazen tal-Applecore, li kienu

2p.A., 14.11.2002.
2 Fosthom a fol. 84, 120 u fol. 126 tal-process.
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jammontaw ghal elfejn, erba’ mija u sittin Euro u sitt centezmi (€2,460.06).%*
Mill-banda |-ohra ma ngabet |-ebda prova li I-merkanzija inkwistjoni fil-fatt
giet distrutta u ghaldagstant il-Qorti ma tistax tillikwida I-ispejjez marbuta
mad-distruzzjoni tal-merkanzija abbazi tal-prezz li thallas fil-passat ghall-istess

haga.

Decide

Ghaldagstant ghar-ragunijiet hawn fug moghtija, il-Qorti gieghda taqta’ u
tiddeciedi din il-kawza kif ge;j:

1. Tichad l-eccezzjonijiet kollha tal-konvenuti;

2. Tilga’ t-talbiet attrici u tistabbilixxi li l-ammont totali li ghandu jigi
likwidat in linea ta’ danni sofferti mis-socjeta attri¢ci b’rabta man-

’

nuqgas ta’ adempiment tal-obbligi kuntrattwali mis-soéjeta
konvenuta, ghandu jkun fl-ammont ta’ sbatax-il elf u tliet mitt Euro u

zewg ¢entezmi (€17,300.02).

3. Konsegwentement tikkundanna lis-socjeta konvenuta thallas lis-
socjeta attrici s-somma ta’ sbatax-il elf u tliet mitt Euro u zewg

¢entezmi (€17,300.02) bl-imghax legali mil-lum.

L-ispejjez kollha tal-kawza huma a karigu tas-socjeta konvenuta.

24 . . . .
Ara |-invoice esebita a fol. 85 tal-process.

Pagna 23 minn 24

Qrati tal-Gustizzja
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Moaqrija.

Pagna 24 minn 24
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