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Project Technik Ltd
V.

Direttur Generali tal-Kuntratti
u I-Kullegg Malti tal-Arti, Xjenza
u Teknologija
1. Dan huwa appell ta’ Project Technik Limited [‘l-appellanti”’] minn
decizjoni tad-19 ta’ Dicembru 2017 tal-Bord ta’ Revizjoni dwar Kun-
tratti Pubbli¢i [“il-Bord ta’ Revizjoni’], imwaqqaf taht ir-Regolamenti
dwar [-Akkwist Pubbliku [L.S. 174.04], dwar oggezzjoni tal-istess
appellanti kontra decizjoni tad-Dipartiment tal-Kuntratti [“id-Diparti-

ment”] illi l-offerta tal-appellanti ghal kuntratt pubbliku titwarrab u s-

sejha ghal offerti tithassar.

2. ll-fatti relevanti sehhew hekk: saret sejha mill-Kullegg Malti tal-Arti,

Xjenza u Teknologija [“il-Kullegg”] ghal offerti ghall-kuntratt ghal
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“construction of the MCAST Resource Centre at the MCAST Main
Campus in Corradino using various environmentally friendly and
energy efficient products”. ll-kuntratt kien maqsum f'erba’ partijiet u I-
appellanti ghamlet offerta ghat-tielet parti — lot 3 — dwar xoghlijiet ta’
gewwa jew internal finishes. Fost il-kondizzjonijiet tas-sejha hemm dik
li tghid illi “No rectification shall be allowed. Only clarifications on the
submitted information may be requested™. Kondizzjoni ohra tghid illi
‘No tender may be amended or withdrawn after the deadline for

submission”.

3. L-appellanti tefghet |-offerta taghha flimkien ma’ bill of quantities. Dan
il-bill of quantities ighid illi I-prezz totali tal-offerta, gabel it-Taxxa fuq il-
Valur Mizjud [“TVM”] kien ta’ miljun, erba’ mija u sitta u disghin elf,
mija u sitta u ghoxrin euro u tnejn u disghin ¢entezmu (€1,496,126.92)
izda meta tghodd flimkien il-partiti kollha individwali fil-bill of quantities
it-total, dejjem qgabel it-TVM, jigi miljun, erba’ mija u wiehed u disghin
elf, mitejn u tmienja u sittin euro u tlieta u erbghin ¢entezmu

(€1,491,268.43).

4. Kif kellu s-setgha li jaghmel taht il-para. 17 tal-General Rules Govern-
ing Tenders dwar Correction of Arithmetical Errors, il-kumitat tal-
ghazla b’ittra tas-17 ta’ Ottubru 2017 talab lill-appellanti tikkonferma u
taccetta illi ¢-Cifra ta’ €1,496,126.92 kienet Zzbaljata, u illi ¢-Cifra

korretta, barra t-TVM, kienet ta’ €1,491,268.43.

L Note 3 to Clause 7 — Selection and Award Requirements.

2 General Rules governing Tenders, para. 12.1.
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B’ittra tat-2 ta’ Novembru 2017 l-appellanti ammettiet [-izball u
ikkonfermat illi ¢-cCifra korretta kienet kif indikat fl-ittra tal-kumitat tal-
ghazla tas-27 ta’ Ottubru 2017. lzda flok waqgfet hemm u ikkonfermat
biss ic¢-cifra korretta, |-appellanti mal-ittra taghha baghtet bill of

guantities suppost aggustat.

F’dan il-bill of quantities gdid, izda, |-appellanti mhux biss ikkorregiet |-
izball izda wkoll — x’aktarx bi zball iehor — bidlet ir-rati ghal zewg
partiti: ir-rati originali ta’ dawn iz-zewg partiti kienu ta’ sbatax-il euro u
hamsa u ghoxrin ¢entezmu (€17.25) u mitt euro u hames ¢entezmi
(€100.05), u r-rati I-godda ghall-istess zewg partiti kienu ta’ sbatax-il
euro u hamsin ¢entezmu (€17.50) u mitt euro u hamsin ¢entezmu
(€100.50). Dan, naturalment, bidel il-prezz totali tal-offerta, ghalkemm

id-differenza kienet biss ta’ erbgha u erbghin euro (€44) izjed.

Lid-Dipartiment deherlu Ii dan kien bdil tal-offerta, bi ksur tal-kon-
dizzjoni li l-offerti ma setghux jinbidlu wara d-data tal-gheluq. Ghal-
hekk b’ittra tal-14 ta’ Novembru 2017 gharraf lill-appellanti li I-offerta
taghha tgieset “financially non-compliant” u ghalhekk twarrbet. Billi ma

kienx hemm offerti tajba ghal lot 3, is-sejha relativa thassret.

L-appellanti ressqet oggezzjoni kontra din id-decizjoni quddiem il-Bord
ta’ Revizjoni b’ittra tat-23 ta’ Novembru 2017 u talbet lill-bord “to
immediately and completely suspend the adjudication process in

relation to the tender ...”.
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9. B’decizjoni tad-19 ta’ Di¢embru 2017, li minnha sar dan I-appell, il-
Bord ta’ Revizjoni ma lagax l-oggezzjoni u ikkonferma d-decizjoni tad-

Dipartiment ghal ragunijiet li fissirhom hekk:

»This Board,

»Having noted this objection filed by Project Technik Limited (here-
inafter referred to as the Appellant) on 24 November 2017 refers to
the contentions made by the latter with regards to the award of Tender
of Reference CT 3011/2017 listed as Case No 1114 in the records of
the Public Contracts Review Board, awarded by the Malta College of
Arts, Science and Technology (herein after referred to as the
Contracting Authority) ... ... ... whereby the Appellant contends that:

»a) through their reply to the letter sent on 2 November 2017
they had confirmed the arithmetical correction made by the
evaluation board and, through the same, they bound
themselves to abide by all the conditions laid out in the
tender document;

»b) by submitting a revised bill of quantities they did not
change their original submissions and, although there
existed a difference of €44 from the original global price,
such an occurrence should not affect their overall offer in
the evaluation process.

»This board also noted the Contracting Authority’s “letter of reply”
dated 4 December 2017 and its verbal submissions during the public
hearing held on 14 December 2017, in that:

»a) the Malta College for Arts, Science and Technology
contends that the Appellants’ submission, by way of a
second bill of quantities which included additional items,
did, in actual fact, change the nature and price of the
original offer. In this regard, such an action constituted a
change of offer during the evaluation stage which is not
permissible;

»b) The Contracting Authority maintains that the difference of
€44 in the global price is not the issue for discarding the
Appellants’ offer but rather the fact that during the
submissions, by way of clarifications, there were additional
items in the bill of quantities which were not included in the
original offer.

»This board, after having examined the relevant documentation per-
taining to this appeal and after having heard submissions by all the
parties concerned, opines that the issue is the determination of
whether the offer submitted by Project Technik Limited was amended
or not, upon the reply to the clarification dated 27 October 2017.

»1. First and foremost, this board would like to respectfully refer to
the principle of self-limitation, whereby the conditions laid out in
the tender dossier must be adhered to and respected in full by
all parties to the tendering procedure, including the Contracting
Authority. The principle of self-limitation safeguards the exist-
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ence of fair level playing field and transparency, so that the con-
ditions in a tender cocument represent contractual obligations
which must be fulfilled by the prospective tenderer and one of
the prime conditions is that offers cannot be changed after the
closing date for submission or at any stage of the tendering
process.

»In this particular case, the Appellants were given the opport-
unity to clarify and confirm an arithmetical adjustment to their
offer which the Contracting Authority pointed out. Quite appro-
priately, Project Technik Limited confirmed such an adjustment
in price; however, in addition to this confirmation, the Appellants
submitted a “revised bill of quantities” wherein the additional
items which were not included in the original bill of quantity were
present so that the latter was different from the original one.

»At this particular stage of consideration, this board is ignoring
the fact that the overall price difference resulted in €44 only, and
rather assess whether Project Technik Limited’s offer, through
the revised bill of quantity, was amended. One has to acknow-
ledge the fact that the bill of quantity represents the core of the
technical offer of a bidder, so that the latter forms an integral
part of the offer itself.

»In this regard, this board justifiably opines that, by doing so, the
Appellants affected [recte, effected] a change in their technical
offer. In this respect, this board would also refer to the clarificat-
ion request dated 27 October 2017, with particular reference to
paragraph two, whereby it was made vividly clear that:

»“It is to be noted that no rectifications are allowed and
the clarifications are to include only information which
has been already submitted.”

»Through the above mentioned clause in the request for clari-
fication, the Malta College for Arts, Science and Technology
reminded the bidder that only information on what has been
submitted are [recte, is] to be clarified and not additions to the
original offer. In this case, this board has not been presented
with any credible evidence that the revised bill of quantities did
not change the technical offer apart from the price issue which
will be considered later. However, this board cannot discard the
fact that the submission of the revised bill of quantities changed
the contents and nature of the oiiginal technical offer and in this
regard this board does not uphold Project Technik Limited’s first
contention.

With regards to the Appellants’ second contention, this board
would respectfully emphasise that principles are not formulated
on the nature of magnitude but rather on matters of procedures
for attaining a particular objective, so that the fact that the
difference in the overall prices is only €44 should not form the
justification for a revised submission, different from the original.

»This board, would like to, again, stress that the principle of self-
limitation must be fully adopted during all the stages of the
tendering process, without any exception whatsoever. At the
same instance, this board, as [it] had on many occasions, would



Appell numru 8/2018 13/04/2018

like to remind prospective bidders that it is their responsibility
and obligation to ensure that their submissions are in adherence
to all the conditions stipulated in the tender dossier. This board
does not consider [that] the difference in price is sufficient
justification to breach the principle of self-limitation and, in this
regard, does not uphold the Appellants’ second grievance..

»In view of the above, this board ... confirms the decision taken by the
Malta College of Arts, Science and Technology in cancelling the
tender for Lot 3 and therefore finds against Project Technik Limited.

»In view of the fact that this board is justifiably convinced hat such an
erroneous submission by the Appellants consisted of an inadvertent
mistake, this same board recommends that the deposit paid by Project
Technik Limited is to be fully refunded.«

10. Project Technik Ltd ressget appell minn din id-decizjoni quddiem din
il-gorti b’rikors tat-8 ta’ Jannar 2017 Ili ghalih wiegbu d-Direttur
Generali tal-Kuntratti fit-18 ta’ Jannar 2018 u I-Kullegg fid-29 ta’

Jannar 2018.

11. L-ewwel aggravju gie mfisser hekk:

»llli ladarba I-bord kien konvint illi s-so¢jeta appellanti kienet ikkonfer-
mat il-korrezzjoni indikata mill-evaluation committee u li d-diskrepanzi
li rrizultaw fil-BOQ sottomessa fit-2 ta’” Novembru 2017 ma kienu xejn
ghajr ir-rizultat ta’ zball, allura ma kellux trig ohra ghaijr illi jilga’ I-appell
interpost mid-decizjoni appellata;

»Sabiex il-bord seta’ verament iqis illi s-so¢jetda esponenti kienet
ghamlet sottomissjoni ta’ offerta gdida kellu ta’ bilfors iqis illi d-dis-
krepanza ma kienet zball xejn imma li din kienet mixtieqa mis-socjeta
esponenti. Madanakollu, ladarba I-bord, gustament, gies illi d-diskrep-
anzi ma kienu xejn ghajr ir-rizutlat ta’ zball, proprju kif kienet ged
tishaq is-socjeta esponenti tramite I-appell taghha stess, allura I-bord
ma kellux trig ohra ghajr li jilga’ dak I-appell u mhux jichdu. La kien
hemm l-izball fir-redazzjoni tal-BOQ, allura huwa car illi |-offerta ma
gietx mibudla imma baqghet dejjem I-istess u d-diskrepanza li rrizutlat
fiha huwa l-izball lamentat u xejn izjed.«

12. Id-Dipartiment wiegeb hekk:

»Ghall-ghanijiet ta’ dan |-ewwel aggravju jinghad biss |i [-Bord ta’
Revizjoni ma dahal fl-ebda kontradizzjoni fis-sentenza meta kkon-
ferma l-iskwalifika tal-offerta minkejja li ac¢etta li sehh Zzball involont-
arju mill-kumpannija appellanti. Dak li ried jghid il-Bord ta’ Revizjoni
huwa li I-offerta ghandha tigi ezaminata fuq il-bazi ta’ dak miktub u
mhux fuq il-bazi tal-animus ta’ min mela l-offerta. X’seta’ kellu fmohhu
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[-offerent huwa irrilevanti jekk I-espressjoni tal-hsieb tieghu gie mnizzel
b’mod differenti fl-offerta tieghu. Dan ghaliex il-kumitat tal-ghazla jrid
jezamina l-atti miktuba u mhux il-hsieb tal-offerent;

»L-intenzjoni tal-offerent hija immaterjali jekk it-termini tal-offerta huma
¢ari u ma jesigux ffittxija tal-hsieb tal-offerent. Sewwasew fil-kaz
taghna I-izball li I-kumpannija appellanti ged tghid li kien hemm fit-tieni
BOQ kien jikkonsisti f'indikazzjoni differenti fir-rata ta’ zewg items. Dan
mhuwiex zball aritmetiku bhalma kien hemm fl-ewwel BOQ fejn sar
ghadd hazin fit-total finali. L-izball langas ma kien jikkonsisti
fambigwita tal-offerta bhal meta jkun hemm diskrepanza bejn il-figuri
u I-kliem jew diskrepanza bejn il-unit price u t-total tal-ammont meta
wiehed jimmoltiplika I-unit price mal-kwantita. Bil-kontra, in-nuqgas jew
ghelt kien jikkonsisti fil-fatt li bejn l-ewwel BOQ u t-tieni BOQ kien
hemm rati differenti fir-rigward ta’ zewg items partikolari;

»ll-kumpannija appellanti tghid li I-Bord ta’ Revizjoni kellu jacc¢etta I-
offerta ghaliex fl-ittra tat-23 [recte, 2] ta’ Novembru 2017 hija kienet
accettat I-izball aritmetiku fl-ewwel BOQ. Tassew li kieku |I-kumpannija
appellanti ikkonfermat l-izball aritmetiku biss, |-offerta taghha kienet
tkun valida. 1zda I-kumpannija appellanti ma wagfitx mal-konferma tal-
izball aritmetiku msewwi mill-kumitat tal-ghazla, izda ssoktat billi
pprezentat BOQ ¢did b’rati differenti. Huwa sewwasew fis-sotto-
missjoni ta’ BOQ ¢did b’rati mibdula fejn nagset il-kumpannija appell-
anti. lI-Bord ta’ Revizjoni kkonferma l-iskwalifika ghaliex irraguna li |-
kumpannija appellanti ma kelliex tnewwel BOQ gdid b’rati modifikati;

»X'wassal biex ikun hemm dan it-tibdil fir-rati huwa irrilevanti ghaliex
kif inghad gabel il-kumitat tal-ghazla jrid jiggudika biss x’hemm mitkub
u mhux x’suppost kienet I-intenzjoni tal-offerent. Sew jekk il-bdil fir-rata
kien il-frott ta’ traskuragni, frott ta’ zball tal-pinna, frott tas-sistema
kompjuterizzata hazina tal-offerent jew frott tal-ghazla hielsa tal-
offerent li jbiddel ir-rati, ma jaghmilx differenza fil-kaz inkwistjoni. Li
jghodd huwa li r-rati nbidlu u dan ma kellux isir ghaliex skont it-termini
tas-sejha “No tender may be amended or withdrawn after the deadline
for submission”.«

Ghandu jinghad gabel xejn illi, kif jidher minn din is-silta mid-decizjoni,
il-Bord ta’ Revizjoni telag mill-premessa illi I-appellanti ziedet xi partiti

godda fit-tieni bill of quantities li ma kinux dehru fl-ewwel wiehed:

»oo e ... the Appellants submitted a “revised bill of quantities”
wherein the additional items which were not included in the original bill
of quantity were present so that the latter was different from the
original one.«

Dan izda ma huwiex il-kaz; li gara hu li I-prezz ta’ zewq partiti fit-tieni
bill of quantities kien differenti mill-prezz tal-istess zewg partiti fl-

ewwel bill of quantities u mhux li zdiedu partiti godda. Dan gieghed
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15.

16.
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jinghad biss ghall-korrettezza, mhux ghax huwa partikolarment
relevanti ghall-ghanijiet ta’ dan Il-appell, ghalkemm jista’ jkun Ii kellu

effett fuq id-decizjoni tal-Bord ta’ Revizjoni.

Din il-qorti tagbel mal-Bord ta’ Revizjoni illi d-differenzi fit-tieni bill of
guantities kienu rizultat ta’ Zball mhux ta’ intenzjoni li tinbidel I-offerta,
kif wara kollox tixhed I-istqarrija tal-appellanti fl-ittra tat-2 ta’ Novembru
2017 meta tghid illi “we accept these adjustments (maghmula mill-
kumitat tal-ghazla) accordingly”. Tagbel ukoll illi I-izball ma kienx Zball
aritmetiku, ghax kien zball fir-raw data u mhux zball fil-processar
aritmetiku ta’ dawk id-data. Ma taqgbilx izda illi I-konsegwenza kellha

tkun li titwarrab |-offerta.

ll-kondizzjonijiet tas-sejha ghal offerti jghidu illi l-offerta ma tistax
tinbidel wara li jaghlaq iz-zmien biex jintefghu offerti. Il-konsegwenza
ghalhekk kellha tkun li titwarrab il-bidla, b’'mod li I-oblatur jibga’ marbut
bl-ewwel offerta, u mhux li titwarrab I-offerta, aktar u aktar meta, fil-
kaz tallum, l-appellanti stgarret espressament |li accettat I-“aggusta-
ment” maghmul fl-ewwel offerta taghha mill-kumitat tal-ghazla u gieset

ruhha marbuta bl-offerta kif “aggustata” jew i¢¢arata.

F’'dawn i¢-¢irkostanzi t-thassir tal-offerta kien sproporzjonat u mhux
mehtieg, partikolarment meta tqis illi gie accettat li ma kien hemm
ebda hsieb li tinbidel |-offerta u illi I-appellanti ma hija sejra tiehu ebda

vantagg kompetitiv fuq I-oblaturi |-ohra.

Billi, ghal dawn ir-ragunijiet, sejjer jintlaga’ I-ewwel aggravju ma jibgax

mehtieg li I-qorti tqis ukoll I-aggravju l-iehor tal-appellanti.
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ll-qorti ghalhekk tilga’ I-appell, thassar d-decizjoni tad-Dipartiment tal-
Kuntratti tal-14 ta’ Novembru 2017 u d-decizjoni tal-Bord ta’ Revizjoni
tad-9 ta’ Dicembru 2017, hlief fejn ordnat illi d-depozitu mhallas mill-
appellanti jintradd lilha, u tordna li jitkompla I-process tal-ghazla tal-
offerti, b’dan li |-offerta originali tal-appellanti, kif i¢¢carata fl-ittra tal-
Kullegg tas-27 ta’ Ottubru 2017 u fit-twegiba tal-appellanti tat-2 ta’

Novembru 2017, titgies fost I|-offerti validi.

Billi dan I-episodju kien provokat minn zball tal-appellanti, huwa xieraq
illi din tbati sehem mill-ispejjez. ll-qorti ghalhekk tordna illi l-ispejjez
kollha tal-appell, fosthom ukoll dawk tal-Kullegg, jingasmu hekk:
sehem minn tlieta (Vs) thallsu l-appellanti Project Technik Limited u

zewg ishma minn tlieta (%) jhallashom id-Direttur Generali tal-

Kuntratti.
Silvio Camilleri Giannino Caruana Demajo Noel Cuschieri
President Imhallef Imhallef
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