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1. Dan huwa appell tal-Avukat Generali minn sentenza moghtija mill-
Prim’Awla tal-Qorti Civili fil-kompetenza taghha kostituzzjonali fit-23
ta’ Marzu 2017 li sabet li, peress li |-attur ma nghatax id-dritt ta’
ghajnuna ta’ avukat gabel I-interrogazzjoni tieghu mill-pulizija fid-29 ta’
Gunju 2008, inkisirlu d-dritt fondamentali tieghu ghal smigh xieraq
imhares taht |-art. 39 tal-Kostituzzjoni ta’ Malta [“il-Kostituzzjoni”] u I-
art. 6 tal-Konvenzjoni Ewropea ghall-Protezzjoni tad-Drittijiet tal-

Bniedem u tal-Libertajiet Fundamentali [“il-Konvenzjoni”]. L-ewwel
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qgorti ghalhekk ordnat lill-Avukat Generali sabiex ihallas lill-attur
kumpens ta’ elfejn u hames mitt euro (€2,500) bhala rimedju ghall-

imsemmi ksur.
2. |l-fatti li wasslu ghal din il-kawza huma dawn:

3. Fil-lejl ta’ bejn it-28 u d-29 ta’ Gunju 2008 l-attur gie arrestat mill-
pulizija ghaliex kellha suspett ragonevoli li hu kien forna jew ipprokura
jew offra li jforni jew li jipprokura d-droga kokajina u li kellu fil-pussess
tieghu l-istess tip ta’ droga bi ksur tal-Ordinanza dwar il-Medicini

Perikoluzi [‘Kap. 101”].

4. Fid-29 ta’ Gunju 2008, wara li nghata t-twissija kif kienet trid il-ligi ta’
dak iz-zmien, l-attur ghamel stqarrija matul Il-interrogazzjoni tieghu
mill-pulizija u f'din l-istqarrija, fost affarijiet ohra, ammetta li madwar
gimgha qgabel kien xtara gramma kokaina flimkien mal-gharusa tieghu
Letizia Sultana ghal sebghin euro (€70) bl-intenzjoni li jehduha flim-
kien. Peress li I-ligi ta’ dak iz-zmien ma Kinitx tipprovdi ghad-dritt tal-
assistenza legali lill-arrestat f'ebda hin tal-arrest, I-attur ma nghatax id-
dritt Ii jikkonsulta ma’ avukat tal-fiducja tieghu qabel ma gie interrogat

mill-pulizija.

5. FI-20 ta’ Jannar 2009, l-attur gie mressaq il-qorti akkuzat bir-reati

hawn fug imsemmijin taht il-Kap. 101 tal-Ligijiet ta’ Malta.

6. Fis-sentenza taghha tal-10 ta’ Novembru 2014, il-Qorti tal-Magistrati

(Malta) sabitu hati tal-imputazzjonijiet migjuba kontrih u ikkundannatu
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ghal piena ta’ sitt xhur prigunerija effettiva u multa ta’ seba’ mija u

hamsin euro (€750).

L-attur appella minn din is-sentenza u l-appell ghadu pendenti

quddiem il-Qorti tal-Appell Kriminali.

L-attur imbaghad fetah din il-kawza tallum u talab illi I-qorti:

»1. tiddikjara illi minhabba ¢-¢ahda tal-assistenza legali waqt |-arrest
gew lezi d-drittijiet fundamentali tal-esponenti ghal smigh xieraq Kkif
sanciti fl-artikolu 39 tal-Kostituzzjoni ta’ Malta u fl-artikolu 6 tal-Kon-
venzjoni Ewropea tad-Drittijiet tal-Bniedem;

»2. takkorda dawk ir-rimediji effettivi u xierga fic-cirkostanzi.«

ll-konvenut ressaq dawn |-e¢¢ezzjonijiet:

»(1) illi permezz tar-rikors odjern ir-rikorrenti ged jallega ksur tad-dritt-
jiet fundamentali tieghu ai termini tal-artikolu 6 tal-Konvenzjoni
Ewropea u tal-artikolu 39 tal-Kostituzzjoni a bazi ta’ lanjanzi li meta
irrilaxxa l-istgarrija lil pulizija ma kellux assistenza legali peress Ii I-ligi
dak iz-zmien ma Kinitx tipprovdi ghad-dritt tal-assistenza legali lill-
arrestat;

»(Il) illi subordinatament u minghajr pregudizzju ghas-suespost, fil-
mertu l|-esponent jirrespingi I-allegazzjonijiet u I-pretensjonijiet tar-
rikorrent kollha bhala infondati fil-fatt u fid-dritt stante li ¢-Cirkostanzi
tal-kaz ma jirrapprezentaw l-ebda ksur tad-drittijiet fundamentali tar-
rikorrenti ai termini tal-artikolu 6 tal-Konvenzjoni Ewropea u/jew tal-
artikolu 39 tal-Kostituzzjoni ghar-ragunijiet segwenti li ged jigu elenkati
minghajr pregudizzju ghal xulxin:

»(i) illi, fl-ewwel lok, il-fatt li persuna ma kinitx assistita minn
avukat waqt I-interrogazzjoni ma jwassalx awtomatikament
ghal ksur tad-dritt ta’ smigh xieraq kif donnu qed jippretendi r-
rikorrent. L-esponent jirribatti li kull kaz ghandu jigi ezaminat
skont i¢-Cirkostanzi partikolari tieghu u I-imsemmi dritt irid jigi
evalwat fir-rigward tat-totalita tal-pro¢eduri kollha u mhux fir-
rigward ta’ mument specifiku kif ged jipprova jaghmel ir-
rikorrent odjern;

»(ii) illi effettivament fil-kaz odjern bl-ebda mod ma jirrizulta Ii r-
rikorrent kien img@ieghel jaghti I-istqarrija li ta. Fil-fatt, jirrizulta li
r-rikorrent inghata t-twissija skont il-ligi senjatament li ma kienx
obbligat i jitkellem sakemm ma kienx hekk jixtieq izda li dak li
kien ser jghid seta’ jingieb bhala prova kontrih u ghalhekk ir-
rikorrent irrilaxxa I-istess stqarrija volontarjament u anke iffirma
li I-kontenut taghha kien korrett;

»(iii) illi l-esponent jirrileva li qorti ta’ gurisdizzjoni penali
ghandha |-kompetenza sabiex tevalwa l-validita u [-ammissi-
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bilita tal-provi kollha kif migjuba quddiemha ai fini tal-proceduri
kriminali;
»(iv) illi wiehed mill-prin€ipji li ormai gie stabbilit fil-kazijiet
kostituzzjonali, kif bazati anke fuq Il-insenjament tal-kazistika
tal-Qorti Ewropea tad-Dirittijiet tal-Bniedem fosthom Salduz v.
Turkey, certament hu li ebda qgorti febda hin ma stabbiliet
bhala principju universali li n-nuggas ta’ assistenza legali waqt
interrogazzjoni awtomatikament iggib maghha [recte, in-nuqga
. igib mieghu] lezjoni tad-drittijiet tal-akkuzat rikorrenti kif
sanciti fl-artikolu 39 tal-Kostituzzjoni ta’ Malta u fl-artikolu 6 tal-
Konvenzjoni Ewropeja tad-Drittijiet tal-Bniedem. Inoltre, in
sostenn tal-posizzjoni taghhom l|-esponent jaghmel referenza
ghal-kazijiet fl-ismijiet: Charles Steven Muscat v. Avukat
Generali: John Attard v. Prim Ministru et; Ir-Repubblika ta’
Malta v. Alfred Camilleri; Ir-Repubblika ta’ Malta v. Martin
Dimech u [I-Pulizija v Norman Lowell;

»(Vv) illi I-esponent jirribatti li I-lanjanza tar-rikorrent “li matul |-
investigazzjoni tal-Pulizija ma setax ikollu rapprezentanza
legali” hija ukoll insostenibbli, peress li I-ebda imputat ma kellu
dan id-dritt fil-perijodu relattiv u ghalhekk anke f'dan ir-rigward
ma gewx lezi d-drittijiet fundamentali tar-rikorrent ai termini tal-
artikolu 6 tal-Konvenzjoni Ewropea,;

»(vi) illi fir-rigward tat-talba sabiex din |-onorabbli qorti “tak-
korda rimedji effettivi”, dato ma non concesso li din I-onorabbli
gorti jidhrilha li fi¢c-cirkostanzi odjerni kien hemm ksur tad-dritt-
ijiet tar-rikorrent, haga li I-esponent ged jikkontesta, I-esponent
jirrileva li fic-¢irkostanzi odjerni dikjarazzjoni ta’ ksur ghandha
tkun suffi¢jenti. Inoltre, I-esponent jirrileva li I-funzjoni ta’ din I-
onorabbli gorti fil-kompetenza kostituzzjonali taghha tirrigwarda
I-kompatibilita tac-cirkostanzi li fihom saret l-istqarrija u Kkif
tmexxa I-process gudizzjarju mal-Konvenzjoni Ewropea u mal-
Kostituzzjoni ta’ Malta, mentri, fl-umli fehma tal-esponent, il-
kwistjoni tar-rimedju ghandha tkun konsidrata mill-qorti ta’
gurisdizzjoni penali li ghandha I-gurisdizzjoni sabiex tevalwa |-
validita u l-ammissibilita tal-provi kollha kif migjuba quddiemha
ai fini tal-proceduri kriminali.«

10. L-ewwel gorti ddecidiet hekk:

»takkolji t-talbiet tar-rikorrenti;
»tirrespingi r-risposti tal-intimat;

»tiddikjara li konsegwenza tal-istess ir-rikorrenti inkisirlu d-dritt tieghu
ghal smigh xieraq fit-termini tal-artiklu 39 tal-Kostituzzjoni u tal-artiklu 6
tal-Konvenzjoni;

»tikkundanna lill-intimat Avukat Generali biex ihallas lir-rikorrenti |-
ammont ta’ elfejn u hames mitt euro, (€2,500.00), in rimedju ghal dan
[-ksur tad-dritt fundamentali tar-rikorrenti.«
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11. ll-konsiderazzjonijiet li wasslu lill-ewwel qorti ghad-decizjoni taghha

gew imfissra hekk fis-sentenza appellata:

»|kkunsidrat:

»illi essenzjalment ir-rikorrenti gieghed isostni i I-fatt li meta irrilaxxa |-
istgarrija tieghu lill-Ispettur Borg fil-prezenza tal-kuntistabbli Cordina
fid-29 ta’ Gunju 2008 inkisirlu d-dritt tieghu ghal smigh xieraq kif sancit
fl-artiklu 39 tal-Kostituzzjoni u l-artiklu 6 tal-Konvenzjoni;

»illi daparti tieghu Il-intimat isostni li ma kien hemm |-ebda ksur tad-
drittijiet fundamentali tar-rikorrenti stante li hu mexa fil-limiti tal-ligi kif
kienet f'dak il-mument;

»illi di piu l-intimat isostni wkoll li apparti I-istgarrija kien hemm ukoll
provi ohra li kienu jwasslu ghas-sejbien tal-htija tar-rikorrenti;

»illi jirrizulta wkoll li r-rikorrenti nghata d-debita twissija skont il-ligi
gabel ma ghazel li jirrilaxxa l-istqarrija tieghu;

»lkkunsidrat:

»A. Rigward l-artiklu 39 tal-Kostituzzjoni:

»illi I-posizzjoni vigenti fir-rigward hi dik naxxenti mis-sentenza tal-Qorti
Kostituzzjonali fl-ismijiet Malcolm Said v. Avukat Generali et datata |-
24 ta’ Gunju 2016, li stabbiliet li meta jittiehdu xi azzjonijiet gabel mal-
persuna involuta tkun akkuzata formalment fil-qorti ghall-
imputazzjonijiet addebitata lilha, dan:

»“Ma ffissirx ... illi dak li jkun sar qabel ma I-attur ikun akkuzat ma
jistax jolqot, bi pregudizzju ghalih, dak Ii jigri wara li jigi akkuzat
b’mod li, minhabba dak li jkun sar gabel, ma jkunx jista’ jinghata
smigh xieragq. Li jfisser hu illi I-ksur — jekk it-tehid tal-istqarrija jkun
sar bi ksur tad-drittijiet tal-attur — isehh mhux bil-fatt li tkun
ittiehdet l-istqarrija (meta l-attur kien ghadu mhux “akkuzat’) izda
bil-fatt li jsir uzu minn dik l-istgarrija waqt il-process kriminali, meta
allura l-attur ikun “akkuzat”;

»“Ghal din ir-raguni ma jistax jinghad a priori illi I-artiklu 39 huwa
ghal kollox inapplikabbli”;

»B. Rigward Il-artiklu 6 tal-Konvenzjoni:

»illi dan I-artiklu (kif del resto wkoll dak indikat fil-paragrafu pre¢edenti)
jistabbilixxi li fid-determinazzjoni ta’ akkuza kriminali, I-akkuzat hu
intitolat ghal smigh xieraq;

»illi fl-essenzjalita tieghu dan I-artiklu konvenzjonali jintitola lil kull
akkuzat li: 1 ikollu d-dritt li jiddefendi ruhhu personalment; 2 ikollu d-
dritt li jiddefendi ruhhu alternattivament permezz t’assistenza legali tal-
ghazla tieghu; 3fin-nuqqas ta’ finanzi jinghata assistenza legali
gratuwita serja;

»illi fir-rigward tal-interrogatorju bhal ma hu fil-kaz in dizamina I-Qorti
ta’ Strasburgu bi kjarezza tirrikonoxxi d-dritt ghall-assistenza legali
wagqt l-interrogazzjoni ta’ persuna suspettata;

»illi fdan ir-rigward l-istess qorti irriteniet fil-kawza Salduz v. Turkija
datata s-27 ta’ Novembru, 2008 Ii:
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»“... the rights of the defence will in principle be irretrievably
prejudiced when incriminating statements made during police
interrogation without access to a lawyer are used for a conviction”;

»illi di piu il-gurisprudenza tal-istess Qorti ta’ Strasburgu tissottolinea li
m’hemmx bzonn i jsir ezami tal-pro¢eduri fl-intier taghhom jekk
jirrizulta li kien hemm restrizzjoni sistematika ghad-dritt tal-assistenza
legali, (ara Dayanan v. Turkey datata t-13 t'Ottubru 2009; Pavlenko v.
Russia datata I-1 t'April, 2010, u Pischalnikov v. Russia datata I-24 ta’
Settembru 2009);

»|kkunsidrat:

»illi I-posizzjoni lokali fir-rigward kompliet tevolvi fid-dawl tas-sentenza
tal-Qorti ta’ Strasburgu fl-ismijiet Mario Borg v. Malta ECHR applik-
azzjoni nru 37537/13, datata t-12 ta’ Jannar 2016, li rriteniet partikolar-
ment is-segwenti:

»“(i) General Principles:

»“56. Early access to a lawyer is one of the procedural safe-
guards to which the Court will have particular regard when
examining whether a procedure has extinguished the very
essence of the privilege against self-incrimination. These
principles are particularly called for in the case of serious charges,
for it is in the face of the heaviest penalties that respect for the
right of a fair trial is to be ensured to the highest possible degree
by democratic societies (see Salduz vs. Turkey [GC], no.
36391/02, § 54, ECHR 2008);

»“57. The Court reiterates that in order for the right to a fair trial to
remain sufficiently “practical and effective” Article 6 § 1 requires
that as a rule, access to a lawyer should be provided as from the
first interrogation of a suspect by the police, unless it is
demonstrated in the light of the particular circumstances of each
case that there are compelling reasons to restrict this right. Even
where compelling reasons may exceptionally justify denial of
access to a lawyer, such restriction — whatever its justification —
must not unduly prejudice the rights of the accused under Article
6. The rights of the defence will in principle be irretrievably
prejudiced when incriminating statements made during police
interrogation without access to a lawyer are used for a conviction,
(see Salduz, cited above § 55);

»“58. Denying the applicant access to a lawyer because this was
provided for on a systematic basis by the relevant legal provisions
already falls short of the requirements of Article 6 (ibid., § 56);

»“(ii) Application to the Present Case”:

»“569. The Court observes that the post-Salduz case-law referred
to by the Government (paragraph 53 in fine) does not concern
situations where the lack of legal assistance at the pre-trial stage
stemmed either from a lack of legal provisions allowing for such
assistance or from an explicit ban in domestic law.

»“60. The Court notes that it has found a number of violations of
the provisions at issue, in different jurisdictions, arising from the
fact that an applicant did not have legal assistance while in police
custody because it was not possible under the law then in force
(see, for example, Salduz cited above § 56; Navone and Others
vs. Monaco, nos. 62880/11, 62892/11 and 62899/11, 8§ 81-85,
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24 October, 2013; Brusco vs. France, no. 1466/07, § 54, 14
October, 2010, and Stojkovic vs. France and Belgium, no.
25303/08 88 51 — 57, 27 October, 2011). A systematic restriction
of this kind, based on the relevant statutory provisions, was
sufficient in itself for the Court to find a violation of Article 6 (see
for example, Dayanan vs. Turkey, no. 7377/03 8§ 31-33, 13
October, 2009; Yesilkaya vs. Turkey, no. 59780/00 8 December,
2009; Fazli Kaya vs. Turkey no. 24820/05, 17 September, 2013);

»“61. In respect of the present case, the Court observes that no
reliance can be placed on the assertion that the applicant had
been reminded of his right to remain silent (see Salduz cited
above § 59); indeed, it is not disputed that the applicant did not
waive the right to be assisted by a lawyer at that stage of the
proceedings, a right which was not available in domestic law. In
this connection, the Court notes that the Government has not
contested that there existed a general ban in the domestic system
on all accused persons seeking the assistance of a lawyer at the
pre-trial stage (in the Maltese context, the stage before
arraignment);

»“62. It follows that, also in the present case, the applicant was
denied the right to legal assistance at the pre-trial stage as a
result of a systemic restriction applicable to all accused persons.
This already falls short of the requirements of Article 6 namely
that the right to assistance of a lawyer at the initial stages of
police interrogation may only be subject to restrictions if there are
compelling reasons, (see Salduz cited above 8§ 52, 55 and 56);

»“63. There has accordingly been a violation of Article 6 § 1 of the
Convention”;

»lkkunsidrat:

»illi in vista tal-premess ghandu allura jkun pacifiku li fil-kawza estens-
ivament citata fil-paragrafu precedenti, il-Qorti ta’ Strasburgu tis-
sottolinea bi kjarezza u minghajr ma thalli spazju ghal ebda dubju fir-
rigward li allura kull stgarrija li ssir minghajr assistenza legali — salv
fkazijiet verament eccezzjonali — hi lesiva tal-artiklu 6 tal-Konvenzjoni;

»illi I-istess linja legali giet issa wkoll segwita lokalment, (ara Prim’Awla
tal-Qorti Civili fil-kawza fl-ismijiet Malcolm Said v. Avukat Generali,
datata 1-14 ta’ Jannar 2016, u Trevor Bonnici v. Avukat Generali,
datata I-10 ta’Novembru 2016;

»lkkunsidrat:

»illi I-fatti rizultanti mill-kaz in dizamina jikkonkorru ghall-fatt li r-
rikorrenti ma kellux assistenza legali waqt Il-interrogatorju tieghu tad-
29 ta’ Gunju 2008;

»illi in vista tal-insenjament superjuri fugq elenkat l-assenza ta’ tali
ghajnuna legali waqt l-interrogatorju hi bizzejjed biex tikkristallizza I-
ksur tal-artiklu 6 tal-Konvenzjoni u tal-artiklu 39 tal-Kostituzzjoni;

»illi  konsegwentement ghandu jirrizulta wkoll pacifiku i I-istess
rikorrenti sofra lezjoni tad-dritt tieghu ta’ smigh xieraq;«

12. L-Avukat Generali appella minn din is-sentenza b’rikors tal-11 t' April

2017 li ghalih I-attur wiegeb fil-21 t’April 2017.
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13. Fl-ewwel aggravju I-Avukat Generali ighid illi ma huwiex minnu illi fi¢-
cirkostanzi tal-kaz tallum inkiser id-dritt fondamentali tal-attur ghal

smigh xieraq. Kompla fisser dan l-ewwel aggravju hekk:

»(a) llli fdan ir-rigward, l-appellant jirrileva li mill-fatti kif jirrizultaw mix-
xhieda tal-prosekuzzjoni migbura in atti, kollha jimilitaw lejn il-fatt li ma
kien ebda ksur tad-dritt tal-appellat ai termini tal-artikolu 6 tal-Konvenz-
joni Ewropea fic-¢irkostanzi odjerni minhabba li I-appellat ma kienx
assistit minn avukat fl-istadju investigattiv tal-kaz u f'dan ir-rigward I-
appellant jixtieq jaghmel referenza ghas-segwenti provi li gew prodotti
in atti:

»(i) i mill-provi prodotti in atti, senjatament mix-xiehda tal-Ispettur
Jesmond Borg fis-seduta tat-13 t'April 2016, jirrizulta li meta irrilaxxa I-
istgarrija ir-rikorrent appellat inghata t-twissija skont il-ligi fis-sens li ma
kienx obbligat li jitkellem sakemm ma kienx hekk jixtieq, izda li dak li
kien se jghid seta jingieb bi provi kontrih; apparti |-fatt li jirrizulta ukoll li
l-istess spettur xehed li r-rikorrent appellat “... kien kalm u trankwill u I-
informazzjoni li tani tahieli kollha minn jeddu. Fil-fatt jiena nhobb li |-
ewwel mistogsija dejjem naghmilha open u kien hu illi wahdu tani I-
verzjoni kollha tieghu”. Ghalhekk, huwa ¢ar li I-istess stgarrija bl-ebda
mod ma tista’ tkun leziva tad-drittiiet fundamentali tar-rikorrent ai
termini tal-artikolu 6 tal-Konvenzjoni Ewropea;

»(ii) Inoltre, l-esponent isostni li, fi kwalunkwe kaz, fir-rigward tal-
istgarrija li minnha ged jillanja r-rikorrent, huwa ghazel li ma jaghmel I-
ebda oggezzjoni jew xi allegazzjoni fir-rigward tal-istess stgarrija u kien
biss issa meta I-kaz jinsab sub judice fl-istadju tal-appell li r-rikorrent
appellat ghogbu jgajjem din I-allegazzjoni. Illi bid-dovut rispett, dan juri
atteggjament kontradittorju da parti tar-rikorrent appellat li fi stadju bikri
tal-proceduri ma opponiex ghall-prezentata tal-istess stqarrija fil-
process kriminali;

»(iii) lli l-esponent jissottometti ukoll li I-grati nostrani kellhom I-
opportunita li jezaminaw din il-kwistjoni tal-allegata lezjoni tal-artikolu 6
tal-Konvenzjoni Ewropea fl-istadju tar-rilaxx tal-istgarrija. Illi I-esponent

jissottometti li bid-decizjoni tal-Qorti Kostituzzjonali fil-kawza fl-ismijiet
[I-Pulizija v. Alvin Privitera gew decizi I-linji gwidi fuq il-kwistjoni u cioe
li l-istqarrija m’ghandhiex tigi sfilzata a priori mill-pro¢ess ghax b’hekk
ikun ged jigi usurpat id-dritt ta’ konsiderazzjoni li jispetta biss lil min
ikun ged jiggudika dwar il-fatti tal-kaz. Inoltre, fil-kaz fl-ismijiet 1l-Pulizija
v. Paul Abdilla et (ref 288/99) deciz mill-Qorti tal-Appell Kriminali fl-20
ta’ Novembru 2000 (VDG), f'¢irkostanzi fejn ir-rikorrenti kienu ged
jallegaw fost affarijiet ohra li I-istqarrijiet li kienu ghamlu ma kinux
ghamluha volontarjament, il-Qorti ipprovdiet li:

»“Fi kwalunkwe kaz, dana l-aggravju jirrazenta I-fieragh. ll-pro-
sekuzzjoni ghamlet il-prova prima facie tal-volontarjeta tal-
istqarrijiet billi saret prova li kienet inghatat it-twissija gabel kull
wahda minnhom. Kien ghalhekk jispetta lill-appellant li jipprova,
imgar fuq bazi ta’ probabbilita, li l-istqarrija tieghu ma saritx
volontarjament.”

»(iv) llli I-esponent isostni f'dan ir-rigward li l-allegazzjoni tar-rikorrent
appellat ma tistax tittiehed wahedha u barra mill-kuntest tal-pro¢eduri
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kollha fit-totalita taghhom, u sabiex wiehed jasal ghall-konkluzjoni jekk
kienx hemm lezjoni tad-dritt ghal smigh xieraq f'dan il-kaz partikolari
hu mehtied li jsir apprezzament tal-process kriminali tar-rikorrent fl-
interezza tieghu u mhux unikament fmument isolat fl-istess proceduri
li jiffoka fuqg l-istadju tal-interrogazzjoni. Apparti minn hekk, wiehed irid
igis ukoll i¢-¢irkostanzi personali tar-rikorrent waqt it-tehid tal-istgarrija
fosthom li “kien kalm u trankwill’, sabiex jigi analizzat kemm il-
mankanza ta’ avukat waqt l-istgarrija tar-rikorrent, li del resto kienet
procedura regolari fiz-zmien meta ttiehdet I-istgarrija in kwistjoni,
setghet twassal ghall-lezjoni tad-drittijiet tieghu;

»(v) Inoltre, fil-kaz odjern kien hemm provi ohrajn li jikkorroboraw it-tezi
tal-prosekuzzjoni u I-htija tieghu; liema provi xehed dwarhom [-istess
Spettur Prosekutur Jesmond Borg wagqt is-seduta tat-13 ta’ April 2016,
u |-provi dokumentarji ipprezentati mill-esponent fis-seduta tas-17 ta’
Mejju 2016 quddiem din I-onorabbli qorti (dokk. AG-AG3), senjatament
ix-xiehda ta’ Letizia Sultana li xehdet b’'mod ¢&ar Ii r-rikorrent kien
involut direttament foffizi relatati mad-droga kokajina;

»(vi) llli I-appellant jissottometti li mi¢-cirkostanzi odjerni jirrizulta b’mod
¢ar li r-rikorrent appellat inghata d-debita twissija skont il-ligi u li fehma
tajjeb. Fil-fatt, jirrizulta ¢ar li huwa kien qed jifhem I-import taé-
¢irkostanzi li kien jinsab fihom u volontarjament u liberament ghazel li
jaghti I-verzjoni tal-fatti kif svolgew. llli minn tali komportament ¢erta-
ment ma jistax jinghad li d-drittijiet fundamentali tar-rikorrent appellat
Gatt b’xi mod gew lezi;

»(vii) llli ghandu jinghad ukoll li, fattur divers mill-kaz rinomat ta’ Salduz
v. Turkey, hu li huwa ferm evidenti li meta gie mitkellem mill-ispettur
investigattiv. ma kienx intimidat, u li ghazel liberalment li jaghti I-
verzjoni tal-fatti minn jeddu. Dan kien ¢ertament b’kuntrast ma’ dak li
gara fl-imsemmi kaz ta’ Salduz fejn ir-rikorrent f'dak il-kaz beda jichad
il-kontenut tal-Istqarrijiet tal-pulizija sa mill-ewwel dehra tieghu
guddiem il-qorti stante allegazzjoni ta’ tehid ta’ stqarrija under duress.
Ghalhekk, l-appellant jissottometti li I-principji kif stabbiliti f'Salduz
¢ertament ma japplikawx ghall-kaz in ezami peress li, fl-ewwel lok, i¢-
¢irkostanzi huma kompletament diversi stante li |-fatti fSalduz trattaw
kaz ta’ minorenni li allegatament kien gie imgieghel jammetti ghall-
akkuza ta’ reat kontra I-Istat, liema tipi ta’ reati ma kinux jammettu
assistenza legali fl-istadju tal-interrogazzjoni tal-pulizija u ghalhekk
kienu diskriminatorji a differenza ta’ reati ohra li kienu jammettu assist-
enza legali fdan I-istadju. Inoltre, fir-rigward tal-kazistika I-ohra
indikata mir-rikorrent fin-nota tieghu senjatament I-kaz fl-ismijiet
Panovits v. Cyprus 11-12-2008), |-esponent jirribatti li I-imsemmija kaz
ma japplikax ghall-kaz odjern stante li ¢-¢irkostanzi huma ben diversi u
jikkoncernaw akkuzat li gie intimidat u li ma irrilaxxax I-istqarrija tieghu
b’mod volontarju, liema differenzi radikali ¢certament ma jiffigurawx fil-
kaz odjern;

»(viii) llli ghalhekk fil-kaz odjern ghandu jirrizulta lil din I-onorabbli Qorti
Kostituzzjonali li r-rikorrent appellat ma giex b’xi mod ippregudikat fid-
difiza tieghu sal-grad li jista’ jikkostitwixxi xi lezjoni tad-drittijiet
fundamentali tieghu ai termini tal-artikolu 39 tal-Kostituzzjoni u/jew I-
artikolu 6 tal-Konvenzjoni Ewropea.«

14. L-attur wiegeb ghal dan |-ewwel aggravju tal-Avukat Generali kif gej:
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»llli jigi rilevat illi I-kaz quddiem il-Qorti tal-Madistrati gie msejjes
prin¢iparjament fuq l-istqarrija moghtija mill-esponent datata disgha u
ghoxrin (29) ta’ Gunju tas-sena elfejn u tmienja (2008), liema stqarrija
inghatat mill-esponenti minghajr ma nghata I-opportunita ghall-a¢¢ess
tal-assistenza legali minn avukat tal-fiducja tieghu peress illi I-ligi fdak
iz-zmien ma kinetx tippermetti dan.

»llli fil-fatt mill-provi prodotti fil-pro¢eduri odjerni (fosthom I-istgarrija
esebita a fol. 27) jirrizulta ampjament illi I-esponent Daniel Gatt
irrilaxxa stqarrija datata disgha u ghoxrin (29) ta’ Gunju tas-sena elfejn
u tmienja (2008) liema stqarrija giet rilaxxata minghajr ma nghatalu d-
dritt illi jikkonsulta ma’ avukat tal-fidu¢ja tieghu u ghalhekk l-istess
stqarrija hija leziva ghad-drittijiet fundamentali kif sanciti fl-artikoli 6 tal-
Konvenzjoni Ewropea tad-Drittijiet tal-Bniedem u tal-artikolu 39 tal-
Kostituzzjoni ta’ Malta.

»llli l-appellant Avukat Generali jilmenta illi I-konsiderazzjoni illi
ghamlet l-ewwel onorabbli qorti, u cioé I-fatt biss illi hadet in kon-
siderazzjoni illi meta I-akkuzat irrilaxxa I-istqarrijiet lill-pulizija huwa ma
nghatax id-dritt li jikkonsulta ma’ avukat u ghalhekk dan wassal
awtomatikament ghall-ksur tal-jedd li jkollu smigh xieraq, hija konsider-
azzjoni wahda zbaljata.

»Dan id-dritt ghall-assistenza legali fi pro¢eduri kriminali huwa
rikonoxxut u protett fil-maggior parti tal-pajjizi fil-komunita inter-
nazzjonali u huwa sancit fkull strument internazzjonali ta’ drittijiet
umani, inter alia, il-Konvenzjoni Ewropeja ghad-Drittijiet Umani, il-
Konvenzjoni Inter-Amerikana ghad-Drittijiet Umani, il-Konvenzjoni
Afrikana ghad-Drittijiet Umani u tal-Popli u I-Konvenzjoni Inter-
nazzjonali tad-Drittijiet Civili u Politi¢i, fejn id-dritt tal-assistenza legali
huwa megjus bhala element essenzjali tad-dritt ta’ smigh xieragq.

»Anke skont l-artikolu 1 tal-United Nations Resolution on Basic
Principles on the Role of Lawyers, “all persons are entitled to receive
legal assistance of a lawyer of their choice in order to protect and
establish their rights and to defend them in all stages of criminal
proceedings”. Ghalhekk huwa insostenibbli I-argument tal-appellant illi
ma jezistix dritt ghal assistenza legali, tant illi I-artikolu 6(3)(c) tal-
Konvenzjoni jghid b’mod espress illi:

»Everyone charged with a criminal offence has the following
minimum rights:

»To defend himself in person or through legal assistance of his
own choosing or, if he has not sufficient means to pay for legal
assistance, to be given it free when the interests of justice so
require.”

»llli I-appellat jirrileva illi fiz-zmien illi ttehditlu l-istqarrija, il-ligi ma
kienet tipprovdi |-ebda gwida fir-rigward u ghalhekk, ghalkemm il-
kazistika lokali kienet stabbiliet rekwiziti precizi ghal stgarrija valida,
pero d-dritt ghall-assistenza legali waqt interrogatorju f'investigazzjoni
tal-pulizija ma kienx jezisti. L-appellat jirrileva illi fdak iz-zmien Malta
kienet |-unika pajjiz fl-Ewropa kollha illi ma kinetx takkorda dawn id-
drittijiet lil persuni arrestati.

»llli peress illi Malta hija firmatarja tal-Konvenzjoni Ewropea, li saret
parti mill-Ligi Maltija permezz tal-Att XIII tal-1987, peress illi dan |-
ilment huwa bbazzat fuq l-artikolu 39 tal-Kostituzzjoni ta’ Malta, I-
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artikolu 6 tal-Konvenzjoni Ewropea izda wkoll fuq gurisprudenza
kostanti, kopjuza u univoka tal-Qorti Ewropea tad-Dritt Fundamentali
tal-Bniedem, I-esponent ma jistax ma jabbrac¢¢jax kompletament mal-
enuncjazzjonijiet moghtija mill-ewwel onorabbli gorti illi fis-sentenza
taghha ddikjarat illi ¢-¢ahda ta’ assistenza legali ghal persuna
arrestata fiha nnifisha tikkostitwixxi ksur tad-drittijiet fundamentali tal-
bniedem indipendentement minn kull kunsiderazzjoni ohra.

»llli huwa prin¢ipju assodat illi I-qrati nazzjonali tal-pajjizi firmatariji tal-
Konvenzjoni jattribwixxu awtorita morali gawwija lid-decizjonijiet tal-
Qorti ta’ Strasburgu u li I-grati nazzjonali ghaldagstant isegwu I-
insenjamenti tal-Qorti ta’ Strasburgu u mhux vice versa.

»Fil-fatt Lord Bingham fil-kaz Ullah v. Special Adjudicator jghid:

»“The Convention is an international instrument ... [its] correct
interpretation can be authoritatively expounded only by the
Strasbourg court. It follows that a national court should not without
strong reason dilute or weaken the effect of the Strasbourg case
law. The duty of national courts is to keep pace with the
Strasbourg jurisprudence as it evolves over time: no more, but
certainly no less.”

»|lli ghaldagstant f'dan il-kuntest |-appellat ma jistax jifthem ir-raguna-
ment moghti mill-Avukat Generali u ciog illi sabiex ikun hemm ksur tal-
artikolu 6 tal-Konvenzjoni Ewropea u tal-artikolu 39 tal-Kostituzzjoni ta’
Malta r-rikorrent mhux biss irid jipprova li hu effettivament irrilaxxa
stqarrija jew stqarrijiet minghajr ma nghata assistenza legali izda jrid
jipprova illi fiz-zmien li rrilaxxa I-istgarrijiet hu kien tassew f'pozizzjoni
ta’ vulnerabbilita, dghufija u biza’ stante illi tali ragunament jinjora
kompletament I-insenjamenti tal-Qorti ta’ Strasburgu f Salduz v.
Turkey, Dayanan v. Turkey, Demirkaya v. Turkey, Pavlenko v. Russia,
Pischchalnikov v. Russia, Boss v. Turkey, Panovits v. Cyprus u
Bruscoe v. France u jibbaza ruhu fuq kriterji kompletament differenti u
li ma jsibu ebda konfort fil-gurisprudenza ta’ Strasburgu. Ghaldagstant
minn imkien fil-gurisprudenza tal-Qorti Ewropea ma jirrizulta illi, sabiex
jirrizulta ksur, l-esponent irid ikun oggezzjona dwar l-ammissibilita tal-
istgarrija fil-pro¢eduri kriminali jew irtira dak li gal jew qal li kien
mhedded jew li gie mwieghed xi favur.

»llli mhux talli il-gurisprudenza tal-Qorti Ewropea ma tgisx dawn il-
kriterji bhala determinanti sabiex jigi stabbilit ksur, talli d-decizjonijiet
kollha minn Salduz lil hawn imorru fdirezzjoni kompletament opposta
ghal dan ir-ragunament fis-sens illi ic-cahda tal-assistenza legali fiha
nfisha kif ukoll ic-¢ahda ghal a¢cess ghal file fiha nfisha minghajr ebda
riferenza ghal kunsiderazzjonijiet ohra tikkostitwixxi ksur tad-dritt
fundamentali tal-bniedem. llli anke kif sahqet korrettement I-ewwel
gorti meta giet biex tikkunsidra I-stqarrija fl-assjem tal-proc¢eduri kollha,
kien il-mod kif dan il-ksur tad-dritt fundamentali ikkundizzjona il-kum-
plament tal-proceduri u dan ghaliex propju kif irriteniet il-Qorti
Ewropea f’Pischchalnikov v. Russia deciza fl-erbgha u ghoxrin (24) ta’
Settembru tas-sena elfejn u disgha (2009) fejn qalet:

»“Having been denied legal assistance, the applicant was unable
to make the correct assessment of the consequences his decision
to confess would have on the outcome of the criminal case ... In
the absence of assistance by counsel, who could have provided
legal advice and technical skills, the applicant could not make full

11



Appell Kostituzzjonali numru 80/2015/1 24/11/2017

and knowledgeable use of his rights afforded by the criminal
procedural law ...”

»llli dan l-istess prin¢ipju gie assodat ukoll fid-decizjoni tal-kaz
Dayanan v. Turkey (13.10.2009 (ll)) fejn il-Qorti spjegat b’'mod car ir-
ragunijiet ghaliex id-dritt t'assistenza legali ghal persuni arrestati hija
meqjusa bhala aspett principali tad-dritt fundamentali ghal smigh
xieraqg:

»“As emerges from the generally recognized international norms,
which the Court accepts and which complement its case-law, a
suspect must be afforded assistance by a lawyer as soon as he
has been deprived of his liberty, whether or not he is to undergo
interrogations.

»“The principle of fair trial requires that a suspect be afforded the
vast range of interventions that are inherent to legal advice. In this
respect, the discussion of the case, the organization of the
defence, the search for favourable evidence, preparation for inter-
rogations, support of the suspect in distress and control of the
conditions of detention are essential elements of the defence
which the lawyer must be free to perform.

»“In the instant case it is not disputed that the applicant was not
assisted by a lawyer when he was in custody, as such assistance
was not allowed by the law in force at the relevant time. In itself,
such a systematic restriction based on relevant statutory
provisions warrants the conclusion that the requirements of Article
6 have not been met, irrespective of the fact that the applicant
remained silent throughout his custody.”

»Jekk kif gie ritenut fDayanan v. Turkey anke fc¢irkostanzi fejn
persuna suspettata tibga’ siekta waqt Il-interrogazzjoni xorta wahda
jirrizulta ksur, jidher b’'mod ¢ar illi r-ragunament tal-Avukat Generali
huwa wiehed manifestament hbaljat, skorrett u jmur kontra d-
decizjonijiet tal-Qorti Ewropea tad-Drittijiet Fundamentali tal-Bniedem
(Salduz v. Turkey, Dayanan v. Turkey, Demirkaya v. Turkey, Pavlenko
v. Russia, Pischchalnikov v. Russia, Boss v. Turkey, Panovits v.
Cyprus u Bruscoe v. France) u anke kontra decizjonijiet tal-Qorti
Kostituzzjonali Maltija fl-ismijiet Pulizija v. Alvin Privitera u Pulizija v.
Esron Pullicino.

»llli, fil-fatt, fil-kaz [I-Pulizija v. Alvin Privitera deciza fil-hdax (11) ta’
April tas-sena elfejn u hdax (2011), il-Qorti Kostituzzjonali sahqget illi:

»“ll-gorti tikkonkludi li fil-kaz odjern kien hemm lezjoni tad-dritt tal-
appellant ghal smigh xieraq kif sanc¢it fl-artikolu 6(3)(¢) kongunt-
ivament mal-artikolu 6(1) tal-Konvenzjoni Ewropeja meta huwa
ma nghatax l|-assistenza legali. Din il-qorti hi tal-fehma i d-dritt li
persuna arrestata tigi assistita minn avukat ghandu jinhgata fil-
bidunett tal-investigazzjoni u gabel ma dik il-persuna tirrilaxxja
stqarrija.”

»L-istess Qorti Kostituzzjonali fil-kaz |l-Pulizija v. Esron Pullicino
deciza fit-tnax (12) ta’ April tas-sena elfejn u hdax (2011) irriteniet illi:
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»“Ghalhekk, skont il-Qorti ta’ Strasbourg, ir-regola hija li akkuzat
ghandu jkollu aécess ghall-avukat fl-istadju bikri tal-investig-
azzjoni.

»“Din il-gorti tirrileva li r-raguni li I-Qorti Ewropeja tinsisti fuq id-dritt
ghall-assistenza legali fl-istadju inizjali tal-investigazzjoni hija
minhabba |-prin¢ipju li hadd m’ghandu jinkrimina ruhu kif ukoll
biex jinzamm bilan¢ bejn id-drittijiet tal-akkuzat u dawk tal-
prosekuzzjoni.”

»llli izda I-grati kostituzzjonali ma bagghux isegwu |-pronunzjament
kemm tal-Qorti Ewropea kif ukoll is-sentenza precedenti ta’ Esron
Pullicino u Alvin Privitiera. Fil-fatt, nonostante illi I-Qorti Ewropea tad-
Drittijiet Fundamentali tal-Bniedem b’diversi sentenzi rriteniet illi n-
nuggas wahdu ta’ assistenza legali jikkostitwixxi lezjoni tad-drittijiet
fundamentali tal-bniedem, il-Qorti Kostituzzjonali ta’ Malta b’diversi
sentenzi bdiet tinterpreta d-dritt ghall-assistenza legali b’'mod iktar
restrittiv. fejn sahqet ghall-htiega ta’ elementi ohra fosthom
vulnerabbilita tal-interrogat u I-karattru antec¢edenti tieghu.

»“Illi izda ri¢entament il-Qorti Ewropea tad-Drittijiet Fundamentali tal-
Bniedem b’sentenza fl-ismijiet Mario Borg v. Malta datata thax (12) ta’
Jannar tas-sena elfejn u sittax (2016) sabet lezjoni tad-drittijiet
fundamentali tal-bniedem senjatament dawk tant I-artikolu 6(1) u (3)
tal-Konvenzjoni Ewropea. F’dan ir-rigward il-qorti rriteniet illi d-dritt tal-
assistenza legali ghandha tkun ir-regola generali u tali dritt ghandu
jinghata mill-istadju inizjali tal-investigazzjoni salv f'¢irkustanzi e¢cezz-
jonali. Kompliet ittenni li d-dritt tad-difiza jkun ippregudikat meta
persuna taht investigazzjoni taghti stqarrija fejn tinkrimina lilha nnifisha
minghajr ma tkun inghatat id-dritt illi tikkonsulta ma’ avukat tal-fiduc¢ja
taghha. Inoltre, l-istess qorti rriteniet illi ¢-cahda sistematika ta’ dan id-
dritt huwa leziv tal-artikolu 6 u cioe dak ghal smigh xieraq...

DO

»llli addirittura fil-consenting opinion tieghu I-Imhallef Pinto De
Albuquerque gal illi l-interpretazzjoni li I-Qorti Kostituzzjonali ta’ Malta
kienet ged taghti ghas-sentenza tal-Qorti Ewropea ta’ Salduz, fi
proc¢eduri simili ghal tal-protestant, kienet tammonta ghal “breach of
the ‘constitutional instrument of European public order’ and its
‘peremptory character”. Aktar minn hekk, l-istess Imhallef sahagq illi “/n
other words, the Government is claiming that Salduz did not posit a
principle of law and therefore national courts may depart from it when
the facts of a case are not exactly the same as those in Salduz. This
view not only downgrades Salduz to the rank of a strictly fact-sensitive
understatement by the Grand Chamber, but, worse still, reflects a
wrong and worrying methodological perspective on the Court’s role
and the legal force of its judgments”.

»llli finalment jinghad li I-istess consenting opinion tkompli tikkontradici
[-posizzjoni li hadet il-Qorti Kostituzzjonali fl-interpretazzjoni ta’ dan id-
dritt fundamentali. Fil-fatt |-istess opinjoni tghid hekk:

»In spite of the crystal-clear course taken by the Court towards
reinforcing the right to legal assistance for defendants from the
very beginning of the investigation and particularly when in police
custody or during police questioning, the Constitutional Court of
Malta chose to contradict the letter and the spirit of the Grand
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Chamber’s judgment, introducing a broadly formulated caveat to
its applicability: the vulnerability of the defendant. No plausible
grounds were given for this radical change from the same
Constitutional Court's prior case-law, which had specifically
denied the “decisive” role of the age or vulnerability factor in the
determination of the Salduz right to legal assistance. Worse still,
no specifics were provided as to the relevant characteristics of
vulnerable persons. On this fragile legal basis, the impact of the
Grand Chamber case-law was, in practical terms, limited to
“exceptional” cases.

»|lli ghalhekk sentenza sussegwenti tal-Prim’Awla tal-Qorti Civili (Sede
Kostituzzjonali) segwew il-pozizzjoni mehuda ta’ Mario Borg fejn fost |-
ohrajn fis-sentenza Malcolm Said v. Avukat Generali datata erbatax
(14) ta’ Jannar tas-sena elfejn u sittax (2016) filwaqt illi ghamlet
referenza ghas-sentenza ta’ Mario Borg v. Malta surreferita sahget illi:

»“Applikat dan l-insenjament ghal kaz in ezami, u fin-nuqqas ta’
provi dwar xi radunijiet impellanti ghar-ristrezzjoni ta’ dritt ta’
assistenza t'avukat, din il-qorti tgis illi r-rikorrenti soffra lezjoni tad-
dritt tieghu ghas-smigh xieraq in vista tal-fatt li ma kienx assistit
minn avukat qabel ma rrilaxxa I-istqarrija tieghu. ll-gorti tqis ukoll li
ghandha tapplika I-istess ammont ta’ danni li akkordat fil-lodo
taghha il-Qorti Ewropea fil-kaz fuq citat u cioe elfejn u hames mitt
Euro (€2,500). Il-gorti hadet nota ukoll tal-konkluzjoni u ¢ensura
kontenuta fil-concurring and dissenting opinion tal-Imhallef tal-
Qorti Ewropea Pinto de Albuquerque, li tinsab a fol. 43 tas-

sentenza Borg v. Malta.”

»Fil-fatt, din is-sentenza giet konfermata mill-Qorti Kostituzzjonali
permezz ta’ sentenza datata erbgha u ghoxrin (24) ta’ Gunju tas-sena
elfejn u sittax (2016) fl-ismijiet Malcolm Said v. Avukat Generali galet:

»“Madankollu, ghalkemm il-Qorti Ewropea hija marbuta bir-regola
tal-esawriment tar-rimedji domestici, li kienet ir-raguni ghala sabet
li I-lment ta’ Dimech kien intempestiv, din il-qorti ghandha s-
setgha li taghti rimedju fejn issib li dispozizzjoni li thares dritt
fondamentali mhux biss “gieghda tigi” izda wkoll meta “tkun
x'aktarx sejra tigi miksura”. Jekk, meta jsir uzu minn stqarrija li
tkun ittiehdet minghajr ma min jaghmilha jkollu I-ghajnuna ta’
avukat, dan ikun bi ksur tal-jedd ghal smigh xieraq, mela “x’aktarx”
illi d-dritt ghal smigh xieraq jinkiser jekk jithalla li jsir uzu mill-
istgarrija, u l-intervent ta’ din il-gorti jkun mehtieg minn issa sabiex
ma thallix li dan isir.

»“Ghalkemm din il-qorti temmen u ttenni illi Il-interpretazzjoni
minnha moghtija fil-kaz ta’ Charles Stephen Muscat u sentenzi
ohra moghtija wara hija interpretazzjoni korretta u proporzjonata
billi tilga’ ghal abbuzi min-naha tal-prosekuzzjoni u thares id-
drittijiet ta’ persuna akkuzata b’reat kriminali, jidher li din I-
interpretazzjoni — ghallingas fejn il-pro¢ess kriminali jkun intemm —
ilum ma ghadhiex aktar tenibbli fid-dawl tas-sentenza fuq
imsemmija ta’ Borg v. Malta moghtija dan I-ahhar mill-Qorti
Ewropea.

»“Din il-gorti ghalhekk illum hi tal-fehma li ma jkunx ghagli li tinsisti
fug l-interpretazzjoni li kienet tat fil-kaz ta’ Muscat, ghalkemm
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ittenni li ghadha temmen illi hija interpretazzjoni korretta,
proporzjonata u ta’ buon sens.

»‘Is-sentenza ta’ Borg izda ghandha tingara wkoll fid-dawl tas-
sentenza l|-ohra, ukoll fug imsemmija, tal-istess Qorti Ewropea fil-
kaz ta’ Dimech fejn il-gorti tenniet illi trid tqis il-process fl-intier
tieghu biex tara kienx hemm smigh xieraq, u ghalhekk, fejn il-
process kriminali, bhal fil-kaz tallum, ghadu ghaddej, trid tistenna
li jintemm il-pro¢ess biex tqisu fl-intier tieghu biex tara kienx
hemm smigh xieraq.

»“Madankollu, fil-kaz tallum il-gorti hija tal-fehma li ma jkunx
ghaqli li I-pro¢ess kriminali jithalla jitkompla bil-produzzjoni tal-
istqarrija tal-attur ghax tqis illi, fi¢c-Cirkostanzi, in-nuqqas ta’
ghajnuna ta’ avukat ma kienx nuqggas li ma jista’ jkollu ebda
konsegwenza ta’ pregudizzju ghall-attur billi fl-istqarija tieghu I-
attur ammetta I|-htija. Fi¢-Cirkostanzi huwa xieraq illi, kif qalet I-
ewwel gorti, ma jsir ebda uzu mill-istqarrija fil-pro¢ess kriminali.”

»llli din is-sentenza giet konfermata b’diversi sentenzi ohra tal-Qorti
Kostituzzjonali fosthom Aaron Cassar v. Avukat Generali et datata
hdax (11) ta’ Lulju tas-sena elfejn u sittax (2016) u Daniel Alexander
Holmes v. Avukat Generali et datata tliet (3) ta’ Mejju tas-sena elfejn u
sittax (2016).

»|lli sahansitra anke I-Qorti tal-Appell Kriminali (Sede Superjuri) fis-
sentenza fl-ismijiet The Republic of Malta v. Chukwudi Samuel
Onyeabor datata l-ewwel (1) ta’ Dicembru tas-sena elfejn u sittax
(2016) sahqet illi:

»“In the present case, respondent Onyeabor was interrogated by
the police without having been granted access to a lawyer —
notwithstanding his request for a lawyer, which was denied and
this as at the time there was “a systemic restriction applicable to
all accused persons.” Respondent thus made a statement on the
4th February 2008 without such legal assistance.

»“Nor has appellant Attorney General adduced any “compelling
reasons” which may have justified denying respondent Onyeabor
access to a lawyer at the interrogation stage.

»“While the statement in question of the accused has not been
shown to be in violation of the conditions for the admissibility of an
accused’s statement as laid down in article 658 of the Criminal
Code, nevertheless, for the reasons stated above, the denial of
the right to legal assistance at the pre-trial stage as a result of a
systemic restriction applicable to all accused persons must today
be held to be in violation of the conditions for the admissibility of
an accused’s statement.

»“For these reasons the Attorney General's appeal requesting the
reversal of that part of the judgement delivered by the Criminal
Court on the 17th March 2016 in the names The Republic of Malta
v. Chukwudi Samuel Onyeabor whereby that court upheld the first
preliminary plea and declared the statement released by the
accused as inadmissible, is denied and judgment is confirmed.
Orders that the record be remitted to the Criminal Court for the
continuation of proceedings against the said Chukwudi Samuel
Onyeabor.”
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»llli ghaldaqgstant jirrizulta ¢ar u inekwivoku mill-gurispruenza kopjuza
u kostanti tal-Qorti Ewropea tad-Drittijiet tal-Bniedem illi tali ksur
jissussisti awtomatikament mic¢-cahda tal-ac¢ess tal-assistenza legali
lill-persuna suspettata u dan indipendentament mic-cirkostanzi,
karattru, antecedenti, vulnerabbilitd o meno, tal-persuna investigata
(Salduz v. Turkey; Brusco v. France, Panovits v. Cyprus, Pischalnikov
V. Russia, Dayanan v. Turkey, Plonka v. Poland, Pavienko v. Russia).

»llli di pit l-vulnerabbilita tal-persuna interrogata taggrava ulterjorment
tali ksur. Illi fil-fatt, fil-kaz odjern l-esponent kien guvnott ta’ tmintax-il
sena (kif jirrizulta mill-istqarrija esebita) meta gie mitkellem, interrogat
u arrestat ghall-ewwel darba. llli inoltre huwa kien guvnott illi ma kinitx
midhla tal-pulizija fejn fil-fatt sahansitra qatt ma xiref difru mal-pulizija
u dan kif jirrizulta ampjament mill-fedina penali tieghu esebita fil-
process illi hija fedina penali netta kompletament. llli tfajjel f'din is-
sitwazzjoni jkun intimidat mill-istess prezenza ta’ numru ta’ uffi¢jali tal-
pulizija fambjent minnu nnifsu stramb ghalih, jekk ma jkollu lil hadd
min jghinu u li fih jista’ jafda. Mhux gust |i tfajjel ta’ tmintax-il sena jigi
mitkellem, interrogat u arrestat, anke jekk dan isir bl-iktar mod delikat,
minghajr ma jkollu l-assistenza ta’ avukat. llli huwa maghruf illi
persuna taht ic-Cirkostanzi ta’ arrest u partikolarment fil-kuntest in
ezami, guvnott ta’ tmintax-il sena li kien ghall-ewwel darba mwaqqgaf
mill-pulizija, detenut u interrogat, ikun taht xokk, konfuz u vulnerabbli li
tpoggi lill-esponent f'pozizzjoni ta’ biza, dghufija u ta’ vulnerabilita tant
li jinholoq il-periklu li §gieghlu jistqarr fatti u htijiet li m’ghandhomx mis-
sewwa u li ghalhekk tohloq il-periklu li jinsab hati meta fil-verita hati ma
jkunx.

»llli inoltre l-appellant Avukat Generali jissottometti wkoll illi I-appellat
missu gajjem tali lanjanza ferm gabel u cioé waqt il-pro¢eduri quddiem
il-Qorti tal-Magistrati (Malta) bhala Qorti ta’ Gudikatura Kriminali u
mhux qgajjem tali lanjanza ferm qabel. Illi [-appellat jirrileva illi anke
guddiem |-ewwel onorabbli gorti qajjem tali lanjanza fejn kien ghamel
rikors appozitu ghal referenza kostituzzjonali u dan jirrizulta b’'mod ¢ar
u ampju mis-sentenza tal-ewwel onorabbli gorti fejn hemm miktub illi:

»“ll-gorti se tikkunsidra fl-ewwel lok il-kwistjoni sollevata mid-difiza
fir-rikors tal-imputat tal-20 ta’ Settembru 2011 u waqt it-trattazzjoni
orali tas-16 ta’ April 2012 dwar l-istqarrija tal-imputat, u cioé i
stante li l-istqarrija tal-imputat odjern ittiehdu fI-2008, meta ma
kienx hemm il-possibilita li jiehdu parir legali gabel I-inter-
rogazzjoni, l-istqarrija tieghu ghandha tigi skartata.

»“Din il-gorti diga tat digriet fil-21 ta’ Novembru 2011, fejn ¢ahdet
it-talba tad-difiza ghal riferenza kostituzzjonali fuq dan il-punt.
Perd minn dak in-nhar ’l| hawn, is-sitwazzjoni hi definita bid-diversi
gudikati in materja”.

»llli ghalhekk fil-kaz in ezami |-esponent jirrileva illi I-istgarrija rrilaxxata
minnu hija inammissibbli u dan kif gie korrettement rilevat mill-ewwel
onorabbli gorti bhala sede kostituzzjonali stante illi ttiehdet b’mod
abuziv u illegali peress illi ma kellux id-dritt li jikkonsulta ma’ avukat tal-
fidu¢ja tieghu apparti I-fatt illi fiz-zmien in kwistjoni huwa kien persuna
vulnerabbli anke tenut kont tal-eta tenera tieghu meta ttiehdet I-istess
stqarrija u dan jikkostitwixxi lezjoni tad-drittijiet fundamentali tieghu
senjatament id-drittijiet tal-esponenti ghal smigh xieraq kif sanciti fl-
artikolu 39 tal-Kostituzzjoni ta’ Malta u fl-artikolu 6 tal-Konvenzjoni
Ewropea tad-Drittijiet tal-Bniedem.«
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ll-qorti tosserva gabel xejn illi I-fatt illi l-attur (a) inghata t-twissija kif
kienet trid il-ligi; (b) kien “kalm u trankwill”, ma kienx mhedded u
ghazel minjeddu li jaghmel stqarrija; u (¢) ghazel li jgajjem din l|-alleg-
azzjoni meta I-proceduri kriminali kontrih jinsabu sub judice fl-istadju
tal-appell, u I-fatt ukoll illi (d) hemm provi ohra li juru I-htija tieghu ma
jfissrux illi ma jinkisirx il-jedd tieghu ghal smigh xieraq jekk isir uzu

mill-istgarrija li ta meta ma kellux I-ghajnuna ta’ avukat.

Fil-fatt, bir-ragunament tal-Qorti Ewropea fil-kaz ta’ Borg, meta |-pro-
¢eduri kontra l-akkuzat ikunu ntemmu |-fatt fih innifsu li I-akkuzat ma
thalliex jikkonsulta ma’ avukat fl-istadju tal-interrogazzjoni awtomatika-
ment ifisser illi kien hemm ksur tad-dritt tieghu ghal smigh xieraq

imhares taht I-art. 6 tal-Konvenzjoni.

Fil-kaz tallum izda I|-pro¢eduri kontra I-attur ghadhom pendenti
guddiem il-Qorti tal-Appell Kriminali. Ghalhekk, fid-dawl tas-sentenza
li nghatat mill-Qorti Ewropea fil-kaz ta’ Dimech*, f¢irkostanzi bhal
dawk tal-kaz tallum trid tistenna li jintemm il-proc¢ess biex tqisu fl-intier

tieghu sabiex tara jekk kienx hemm smigh xieraq.

Dan ir-ragunament gie wkoll addottat mill-istess qorti fis-sentenza li tat

fil-5 ta’ Jannar 2016 fl-ismijiet Tyrone Fenech et v. Malta fejn osservat

»In the present case the criminal proceedings concerning the app-
licants have not come to an end. Thus, although the constitutional
jurisdictions have already decided the matter, the Court considers that

Martin Dimech v. Malta, Q.E.D.B. 2 ta’ Lulju 2015.
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19.

20.

it cannot be excluded that, inter alia, the applicants be eventually
aquitted or that proceedings be discontinued.

»The Court observes that applications concerning the same subject
matter as that at issue in the present case were rejected as premature
when the criminal proceedings were still pending (see, Dimech, ...
8§ 48, Kesik v. Turkey, (dec.), no. 18376/09, 24 August 2010 and
Simons v. Belgium (dec.), no. 71407/10, 28 August 2012) and, where
the applicant had ultimately been acquitted, the complaint was
rejected on the ground that the applicant had no victim status (see
Bouglame v. Belgium (dec.), no 16147/08, 2 March 2010).

»The Court finds no reason to deem otherwise in the present case.
Without prejudice to the applicants’ possibility of bringing new pr-
oceedings before this Court in the event of a conviction by the
domestic courts, as matters stand to date, given that the criminal
proceedings against the applicants are currently pending before the
domestic courts, the Court finds this complaint to be premature.

»Consequently, this part of the application must be rejected, pursuant
to Article 35 88 1 and 4 of the Convention, for non-exhaustion of
domestic remedies.«

Madankollu, kif ukoll osservat fis-sentenza tal-24 ta’ Gunju fl-ismijiet

Malcolm Said v. Avukat Generali, din il-gorti ttenni illi ma jkunx ghaqli

li I-process kriminali jithalla jitkompla bil-produzzjoni tal-istqarrija tal-
attur ghax tqis illi, fic-¢irkostanzi, in-nuqqas ta’ ghajnuna ta’ avukat ma
kienx nuggas li ma jista’ jkollu ebda konsegwenza ta’ predgudizzju
ghall-attur billi fl-istqarija tieghu I-attur ammetta I-htija®. Fi¢-cirkostanzi
huwa xieraq illi, kif galet I-ewwel qorti, ma jsir ebda uzu mill-istqarrija

fil-pro¢ess kriminali.

Ghaldagstant I-ewwel aggravju tal-Avukat Generali gieghed jintlaga’
fis-sens biss illi I-gorti tghid illi ghadu ma sehhx ksur tal-jedd tal-attur
ghal smigh xieraq izda x’aktarx illi dak il-jedd jinkiser jekk jitkompla jsir
uzu mill-istgarrija tieghu fil-process kriminali. Il-qorti ghalhekk sejra
tordna illi l-istqarrija titnehha mill-inkartament u illi ebda sejbien ta’

htija ma jista’ jigi msejjes angas in parti fuq dik l-istqarrija.

Ara wkoll Trevor Bonni¢i v. L-Avukat Generali, Kost,18 ta’ Lulju 2017.
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21. Nghaddu issa ghat-tieni aggravju tal-Avukat Generali li jolgot ir-
rimedju moghti mill-ewwel gorti. F’dan l-aggravju |-Avukat Generali
ighid illi, ukoll jekk kien hemm ksur tad-drittijiet tal-attur, dikjarazzjoni
ta’ ksur ghandha tkun rimedju bizzejjed. Kompla fisser dan it-tieni

aggravju tieghu hekk:

»llli t-tieni aggravju tal-appellant hu fis-sens li ghar-ragunijiet hawn fuq
indikati fl-ewwel aggravju, fl-umli fehma tal-appellant I-ewwel onorabbli
gorti ma missiex ikkundannat lill-esponent appellant sabiex ihallas lir-
rikorrent appellat -ammont ta’ elfejn u hames mitt Euro (€2,500) bhala
kumpens. llli fdan ir-rigward l-appellant jissottometti li, dato ma non
concesso li din l-onorabbli gorti jidhrilha li fic-¢irkostanzi odjerni hemm
xi ksur tad-drittijiet tal-appellat, haga li |-appellant ged jikkontesta, |-
esponent jirrileva li f-¢irkostanzi odjerni, fl-umli fehma tieghu, dikjar-
azzjoni ta’ ksur ghandha tkun suffi¢jenti, stante li I-iskop tad-dispos-
izzjonijiet dwar id-drittijiet fundamentali huwa sabiex jigu stabbiliti stan-
dards u s-sejbien ta’ vjolazzjoni ta’ dawn l-istandards hija r-rimedju
ewlieni. llli in sostenn tal-posizzjoni tieghu, I-esponent jixtieq jaghmel
referenza ghad-decizjoni fl-ismijiet 1l-Pulizija v. Dr Noel Arrigo et [Kost.
29.10.2003] u I-kawza fl-ismijiet Major Peter Manduca v. L-Onorevoli
Prim’Ministru tat-23 ta’ Jannar 1995 fejn il-Qorti Kostituzzjonali osser-
vat li:

»“ll-gorti rat ukoll decizjonijiet tal-Qorti Ewropeja. Hemm kazijiet
fejn il-qorti dehrilha li kien sufficjenti ghar-rikorrenti illi jkollu
dikjarazzjoni li d-drittijiet tieghu kienu verament gew lezi.”«

22. Ghalkemm sa issa ma nstabx li kien hemm ksur tal-jeddijiet imharsa
tant l-art. 6 tal-Konvenzjoni u l-art. 39 tal-Kostituzzjoni din il-qorti xorta
wahda ghandha s-setgha li taghti rimedju fejn issib li disposizzjoni li
thares dritt fondamentali “tkun x’aktarx sejra tigi miksura”. Jekk, meta
jsir uzu minn stqarrija li tkun ittiehdet minghajr ma min jaghmilha jkollu
I-ghajnuna ta’ avukat, dan ikun bi ksur tal-jedd ghal smigh xieraq,
mela “x’aktarx” illi d-dritt ghal smigh xieraq jinkiser jekk jithalla Ii jsir
uzu mill-istqarrija, u l-intervent ta’ din il-gorti jkun mehtie§ minn issa

sabiex ma thallix li dan isir®.

Ara, fdan is-sens, Malcolm Said v. Avukat Generali et, Kost. 24 ta’ Gunju 2016.
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23.

24.

25.

26.

27.

Fi¢-Cirkostanzi ghalhekk ir-rimedju li ghandu jinghata huwa dak
imsemmi fug®, viz. illi I-istqarrija tithehha mill-inkartament u illi ebda
sejbien ta’ htija ma jista’ jigi msesses fuq dik l-istgarrija. Dan
naturalment iwassal ghall-konsegwenza li s-sejbien ta’ htija mill-Qorti
tal-Magistrati ghandu jithassar jekk huwa msejjes unikament fuq I-
istqarrija. Billi, meta jinghata dan ir-rimedju, jigi illi, fi tmiem il-process
kriminali u meqjus dak il-process fl-intier tieghu, I-attur ma jkun garrab
ebda ksur tal-jedd ghal smigh xieraq minhabba fl-istgarrija li tkun
ittehditlu minghajr ma thalla jikkonsulta ma’ avukat, ir-rimedju

pekunjarju moghti mill-ewwel gorti ma jibqax mehtieg.
F’dan is-sens ghalhekk sejjer jintlaga’ t-tieni aggravju.

Fit-tielet u l-ahhar aggravju tieghu |-Avukat Generali jghid illi ma
ghandux ibati spejjez gudizzjarji. L-attur, min-naha tieghu, jghid illi I-

ispejjez kollha ghandhom jithallsu mill-Avukat Generali.

ll-qorti toserva illi, ghalkemm huwa minnu illi, sa issa, ma nstabx ksur
tal-jedd tal-attur ghal smigh xieraq, kien isehh dak il-ksur li kieku I-
pro¢ess kriminali thalla jitkompla bla ma titnehha I-istqarrija tal-attur
mill-inkartament. Billi kien biss bhala konsegwenza ta’ dawn il-
proceduri tallum illi dak il-ksur ma sehnx, u l-attur ghalhekk kien gusti-
fikat li fetah din il-kawza, huwa xieraq illi I-ispejjez kollha jhallashom I-

Avukat Generali.

Dan it-tielet aggravju ghalhekk ma ghandux jintlaga’.

Para. 20, supra.
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Daniel Gatt v. Avukat Generali

Ghaldagstant, u ghar-ragunijiet hawn fuq moghtija, din il-gorti tiddis-
poni mill-appell billi thassar is-sentenza appellata: tipprovdi, minflok,
billi tghid illi ghadu ma sehhx ksur tal-jedd tal-attur ghal smigh xieraq
izda x’aktarx illi dak il-jedd jinkiser jekk jitkompla jsir uzu mill-istgarrija
tieghu fil-process kriminali; ghalhekk tordna illi I-istgarrija titnehha mill-
inkartament tal-proc¢ess kriminali u illi ebda sejbien ta’ htija ma jista’
jigi msejjes anqas in parti fuq dik I-istgarrija u ebda sejbien ta’ htija ma

jista’ jibga’ fis-sehh safejn imsejjes unikament fuq dik Il-istqarrija.

Tordna wkoll illi kopja ta’ din is-sentenza tiddahhal fl-atti tal-process
kriminali u illi dawk l-atti jintbaghtu lura lill-Qorti tal-Appell Kriminali
sabiex ikompli jinstema’ |-appell tal-attur mis-sentenza moghtija mill-
Qorti tal-Magistrati (Malta) fl-10 ta’ Novembru 2014 fl-ismijiet [I-Pulizija

v. Daniel Gatt.

L-ispejjez, kemm tal-ewwel grad u kemm tal-appell, ihallashom I-

Avukat Generali.

Silvio Camilleri Giannino Caruana Demajo Noel Cuschieri
President Imhallef Imhallef

Deputat Registratur
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