Qorti ta’ I-Appell
(Kompetenza Inferjuri)

Imhallef Anthony Ellul
Appell numru:- 226/2013

S.I.T. Special Interest Travel Limited
(appellata)

Vs

MaltaTicket.com Limited
(appellanti)

6 ta’ Ottubru, 2017.

Permezz ta’ rikors® ipprezentat fid-9 ta’ Awwissu 2013, l-attric¢i talbet lill-Qorti
tal-Magistrati (Malta) tikkundanna lis-soc¢jeta konvenuta thallasha s-somma ta’
sitt elef, erba’ mija u tmintax-il ewro u sebgha u erbghin c¢entezmu
(€6,418.47) rapprezentanti hlas bil-quddiem maghmul minnha lis-socjeta
konvenuta in linja ta’ prezz ta’ biljetti in konnessjoni ma’ visti f'muzewijiet
ghat-turisti u liema biljetti s-so¢jeta konvenuta baqghet gatt ma kkonsenjat
lis-socjeta attrici, bl-ispejjez inkluz dawk tal-mandat ta’ sekwestru intavolat
kontestwalment u bl-imghax kummercjali dekorribbli mill-1 ta” Jannar 2013
sal-jum tal-pagament effettiv kontra s-socjeta konvenuta u bl-ingunzjoni
ghas-subizzjoni tar-rapprezentanti gudizzjarji tas-soc¢jeta konvenuta.

Permezz ta’ risposta’ pprezentata fl-11 ta’ Ottubru 2013, il-konvenuta wiegbet
li fl-ewwel lok il-Qorti tal-Magistrati (Malta) mhix kompetenti sabiex tisma’ u
tiddeciedi I-kawza odjerna stante li bejn il-partijiet jezisti ftehim (Dok. A)* i fi
Klawsola tmienja (8), ir-raba’ (4) punt tieghu jipprovdi li kull kwistjoni dwar
interpretazzjoni tal-ftehim ghandha tigi rizolta mi¢-Centru Malti ta’ I-Arbitragg
u kif ghandu jirrizulta, it-talbiet tas-socjeta’ attrici ha jkunu jehtiegu
interpretazzjoni ta’ klawsola erbgha (4) tal-ftehim imsemmi, u huwa propju
ghalhekk li I-Qorti tal-Magistrati (Malta) mhix kompetenti dwar din il-materja.
Fit-tieni lok, wiegbet ukoll li dak li ged titlob is-so¢jeta attrici mhuwiex
permessibbli stante li skond klawsola erbgha (4) tal-kuntratt appena msemmi,
is-socjeta attri¢ci mhix permessa tigbed lura flus minn dawk i tkun poggiet fil-
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fond hemm imsemmi, u tista’ titlob lura biss biljetti u f' dan ir-rigward
ghalhekk it-talba tas-soéjeta attri¢i hija barra minn lokha. Minghajr hsara
ghall-premess eccéepiet ukoll |i mill-bgija t-talbiet tas-soéjeta attrici huma
infondati fil-fatt u fid-dritt, u dan ghar-ragunijiet li ser jigu spjegati fil-kors tal-
kawza.

3. Permezz ta’ sentenza preliminari datata 26 ta’ Marzu 2014,* il-Qorti tal-
Magistrati (Malta) iddecidiet |-e¢éezzjoni sollevata mis-socjeta konvenuta dwar
[-allegata nugqas ta’ gurisdizzjoni taghha kif gej:

'Tssa una volta s-socjeta attrici iddecidiet Ii tipprezenta it-talba taghha
guddiem din il-Qorti, din il-Qorti ma thossx li ghandha tiddikjara Ii m’
ghandhiex gurisdizzioni u ghalhekk tali eccezzjoni ged tigi michuda.”

4. Sussegwentement, wara li semghat il-provi u s-sottomissjonijiet tal-partijiet
dwar il-mertu, permezz ta’ sentenza tas-26 ta’ Ottubru 2016, iddecidiet kif
gej:

'Ghaldagstant din il-Qorti gieghda tastieni milli tiehu konjizzjoni tal-ewwel
eccezzjoni stante Ii din gja giet trattata fis-sentenza preliminari taghha tas-16
ta’ Marzu 2014 u tichad it-tieni eccezzjoni tas-socjeta konvenuta u tilga’ it-
talba attrici b’ dan illi gieghda tordna lis-socjeta’ konvenuta tirrifondi lura is-
somma ta’ sitt elef, erba’ mija u tmintax-il ewro u sebgha u erbghin
centezmu (€6,418.47) kif mitluba fir-rikors promotur.

L-ispejjez ta’ din il-kawza huma kollha a karigu tas-socjeta konvenuta.’

5. Is-soéjeta konvenuta appellat miz-zewg sentenzi permezz ta’ rikors i
pprezentat fl-14 ta’ Novembru 2016. L-aggraviji jikkonsistu fis-segwenti:
a. In kwantu ghad-decizjoni moghtija mill-ewwel gorti datata 26 ta’ Marzu
2014 dwar |-e¢¢ezzjoni tal-gurisdizzjoni, il-konvenuta tilmenta li I-
ftehim bejn il-partijiet ma fih |-ebda provvediment ¢ar dwar xjigri f'
sitwazzjoni bhal dik tal-kaz odjern u ghalhekk hija tqis li |-vertenza
odjerna hija kwistjoni ta’ interpretazzjoni tal-istess ftehim u
ghalhekk I-kwistjoni kellha tigi riferuta ghall-Arbitragg kif irid ir-
raba’ punt tal-klawsola 8; u

b. Referibbilment ghad-decizjoni finali tas-26 ta’ Ottubru 2016, I-aggravju
tal-appellanti hu li mhux minnu li I-ftehim bejn il-partijiet ormaj
intemm peress li ma kien hemm I-ebda ksur tal-kuntratt u ghalhekk
il-konsiderazzjonijiet u I-konsegwenti konkluzjoni tal-Ewwel Qorti
dwar l|-arrikkiment indebitu hi zbaljata. Tghid illi I-kuntratt bejn il-
partijiet, li bl-ebda mod ma kien limitat ghall-biljetti ta” Heritage
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Malta, baga’ jiggedded awtomatikament kull sena u ghadu vigenti
sal-lum b’dan illi I-flus in kwistjoni jistghu jintuzaw ghax-xiri ta’
biljetti ohra. Langas ma kien hemm ksur tal-prin€ipju ta” uberrimae
fidei kif indikat mill-Ewwel Qorti fl-ahhar parti ta’ din id-decizjoni.

6. Illi permezz ta’ risposta datata 24 ta’ Novembru 2016, is-socjeta appellata
wiegbet illi, ghar-ragunijiet minnha ndikati, is-sentenzi moghtija mill-Qorti tal-
ewwel istanza ghandhom jigu konfermati fl-intier taghhom previa r-rigett tal-
appell tal-konvenuta, bl-spejjez akkollati lill-istess konvenuta.

Ikkunsidrat:
7. Fil-qosor dawn huma 'l fatti:

— Fil-5 ta’ Frar 2008, is-socjeta attri¢i kienet iffirmat ftehim mas-socjeta
konvenuta li jinsab esebit fl-atti a fol 8 immarkat bhala ‘Dok A’ *for the
purpose of joint marketing and sale of Admission Tickets in Malta
pursuant to the terms contained herein’

— Dan il-ftehim sar ghal perjodu ta’ tlett (3) snin, liema perjodu, fin-
nuqgas ta’ awviz ta’ kancellazzjoni bil-miktub minn kwalunkwé parti lill-
parti |-ohra qabel sittin (60) jum mill-iskadenza, kellu jigi
awtomatikament mgedded ghal perjodi ulterjuri ta’ sena (1) kull darba.
Minkejja dan, il-ftehim seta’” ukoll jigi terminat minn kwalunkwé parti f’
kaz ta’ vjolazzjoni tal-istess;

— skont dan il-ftehim, is-socjeta attrici kienet titrasferixxi minn gabel flus
fil-kont bankarju ta’ Migna Client Trust u mill-bilan¢ taghha fl-imsemmi
kont, tramite sistema kompjuterizzata mhaddma mill-konvenuta
appellata, tixri biljetti ghal dhul fpostijiet stori¢i jew relatati ma’
avveniment stori¢ci f'Malta ghat-turisti. Fuq dawn il-biljetti, I-attrici
appellata, kumpannija li topera fis-settur turistiku, kellha gliegh u
kienet tibbenefika minn discounts;

— skont dokument® ezibit minn Dr David Pollina, CEO u Managing
Director tas-socjeta konvenuta stess, il-maggor parti tal-biljetti li kienet
tixri is-soc¢jeta’ attri¢ci kienu ghal acéess f'siti ta’ Heritage Malta
ghalkemm kienet xtrat ukoll xi biljetti ghal siti u attivitajiet ohra;
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— mill-atti jirrizulta li permezz ta’ awviz mahrug fis-17 ta’ Gunju 2011’

minn Heritage Malta, kien ged jigi tterminat il-ftehim li hija kellha mal-
konvenuta appellanti;®

permezz ta’ awiz datat 18 ta’ Novembru 2011,° l-appellanti infurmat
lill-agenti taghha, fosthom I-attréi appellata, li minkejja I-avviz mahrug
minn Heritage Malta li kienet ser twaqqaf is-servizzi ta’ bejgh ta’ biljetti
tramite s-sistema pprovduta minnha b’ effett mill-21 ta’ Di¢embru
2011, il-ftehim li hija kellha ma’ Heritage Malta kien gie mgedded sa
Dicembru 2015 u I-biljetti ta’ access ghal siti ta’ Heritage Malta
akkwistati tramite s-sistema taghha kellhom jibgghu jigu onorati
rrispettivament mid-data ta’ dhul skedata ghalkemm f email ohra
datata 7 ta’ Dicembru 2011 ddikjaraw li I-biljetti mahruga kellhom
data ta’ skadenza ta’ teltin (30) jum min meta jinhargu ghalkemm ma
setghux jikkommettu ruhhom li din kienet ukoll il-posizzjoni ta’
Heritage Malta li fil-fatt kienet heddithom b’ terminazzjoni b’ effett
immedjat mill-21 ta’ Dicembru 2011. Permezz ta’ din l-email |-
appellanti infurmat ukoll lill-appellata li t-top up ta’ fondi ma setax
jingibed izda seta biss jintuza ghax-xiri ta’ biljetti varji mis-sistema
amministrata minnha;

fil-frattemp, fl-1 ta’ Dicembru 2011, Heritage Malta pprezentat talba
ghall-hrug ta’ Mandat ta’ Inibizzjoni fil-konfront tal-konvenuta sabiex
tieqaf tbiegh u toffri ghall-bejgh kull tip ta’ biljett u/jew dokument li
jaghti access lill-utent ghal xi sit minn taghha'! liema talba giet irtirata
fl-udjenza tal-20 ta’ Dicembru 2011 stante li ddikjaraw li I-mertu jinsab
ezawrit; 12

permezz ta’ email datata 19 ta’ Dicembru 2011,? il-konvenuta infurmat
lis-so¢jeta appellata li sakemm I-affarijiet ma jinbidlux, Heritage Malta
kienet se tittermina s-servizzi tramite s-sistema taghha b’ effett mill-21
ta’ Dicembru 2011 u lli din ta’ I-ahhar kienet infurmathom bil-miktub li
I-biljetti mahruga tramite s-sistema tal-konvenuta ma kienux se
jibgghu jigu onorati b’ effett immedjat mill-21 ta’ Die¢cmbru 2011
minkejja li s-soltu tali biljetti kellhom perjodu ta’ validita ta’ tletin (30)
jum. Il-konvenuta kienet ghalhekk irrakkomandat lil dawk I|-agenti
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taghha li juzaw s-sistema taghha princ¢ipalment ghall-akkwist ta’ biljetti
ghas-siti ta’ Heritage Malta sabiex: (i) sa |-ghada, I-20 ta’ Di¢embru
2011, johorgu kemm hemm bzonn biljetti ta’ Heritage Malta sabiex
juzaw it-top-up taghhom; (ii) jekk Heritage Malta ma titterminax s-
servizzi tramite s-sistema taghha, tali biljetti setghu jigu invalidati bil-
konsegwenza li I-valur tal-istess kien jerggha jigi akkreditat fil-kont
rispettiv tal-agent; izda (iii) f' kaz li Heritage Malta tittermina s-servizz,
biljetti mahruga ma setghux jigu invalidati izda kellhom jigu
pprezentati lil Heritage Malta u jezigu li ghandhom jigu skambjati ghal
kreditu fl-iskema I-gdida li huma kienu se joperaw. Itterminaw din
email billi stqarrew li ‘this is not without risk, as we cannot
guarantee that Heritage Malta will honour the tickets as they are
legally obligated to do, but it appears to be the most prudent course of
action to take in the circumstances. Of course, you are advised to
consider yourself if this is best for you.”

— is-soCjeta appellata m’uzatx il-kreditu kollu li hija kellha gol-payment
account mizmum minn Migna Clienet Trust u ghazlet minflok lill-
konvenuta sabiex tirrifondi I-bilan¢ ta’ flus depozitat ghandha.'* 1I-
konvenuta rrifjutat u ghalhekk saret din il-kawza.

8. Illi permezz tal-ewwel aggravju |-appellanti tilmenta dwar id-decizjoni /in parte
moghtija mill-Qorti tal-Magistrati (Malta) datata 26 ta’ Marzu 2014. L-
appellanti ssostni li I-ftehim bejn il-partijiet ma fih |-ebda provvediment c¢ar
dwar X’ jigri f'sitwazzjoni bhal dik tal-kaz odjern, il-vertenza odjerna hija
kwistjoni ta’ interpretazzjoni tal-istess ftehim u ghalhekk I-kwistjoni kellha tigi
riferuta ghall-Arbitragg kif irid ir-raba’ punt tal-klawsola 8;

9. Din il-Qorti tinsab pjuttost perplessa li s-soéjeta appellanti tibga tinsisti fuq din
[-e¢ezzjoni specjalment in vista tal-fatt li Dr. David Pollina xehed bil-
gurament tieghu illi I-posizzjoni tal-konvenuta, li biha giet infurmata I-attrici
meta nfethu dawn il-proceduri, hija li I-vertenza in kwistjoni hija dwar ksur
tal-kuntratt bejn il-partijiet u ghalhekk taga’ fil-gurisdizzjoni tal-Qrati ta’ Malta.
Testwalment qal:

‘Should there ever be a dispute between the parties in contestation, the
agreement provides for two different types of disputes, one involving breach
of the agreement, whereas the others include the interpretation of the
agreement. Clause number eight entitled 'General Provisions’, bullet number
four provides that interpretation disputes in connection to this agreement
must be submitted to the Malta Arbitration Centre. Whereas according to
bullet number five, if any legal action is needed to enforce this agreement or

14 Fol. Fol 58 u Dok DP4 a fol. 229.
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11.

12.

13.

14.

in cases of breach of this same agreement, it is the Courts of Malta which
has the jurisdiction. In this case, the point of contestation is regards
breach of contract. The plaintiff wishes to have cash withdrawn
from thier top ups and there is nothing in the agreement which
provides for such eventuality. And that is why I said that it is the
Jurisdiction of the Courts which should be involved. And we had
informed them of this when they filed the case.”’

Effettivament, kif spjega x-xhud, il-klawsola rilevanti tal-ftehim tipprovdi kif
gej:

‘8. General Provisions
o This Agreement is covered by the laws of the Republic of Malta

The parties consent to submit any and all disputes as the

Interpretation of this Agreement to the Malta Arbitration Centre to be

resolved according to thier regulations.

e If legal action is needed to enforce this Agreement, or in
cases of breach hereof, it may only be brought in the courts
of Malta, the prevailing party will be entitled to recover
costs.

/7

Isegwi ghalhekk li I-ftehim jipprevedi zewg sitwazzjonijiet: (i) ‘disputes as to
interpretation of this Agreement’ fliema kaz il-partijiet gablu li ghandhom
jirrikorru quddiem i¢-Centru tal-Arbitragg u (i) ‘legal action needed to enforce
this Agreeement, or in cases of breach hereof” f' liema kaz il-partjiet qablu li
ghandhom jirrikorru quddiem il-Qrati ta” Malta.

L-attrici pproponiet il-kawza sabiex tithallas lura s-somma ta’
€6,418.47, flus li tat lill-konvenuta bhala prezz ta’ biljetti relatati
ghad-dhul f'postijiet bhall-muzewijiet, u li skont I-attri¢ci baqghu
qatt ma nghataw mill-konvenuta.

Hu evidenti li |-attrici geghda ssostni li |-konvenuta ma wettqitx |-obbligu
kuntrattwali. Ghahekk skont il-ftehim, il-gurisdizzjoni hi tal-Qrati. Ghalhekk I-
aggravju dwar is-sentenza preliminari hu michud.

It-tieni aggravju jitratta |-meritu. L-appellanti ssostni li I-ftehim bejn il-
kontendenti ma ntemmx peress li ma kien hemm l|-ebda ksur tal-kuntratt.
Tghid illi I-kuntratt bejn il-partijiet, li bl-ebda mod ma kien limitat ghall-biljetti
ta’ Heritage Malta, baga’ jiggeded awtomatikament kull sena u ghadu vigenti

15> Xhieda Dr David Pollina 26 ta’ Frar 2014, fol. 15.
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sal-lum b’ dan illi I-flus in kwistjoni jistghu jintuzaw ghax-xiri ta’ biljetti ohra.
Langas ma kien hemm ksur tal-prinipju ta’ uberrimae fide/ kif indikat mill-
Ewwel Qorti fl-ahhar parti ta’ din id-decizjoni.

L-appellata wiegbet li I-ftehim seta’ jigi terminat minn kwalsiasi wiehed mill-
kontendenti f' zewg modi skont I-ewwel artikolu hemm pattwit:

(i)

(iD)

li wiehed mill-kontraenti jimpedixxi t-tigdid awtomatiku tal-
ftehim billi jaghti avviz bil-miktub sa mhux aktar tard minn sittin
jum qabel I-gheluq tat-terminu kurrenti, jew

billi jsehh ksur moruz tal-ftehim minn wiehed mill-kontraenti li
ma jigix purgat fi zmien tletin jum mill-interpellanza relattiva.
Tghid illi filwagt li hija ma tagbilx mad-decizjoni appellata in
kwantu ddecidiet li ma kien hemm ebda ksur tal-ftehim, xorta
jibga’ I-fatt li I-ftehim ma bagax jigi mgedded. Dan bis-sahha ta’
diversi rikjami bil-miktub li saru mill-attri¢i lill-konvenuta ghall-
hlas lura ta’ flusha ezebiti a fol. 58 u 229.

L-ittra legali datata 21 ta’ Gunju 2013 a fol. 58, mibghuta mid-difensur tal-
attrici, tagra hekk:

‘Bil-presenti I-Kumpannija Special Interest Travel Limited ta’ Demajo House,
103 Archbishop Street, Valletta tinterpellak sabiex fi Zmien gimgha thallasha
s-somma ta’ €6,418.47 rapprezentanti hlas bil-quddiem lilek in linja ta’ prezz
ta’ biljetti in konnessjoni ma visti Fmuzewijiet ghat-turisti u liema biljetti inti
ma kkonsenjajthomx lill-kumpannija mittenti,

Fin-nuqqgas il-kumpannija mittenti tipprocedi kontra tieghek skont il-ligi,
Inkluz bi proceduri kriminali ghal misappropjazzjoni...”

Interpellazzjoni ohra hi email datata 15 ta’ Marzu 2013 li tinsab ezebita a fol.

‘As per below statement dated 05.03.13, Migna Ltd owes Special Interest
Travel a balance of €6,418.47.

We would like to get refunded for this amount by next week since it has
been long outstanding. Can you kindly aadvise us when we can send
someone to pick up the cheque please?’

Filwaqt li din il-korrispondenza ma tghidx testwalment Ii |-attri¢i ma tridx it-
tigdid tal-ftehim, din il-Qorti hija tal-fehma li tali skambju bejn il-partijiet irid
jigi interpretat fil-kuntest tad-diskussjonijiet bejnitehom.

Dr David Pollina xehed li:
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21.

22,

23.

I will not dispute the fact that the plaintiffs used their account primarily for
the purchase of tickets for Heritage Malta. However this was never the
scope of the agreement and there was never any restrictions to this regard
in the agreement. 6

Mill-atti jirrizulta li Heritage Malta kienet ilha li nnotifikat lill-konvenuta
appellanti li b’ avviz ta’ terminazzjoni tal-kuntratt bejniethom mis-17 ta’ Gunju

2011." Dr David Pollina in rapprezentanza tal-appellanti xehed illi:
‘the situation with Heritage Malta is such that it has been ongoing for a
number of months. We were subject to a confidentiality agreement with
regards to negotiations and therefore could not notify their tour operators
accordingly. In the second week of November 2011, Heritage Malta took it
upon themselves to set out a notice of their own. *¢

In segwitu, permezz ta’ avviz mahrug fit-18 ta’ Novembru 2011, |-appellanti
infurmat lill-agenti taghha, fosthom l-attrci, li minkejja I-avviz mahrug minn
Heritage Malta li kienet ser twaqqaf is-servizzi ta’ bejgh ta’ biljetti b’effett mill-
21 ta’ Dicembru 2011, il-ftehim li hija kellha ma’ Heritage Malta kien gie
mgedded sa Dicembru 2015 u I-biljetti ta’ access ghal siti ta’ Heritage Malta
akkwistati tramite s-sistema taghha kellhom jibqghu jigu onorati
rrispettivament mid-data ta’ dhul skedata.

Madanakollu, permezz ta’ email ohra datata 7 ta’ Diéembru 2011%° I-
konvenuta nfurmat lill-attri¢i li ghalkemm il-biljetti li nhargu kellhom data ta’
skadenza ta’ teltin (30) jum mid-data tal-hrug, ma setghux jikkommettu
ruhhom li din kienet ukoll il-posizzjoni ta’ Heritage Malta li fil-fatt kienet
heddithom b’ terminazzjoni b’ effett immedjat mill-21 ta’ Dicembru 2011.
Permezz ta’ din |-email I-appellanti infurmat ukoll lill-appellata li t-top up ma
setax jingibed izda jintuza ghax-xiri ta’ biljetti varji mis-sistema amministrata
minnha. Issugeritilhom ukoll sabiex ifittxu konferma bil-miktub da parti ta’
Heritage Malta ta’ kif tista’ tigi rizolta s-sitwazzjoni.

Kien imbaghad permezz ta’ email datata 19 ta’ Dicembru 2011% li I-konvenuta
infurmat lis-so¢jeta appellata li sakemm |-affarijiet ma jinbidlux, Heritage
Malta kienet se tittermina s-servizzi tramite s-sistema taghha b’effett mill-21
ta’ Dicembru 2011 u li din tal-ahhar kienet infurmathom bil-miktub li I-biljetti
mahruga tramite s-sistema tal-konvenuta ma kinux se jibqghu jigu

onorati b’effett immedjat mill-21 ta’ Diecmbru 2011 minkejja li s-soltu
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tali biljetti kellhom perjodu ta’ validita ta’ tletin (30) jum, haga li hija kienet
ged tikkontesta. Il-konvenuta kienet ghalhekk irrakkomandat ghall-ewwel
darba lil dawk l|-agenti taghha li juzaw s-sistema taghha principalment ghall-

akkwist ta’ biljetti ghas-siti ta’ Heritage Malta sabiex:
(i) sal-ghada, [-20 ta’ Dicembru 2011, johorgu kemm hemm
bzonn biljetti ta’ Heritage Malta sabiex juzaw it-fop-up taghhom;

(i)  jekk Heritage Malta ma titterminax s-servizzi tramite s-sistema
taghha, tali biljetti setghu jigu invalidati bil-konsegwenza li |-
valur tal-istess kien jerggha jigi akkreditat fil-kont rispettiv tal-
agent; izda (iii) f kaz li Heritage Malta tittermina s-servizz,
biljetti mahruga ma setghux jigu invalidati izda kellhom jigu
pprezentati lil Heritage Malta u jezigu li ghandhom jigu
skambjati ghal kreditu fl-iskema I|-gdida |i huma kienu se
joperaw. Itterminaw din email billi stqarrew li ‘this is not
without risk, as we cannot guarantee that Heritage Malta will
honour the tickets as they are legally obligated to do, but it
appears to be the most prudent course of action to take in the
circumstances. Of course, you are advised to consider yourself
if this is best for you.”

S’ hawnhekk din il-Qorti hija tal-fehma li s-'suggeriment’ moghti mill-
konvenuta appellanti lill-agenti taghha permezz tal-email surriferita tad-19 ta’
Dicembru 2011 mhux talli ma jatix terminu ta’ preavviz ragjonevolment
adegwat jew xieraq lill-dawk I-agenti taghha i kienu juzaw is-sistema
taghha principalment ghall-akkwist ta’ biljetti ta” Heritage Malta biex juzaw il-
kreditu taghhom, talli jeskludi kategrikament kull garanzija li tali kreditu
hekk uzat kien se jigi ac¢ettat minn Heritage Malta. Fil-fehma tal-Qorti, tali
‘rakkomandazzoni, li permezz taghha |-appellanti ttentat tahsel idejha mir-
responsabbilitajiet li hija bhala intermedjarja kellha lejn I-agenti taghha, ma
kienet bl-ebda mod vijabbli. Langas ma hija gustifikata targumenta li I-attrici
ghandha I|-fakulta tuza |-kreditu taghha ghall-akkwist ta’ biljetti ohra meta,
minkejja li I-ftehim bil-miktub ma kienx ristrett ghal dan l|-iskop, hija kienet
konsapevoli li I-ftehim mal-attri¢i appellata fost agenti ohra kien princ¢ipalment
ghall-akkwist tal-biljetti ta” Heritage Malta.

Madanakollu, Anthony Rossi, xehed in rapprezentanza tal-attri¢i, ammetta li:
‘l-ahhar top up Ii ahna konna ghamilna mas-socjeta konvenuta kien
' Novembru 2011 u dan tramite 24 x 7. Certament |-ahbar gimgha ta’
Novembru 2011.  Nghid illi effettivament konna konxji li kien ha



26.

27.

28.

Jinghalaq il-ftehim bejn Malta Heritage u Maltaticket.com pero naf
li kellna xi gruppi gejjin u ridna nuzawhom b’din is-sistema*

L-ahhar depozitu jidher li kien sar fil-25 ta” Novembru, 2011 fl-ammont ta’
€5,000 (ara per ezempju fol. 211 u kopja ta’ emails (Dok. Z) a fol. 194 li
kienu pprezentati minn Anthony Rossi meta rega xehed fis-seduta tas-7 ta’
Ottubru, 20152, kif ukoll skambju ta’ emails bejn impjegati tal-kontendenti,
Dok. Z2 a fol. 198).

Megjus dak li xehed Rossi u dak li Dr Pollina kiteb f'avviz datat 18 ta’
Novembru, 2011%*, mhemmx dubju li meta sar I-ahhar depozitu |-attri¢i kienet
taf li hemm kwistjoni bejn il-konvenuta u Heritage Malta. Pero’ fl-imsemmi
avviz Dr Pollina kiteb:
"We categorically dispute Heritage Malta’s stated position as unfounded in fact and
law. Our position is that their agreement with us has already been renewed until 21
December 2015. The reasons for Heritage Malta claiming to the contrary we will not
speculate on. Rest assured that we are working to resolve the situation on multiple
levels, for the benefit of all concerned.

As the exclusively appointed source of tickets and ticketing for Heritage Malta, we
also need to reassure you that any tickets you purchase through the TixPoint system
for Heritage Malta properties — regardless of the scheduled entrance date — are
legally to be honoured for admission — their agreement specifically requires this.

We expect Heritage Malta to honour all their contractual commitments — both with
you and with ourselves — and will keep you informed of developments’.

Mela jidher li dak li xehed Rossi ma kienx preciz, ghaliex bl-avviz datat 18 ta’
Novembru, 2011 Dr Pollina kien gieghed jaghti s-serhan il-mohh lil dawk il-
kumpanniji li bhall-attri¢i kienu jaghmlu uzu mit-TixPoint system biex jixtru
biljetti ghal siti ta’ Heritage Malta. Kien biss bl-email tas-7 ta’ Dicembru, 2011
li ntbaghtet minn Dr Pollina i I|-affarijiet hadu xejra differenti, tant li
gharrafhom li Heritage Malta kienet ukoll ipprezentat mandat ta’ inibizzjoni
biex il-konvenuta ma tbieghx biljetti taghha. F'dik [-email wasal biex ighid li,
"So if the court views our relationship with Heritage Malta as merely that of a
service provider, Heritage Malta can stop servie at any time they like. We will
obviously be enforcing dmages if they do”. Email li ma tagbel xejn ma’ dak li
kiteb fl-avviz tat-18 ta’ Novembru 2011, ¢joe’ li Heritage Malta ghandha dmir
li tonora I-kuntratt u li biljetti li jinxtraw ser jigu onorati.

22 Fol. 161.

% Fol. 192.

2% “"The other day, a representative of Heritage Malta emailed you a letter claiming that as of 21
December 2011, MaltaTicket.com will no longer be the ticketing supplier for Heritage Malta. We need
and wish to clarify the situation for you” (fol. 224).
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29.

30.

31.

Irrizulta wkoll kif |-attri¢i kienet principalment tixtri biljetti ghal siti ta’ Heritage
Malta. Dan sa mill-bidunett tal-kuntratt iffirmat bejn il-kontendenti fil-5 ta’
Frar, 2008. Dan hu naturali meta tqies il-kwantita ta’ siti stori¢i li tamministra
Heritage Malta u I-importanza taghhom. Hu evidenti wkoll li in vista tal-
kwistjoni li nqalghet bejn il-konvenuta u Heritage Malta, gie Zzmien fejn ma
kienx iktar possibbli li jinxtraw biljetti ghal dawk is-siti mis-sistema tal-
konvenuta. Fil-fatt il-ftehim |i kien hemm bejn Heritage Malta u
MaltaTicket.com Limited ma bagax fis-sehh.

Meta l-attrici talbet li tithallas lura s-somma ta’ €6,418.47%°, Dr Pollina
wiegeb:

‘the funds are paid as a top-up for the purchase of tickets in the system, and

such is never refundable or in other was withdrawable other than through

the purchase of tickets. We do not operate a bank account, but a top-up

against purchases. 26

Xehed ukoll:

"I will not dispute the fact that the plaintiffs used their account primarily for
the purchase of tickets for Heritage Malta. However, this was never the
scope of the agreement and there was never any restrictions to this regard

in the agreement”.

7

Hu minnu i |-kuntratt ma jsemmix espressament |i “"Admission Tickets
jinkludu biljetti ghal dhul ta’ siti ta’ Heritage Malta. Pero’ sa minn qabel gie
ffirmat il-kuntratt kien fatt maghruf mill-konvenuta li s-siti ta” Heritage Malta
kien dak li prin¢ipalment jinteressa lill-attri¢i. Fil-fatt f'email datata 17 ta’

Jannar, 2008’ |i ntbaghtet ghan-nom ta’ Dr Pollina lil Anthony Rossi, jinghad:
"Attached kindly find the service agreement form which needs to be filled in and
signed. Once this is done, kindly ring our office on 27.842.538 to schedule an
appointment for installation and training (apx. 1 hour). At that time, we will also
collect any unused Heritage Malta tickets and issue your company with a

credit in your account”.

Li I-attrici kienet interessata fis-sit ta’ Heritage Malta jirrizulta wkoll minn dak
li xehed Anthony Rossi, ¢joe’ li gabel iffirma I-kuntratt tal-5 ta’ Frar 2008
kienu jixtru biljetti minghand Heritage Malta u mbaghad, "... /-istess Heritage
Malta Ii qaltilna I ghandna nibdew nixtru I-biljetti minghand Maltaticket.com”.
Jidher li dan wassal lill-attri¢i biex tikkonkludi I-ftehim mal-konvenuta sabiex
minn dik is-sistema jkunu jistghu jinxtraw biljetti ghas-siti ta” Heritage Malta.
Fil-fatt dan jirrizulta wkoll mill-istatistika ta’ xiri ta’ biljetti li Dr Pollina
pprezenta meta xehed fis-seduta tat-23 ta’ April, 2015 (Dok. DP a fol. 150).

%> Dok DP4 a fol. 229.
%6 pok DP4 a fol. 229.
7 Fol. 32.
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33.

34.

Hu evidenti li minhabba li r-relazzjoni bejn il-konvenuta u Heritage Malta
sfaxxat, ma baqgax iktar possibbli li jinxtraw biljetti ta’ Heritage Malta mis-
sistema tal-konvenuta. Fil-fatt f'email datata 19 ta’ Dicembru, 2011 Dr Pollina
gharraf lit-tour operators li kellhom dik is-sistema, li jekk ma jintelhagx ftehim
sal-20 ta’ Dicembru 2011, "(...) we will have no alternative but to deactivate
avallability of all Heritage Malta tickets on the system as from midnight, 21
December 20117, Hu evidenti li dak hu li gara. Ighid x‘ighid Dr Pollina, mill-
provi hu car li |-attri¢i kkonkludiet il-kuntratt ta’ Frar, 2008 ghaliex is-sistema
tal-konvenuta kien fiha biljetti ta’ Malta Heritage. Fatt li zgur li Dr Pollina kien
jafu.

32.Ghalhekk fil-bidu tal-kuntratt is-sistema ta’ ticketing tal-attrici kienet toffri xiri

ta’ biljetti mis-sistema tal-konvenuta ghal siti ta’ Heritage Malta, u mbaghad
gara li mill-21 ta’ Dicembru, 2011 dan ma kienx iktar possibbli. II-qorti ma
tifhimx kif il-konvenuta bagghet tippretendi li I-attrici kellha tkompli topera t-
ticketing system tal-konvenuta, meta hu evidenti li I-ftehim originali sehh
proprju ghaliex mis-sistema kienu jinbieghu biljetti ta’ Heritage Malta. II-qorti
zzid li dak li ppropona Dr Pollina fl-email tad-19 ta’ Dicembru 2011 ma kienx
rimedju ghall-operaturi, izda proposta intiza biex jipprova jevita li I-konvenuta
thallas lura d-depoziti lil dawk l|-operaturi li bhall-attrici spi¢éaw lampa
stampa.

F'kull kaz, klawzola 1 tal-kuntratt tipprovdi:
"The Agency will have a term of 3 years (three) from the date hereof, which term will
automatically renew for additional terms of 1 year (one) each at the expiration of the
initial term or any renewal unless written notice of cancellation by either party is
provided to the other prior to 60 days (sixty) from the expiry of this Agreement or

any renewal of it’.

Rajna kif fil-5 ta’ Frar, 2008 il-kontendenti ffirmaw il-kuntratt ghall-perjodu ta’
tlett snin. Fil-5 ta’ Frar, 2011 il-kuntratt gie mgedded ghall-perjodu ta’ sena
ohra. Jirrizulta li I-ahhar depozitu ta’ flus kien sar fil-25 ta’ Novembru, 2011.
Irrizulta wkoll li r-relazzjoni bejn il-konvenuta u Heritage Malta spiccat fil-21
ta’ Dicembru, 2011. Mill-provi ma jirrizultax li wara dakinhar |-attri¢i xtrat iktar
biljetti minghand il-konvenuta. Fil-fatt kien Dr Pollina nnifsu li xehed li wara
"We had heard nothing further from the plaintiff company until 15" March
2013....”8 Fil-fatt mis-26 ta’ Dicembru, 2011 I-attri¢i bdiet takkwista I-biljetti
direttament minghand Heritage Malta (ara Dok. CSH1). Imbaghad fil-15 ta’
Marzu 2013 |-attri¢i talbet ghar-rifuzjoni tal-flus li bihom kien ghadhom ma
nxtrawx biljetti®®. Dakinhar stess il-konvenuta wiegbet, u nfurmat lill-attrici [i

2 Fol. 219.
2 Fol. 229.
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d-depozitu ma setax jithallas lura u li setghu biss jinxtraw biljetti; "We do not
operate a bank account, but a top-up against purchases”. Il-qorti m’‘ghandha
[-ebda dubju li I-avviz mibghut mill-attri¢i serva biex gab fit-tmiem il-ftehim.
Awviz li nghatga fit-terminu kontemplat fi klawzola numru 1 tal-kuntratt. II-
gorti hekk biss tista’ tinterpreta dik I-email li biha ntalab il-hlas lura tal-bilan¢
kollu i kien ghadu depozitat ghax-xiri ta’ biljetti, u dan minkejja li fiha ma
tissemmix il-kelma ‘kancellament’. Ghalhekk ukoll I-attri¢i ghandha jedd ghal
flus li kienu gew depozitati sabiex eventwalment jintuzaw ghax-xiri ta’ biljetti,
li pero’ baga’ ma nxtrawx.

Ghal dawn il-motivi tichad I-appell tas-socjeta konvenuta bl-ispejjez
kontra taghha.

Anthony Ellul.
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