
1 

 

 
 

CIVIL COURT – FAMILY SECTION 

 

Madam Justice 

Hon. Abigail Lofaro LL.D., Dip. Stud. Rel., 

 Mag. Jur. (Eur. Law) 
 

Today 3rd October, 2017 

 

 

Application Number:  106/09 AL 

 

A A in his name and on behalf of the minors N L A D and S A D and by 

means of a preliminary judgement dated 22nd June 2010 the Court ordered 

that the said two minors be removed from the case 

 

vs.  

 

C D and by virtue of a decree dated the 21st of December 2009, the acts 

were transfused in the name of Doctor of Laws Joseph R. Pace in the 

name and on behalf of the same C D 

 

 

The Court, 

 

Having seen the sworn application by virtue of which plaintiff premised: 

 

1. That the plaintiff and the defendant, in past years – particularly in the 

period between summer 2004 to February, 2008 – shared a 

relationship with one another; 
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2. That from said relationship – although said parties are not married to 

one another – there were born two children, namely the boy N L A D, 

born in Pietà (Malta) on the 13th of May, 20051 and the girl C A D2, 

born in Pietà (Malta) on the 9th of November, 2007; 

 

3. That the defendant, in the month of February 2008, left Malta and, 

without the knowledge of the plaintiff, defendant took the two 

mentioned minor children with her and she spent entire weeks not 

communicating with the plaintiff, until eventually it surfaced that she 

was staying in Germany.  The defendant was repeatedly asked to 

return the children back to Malta, the place of their habitual 

residence, but defendant ignored said plea; 

 

4. That the plaintiff, as the natural and biological father of said minor 

children, has the right to exercise his paternal rights in their respect, 

among which, the right of care and custody, to participate in those 

decisions affecting their health, education, etc., and also the intrinsic 

right to be in contact with them and to exercise his right of access; 

 

5. That, because of this state of affairs, namely that the said minor 

children were abducted and taken to Germany, the plaintiff cannot 

exercise any such right, namely the concrete and material exercise 

of his right of free access in respect to his own children given that 

the defendant arbitrarily – without any prior authorization whatsoever 

and without any order emanating from a Court or other competent 

authority in Malta – removed the children and took them to Germany; 

 

6. That, in addition to the foregoing paragraph, the abduction of said 

minor children by the defendant is hindering the plaintiff from 

establishing a good, firm and healthy relationship with his own 

children and thus, this is causing damages to said same minor 

children that were abducted and removed from their habitual 

residence, with the corollary that their opportunity to create a 

relationship with plaintiff is being prejudiced; 

 

                                                 
1 The relative birth certificate is exhibited at fol. 9;  
2 The relative birth certificate is exhibited at fol. 10; 
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7. That the necessary mediation procedures between the plaintiff and 

the defendant (through which the defendant, by her submission to 

said procedures, recognized and acquiesced to the jurisdiction of the 

Maltese courts) took place and failed and therefore, by virtue of the 

decree of the Civil Court (Family Section) dated the 2nd of February, 

2009, the plaintiff is taking recourse to the present procedures 

before this court in order to be awarded the care and custody of the 

two minor children above mentioned; 

 

8. That, without prejudice to the above, although the plaintiff has the 

inherent right of access in respect of his minor children, this cannot 

take place if said children remain in Germany.  Thus, they should be 

returned to Malta in order for the plaintiff to exercise this specific 

right and all the others pertinent to him. 

 
CAUSE OF THE CLAIM 
 
1. That the plaintiff and the defendant, in past years – particularly in the 

period between summer 2004 to February, 2008 – shared a relationship 
with one another; 

 
2. That from said relationship – although said parties are not married to one 

another – there were born two children, namely the boy N L A D, born in 
Pietà (Malta) on the 13th of May, 2005 [see “Dok: X.1”] and the girl C A D, 
born in Pietà (Malta) on the 9th of November, 2007 [see “Dok: X.2”]; 

 
3. That the defendant, in the month of February 2008, left Malta and, without 

the knowledge of the plaintiff, defendant took the two mentioned minor 
children with her and she spent entire weeks not communicating with the 
plaintiff, until eventually it surfaced that she was staying in Germany.  The 
defendant was repeatedly asked to return the children back to Malta, the 
place of their habitual residence, but defendant ignored said plea; 

 
4. That the plaintiff, as the natural and biological father of said minor 

children, has the right to exercise his paternal rights in their respect, 
among which, the right of care and custody, to participate in those 
decisions affecting their health, education, etc., and also the intrinsic right 
to be in contact with them and to exercise his right of access; 

 
5. That, because of this state of affairs, namely that the said minor children 

were abducted and taken to Germany, the plaintiff cannot exercise any 
such right, namely the concrete and material exercise of his right of free 
access in respect to his own children given that the defendant arbitrarily – 
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without any prior authorization whatsoever and without any order 
emanating from a Court or other competent authority in Malta – removed 
the children and took them to Germany; 

 
6. That, in addition to the foregoing paragraph, the abduction of said minor 

children by the defendant is hindering the plaintiff from establishing a 
good, firm and healthy relationship with his own children and thus, this is 
causing damages to said same minor children that were abducted and 
removed from their habitual residence, with the corollary that their 
opportunity to create a relationship with plaintiff is being prejudiced; 

 
7. That the necessary mediation procedures between the plaintiff and the 

defendant (through which the defendant, by her submission to said 
procedures, recognized and acquiesced to the jurisdiction of the Maltese 
courts) took place and failed and therefore, by virtue of the decree of the 
Civil Court (Family Section) dated the 2nd of February, 2009 [see “Dok: 
X.3”], the plaintiff is taking recourse to the present procedures before this 
court in order to be awarded the care and custody of the two minor 
children above mentioned; 

 
8. That, without prejudice to the above, although the plaintiff has the inherent 

right of access in respect of his minor children, this cannot take place if 
said children remain in Germany.  Thus, they should be returned to Malta 
in order for the plaintiff to exercise this specific right and all the others 
pertinent to him. 

 
 

The plaintiff therefore humbly asks this Honourable Court: 

 

1. In the first place, to declare the right vested in the plaintiff that he, as 

the natural and biological father, possesses the right of parental 

authority over his two minor children, namely over N L A D, born in 

Pietà (Malta) on the 13th of May, 2005 and C A D, born in Pietà 

(Malta) on the 9th of November, 2007; 

 

2. In the second place, for the best interest of the two minor children, to 

award their care and custody to the plaintiff and consequently to 

grant to the defendant the right of access over same, the modality of 

which shall be ordered and established by the Court; 

 

3. In the third place, but subordinate and in an alternative manner to 

the previous claim in case same claim is not awarded, to award the 
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joint care and custody of the two minor children to both the plaintiff 

and the defendant, provided said children reside in Malta, under 

those modalities that shall be ordered and established by the Court; 

 

4. In the fourth place – but always subordinate and in an alternative 

manner to the second and third claim here-above in case both 

claims or one of them is not granted, to award the plaintiff the right of 

exercising his right of access over the two minor children, by him to 

be exercised in Malta and provided same children to reside in Malta, 

under those modalities that shall be ordered and established by the 

Court; 

 

5. In the fifth place, to order the defendant to pay maintenance for the 

said two minor children. 

 

With costs of the present proceedings against the defendant who is 

hereby called to answer for these claims on oath. 

 

Having seen the plaintiff’s list of witnesses;  

 

 

Having seen the sworn reply of the defendant, whereby she submitted 

under oath: 

 

1. That in the first instance she pleads that this Court has no 

jurisdiction to hear and decide the matters in issue, for she has the 

right to be sued in her own and the children’s country of habitual 

residence, Germany, this being an ordinary civil, care and custody 

case and not otherwise.  Consequently the Court is respectfully 

asked to declare it has no jurisdiction and to abstain from taking 

cognizance of the cause, after establishing the relevant facts in the 

evidence according to law; 

 

2. That secondarily and without prejudice to the above jurisdictional 

plea, it is pleaded also in preliminary instance, that the Applicant 

cannot appear – as he did – ‘on behalf of the minor children’ 

(nomine) making them co-applicants against their own mother, 
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without first obtaining the Court sanction to act as ‘curator ad litem’; 

something that is not possible as will be explained.  Further, the 

minors have no ‘locus standi’ – as such – in the cause whether as 

Applicants or Respondents being themselves the very ‘object’ of the 

Demands presented;  Further, T’s surname should in any case read: 

‘D-A’, by consensus and German registration.   For these reasons 

the children’s names should be deleted from the title of the record; 

 

 

3. That thirdly she pleads that the Affidavit presented by Applicant, as 

also the affidavits of her witnesses and the documents she is filing, 

be not deemed filed in ‘submission’ to the local jurisdiction, but be 

accepted as filed primarily to assist the Court to consider in first 

instance the present procedural pleas; saving however that in the 

event that this Court decides to claim jurisdiction and proceed with 

the merits, the mentioned evidence should be respectfully be 

deemed to form part of and be considered also filed in support of 

any new pleas she may, with the Court’s permission file in that 

context.  All documents and affidavits are being produced ‘animo 

ritirandi’, as they may be needed in other fora. 

 

4. That Respondent fourthly pleads the lack of legal basis of the 

Applicant’s statement, in paragraph 7 of his ‘dikjarazzjoni’ whereby 

he alleges that respondent had submitted to the Maltese jurisdiction 

merely when and because she attended a couple of exploratory 

mediation attempts on October 2008 held by Julian Sant Fournier, 

when she had merely agreed so as to give it a try to make use of lost 

time owing to her and the children being forced to stay here in Malta 

until the Court heard and decided upon Applicant A A’s unfair and 

illegal procedure in requesting a Warrant of Inhibition against her, - 

which was eventually denied as she was free to return to Germany 

with the children.  So she humbly requests that this allegation of 

applicant to be ignored or put aside, as being unfounded in fact and 

law. 

 

5. Without prejudice to all the above requests, and in the event that this 

Court rejects the procedural pleas and determines to proceed to 
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hear the merits of this case, Respondent reserves the right to 

contest the action on procedure and merits of the case. 

 

6. Respondent respectfully asks that the present pleas be granted, and 

Applicant be non-suited with costs, whilst requesting his presence 

before the Court for submission to the relative oath, examination and 

cross-examination. 

 

Saving further Pleas, with costs; 

 

Having seen defendant’s list of witnesses; 

 

 

Having seen the ulterior pleas of the defendant3 whereby she further 

submitted: 

  

1. That these defence pleas are presented in accordance with the 

defendant’s reservation of additional pleas made without prejudice in 

para. 5 of her “Preliminary and Reserved Pleas”; and also in view of 

the fact that although this Honourable Court gave a time limit to 

plaintiff A to reply to her application for permission to file said 

additional pleas, the said plaintiff has remained silent and his time 

expired. Thus the Court is respectfully asked to grant the entry of 

these pleas in the records of the case.  

 

2. That respondent, with respect, reserves the right to appeal after Fl 

judgement from the decision of this Court whereby it deemed that it 

has jurisdiction to hear this case thus rejecting her first preliminary 

plea.  

 

3. That respondent presents these submissions without prejudice to 

her second preliminary plea requesting non-suiting of applicant A 

with costs – for the reasons therein stated, namely the arrogation to 

himself of the “pretended right” to represent the common minor 

children of the parties as co-plaintiffs, - whereas these cannot stand 

in judgement with the father against the mother, as represented, 

                                                 
3 Fol. 688 filed on 11th December 2009 
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without due and prior authorisation of this Honourable Court which 

would appoint him as curator ad litem for the minors. A decision on 

that procedural plea is therefore respectfully requested.  

 

4. On the merits of the present case, the respondent submits as 

follows:  

 

a. Regarding the applicant’s claim for a declaration that he has 

the right to exercise parental authority over the two minor 

children N L and C, both born out of wedlock to the parties, 

respondent pleads that such parental authority is not 

applicant’s special prerogative, and the request be only 

granted in a “shared sense” and not otherwise; and further the 

defendant pleads that she should be granted the right of major 

parental authority regarding the minor children on day to day 

matters both due to their small age and other reasons to be 

adduced in evidence. 

 

b. i) Regarding the applicant’s second demand, that he be 

allotted the care and custody of the two minor children, 

respondent asks the Court to reject that demand and instead, 

to grant care and custody to the mother, on grounds of their 

very young age, the full-time availability of respondent to raise 

them with balance attention and dedication, and among other 

reasons, the following: Namely: 

 

Applicant A’s real psychological unsuitability to raise these 

small children by himself on a daily basis and long-term, 

including – among other things his impatience, irascibility, lack 

of self-control and certain personal habits; he is likely to cry 

and lament in front of the children, shout and insult the mother 

in their presence, even using uncivil language, manipulating 

the children by telling them their mother is keeping them away 

from him;  

--instability of character, demonstrated by his erratic behaviour 

with frequent job-hopping, getting into arguments with 

employers and colleagues, such as when abandoning a three 
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year job after 1 year in Australia, or wanting to go back to 

Australia when the parties had not been long in Malta where 

he’d been applying for jobs, from there and he had just got a 

job at University … and other instances which can be proved, 

since these were not “one-off” things;  

--inconsistency with decision making, such as boarding a 

plane only to get off before take-off, filing court cases and 

withdrawing them, and so on; changing countries when he 

should stay put, etc. 

--unreliability with keeping promises, honouring even signed 

contracts and upholding values, also, and particularly, when 

related to his children; and 

--sudden flights of temper and sudden depressive mood-

swings that are not, and cannot be, in the children’s best 

interest.  

 

ii) Further, his request should be rejected also because 

(a) he has many times demonstrated a tendency to try and 

alienate the children from their mother by word and by 

deed – being prone to the classical ‘parental alienation 

syndrome’, and because 

(b) his full-time work as a university lecturer precludes him 

from giving the children all the attention and guidance they 

deserve and need; plus he often relies a lot on the help of 

his elderly mother, who lives mainly in Australia and came 

purposely to help him with the minor T…and for other 

reasons to be proven by her own evidence, that of 

witnesses and circumstantial cogent facts. 

 

iii) Conversely, in spite of having had to run away from 

plaintiff’s ugly mood-swings, anger, drinking, aggressive and 

stubborn attitude and often strange behaviour leading her to 

an indescribable fear for the children and her person – and his 

unacceptable insistence – September 2007 – that they return 

to Australia only a month or so after having come to Malta with 

a container load of their effects plus he had just been 

confirmed in a job at Malta University! 
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It is pleaded that respondent as a mother has – on the 

contrary –  

(a) proven her constancy, her loyalty in following A to Australia 

and back,  

(b) shown her parenting skills by giving the children a stable , 

safe, peaceful, modern and comfortable home in Germany 

– on her own,  

(c) dutifully provided for T’s schooling and social contacts for 

both children with children of their same age, as well as 

regular contact with the parents of respondent, who live in 

proximity to Taunusstein, and healthy outing and visits;  

(d) dedicated her FULL time to their needs – as witnessed by 

several affidavits already filed; ALSO 

(e) she has also proven her consistency and loyalty to the 

children’s need to be in touch with their father by having 

come here to Malta at least three or four times since she 

left Malta in March 2008 (only to be stopped here by him, 

quite treacherously, twice, by breach of arrangements on 

applicant’s part); and she never objected to, or obstructed, 

the Father from visiting the children in Taunusstein several 

times in perfect liberty…proving that even if the children 

stay in Germany as habitual residence under HER care 

and custody, this need not be an obstacle to parental visits 

in Germany or Malta and frequent even daily, contact.  

 

iv) Not so if things were the other way round, for even whilst 

both parents are in Malta, Applicant has created several 

difficulties in the sharing of the children, here in Malta, keeping 

hold of T as his residential base in Gharghur after October 7th, 

2009, although he had undertaken in a written Court 

compromise to let him and his sister go back to Germany with 

the mother on 7th October…an agreement he again broke. 

Thus if a role model is needed for the children then surely the 

father cannot be trusted to fit the bill, -- whereas the mother 

has produced sworn evidence not only of her character and 

motherly care, but of the father’s unreliability as a father. Flly, 
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the comfortable and safe home respondent can offer to the 

children and the well-organized, disciplined, and 

environmentally friendly way of life in Taunusstein are second 

to none, and it is submitted, offers better environment than the 

old two-storey house at Gharghur.  

 

c. The third request of the applicant, that subordinated to his first 

two requests, namely that in case of joint custody the children 

should live in Malta, is also opposed unless it is a clear 

understanding that the children be allowed live habitually in 

Germany and respondent D remains the main carer with major 

parental authority. This Honourable Court is asked to reject 

the ‘Malta’ request on grounds that the children – even under 

joint custody – would thus be constrained to live ‘habitually’ 

with the applicant in Malta and say goodbye to their 

established life in Germany for almost two years, and to the 

fact that neither parent wants to live in the other’s country. A 

decision as requested would definitely alienate the children 

from their mother (knowing the father’s character) and will be 

contrary to the nest interests of the children, plus would uproot 

them permanently yet again, and – particularly T, who in 

Taunusstein has plenty of friends his age. Alternatively it 

would constrain the respondent to uproot, disturbing the 

children’s better educational prospects and also the 

completion of her PhD studies in Germany, and including the 

learning of English, over there. It is important that respondent 

completes the studies of her PHD for this gives her greater 

and better paid job prospects in a suitable part-time 

occupation say in a couple of year when F grows older. T is 

showing signs of being confused in the present Maltese 

habitat, even if he is constantly and most unfairly bribed with 

expensive gifts like a real boat and a Labrador dog and some 

expensive toys … by a father who knows no better but to try to 

alienate the child from his mother and his many German 

friends and the maternal grandparents.  
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d. The fourth request of applicant is similar to the third one, and 

keeps on harping on Malta as the children’s base even if any 

or all of his former requests are declined. Thus the same 

reasoning applies and the Court is respectfully asked to reject 

it.  

 

e. The fifth request namely that respondent be condemned to 

provide maintenance, it is submitted that even this request 

should be refused on grounds that, out of the two, the plaintiff 

is the one able to supply maintenance and is obliged to do so 

as the bread winner of the two parents. The mother provides 

full-time care, upbringing, value driven discipline, a sense of 

balance in life, a careful and consistent education and daily 

help with understanding and appreciating the need to play, to 

rest, to stay healthy, to learn things and to study. She provides 

a nice home and all the essentials of daily living, even of 

provided by the social service, and the company of friends, 

family and contact with the father by telephone Skype and 

visits. Maintenance is due by law whosoever is able and 

affords to pay it; here the Court is respectfully asked to reject 

this demand, and condemn the applicant to pay a regular fixed 

sum to the mother for the two children proportionate to his 

means, of which he had been so boastful ever since the case 

started.  

 

f. Consequent to these points, and any further evidence 

adduced and to be presented, this Honourable Court is 

respectfully asked to deny all of the applicant A’s request and 

to grant care, custody and main parental authority to the 

defendant, in GERMANY. Saving directives to ensure fair 

access arrangements. With costs against applicant A, who is 

hereby summoned for the testimonial oath and cross 

examination.  

 

Having seen the voluminous records of the proceedings;  
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Having seen that by virtue of a decree dated the 3rd of August 20094, the 

Court ordered that the proceeding be held in the English language;  

 

Having seen that by virtue of a preliminary judgement dated the 17th 

November 20095, this Court rejected the first preliminary plea raised by the 

defendant regarding the lack of jurisdiction of the Maltese Courts to hear 

this case.  

 

Having seen that by another preliminary judgement dated the 22nd June 

20106, this Court upheld the defendant’s second preliminary plea and 

ordered that the minors Nicola A D and SeraF A D be ousted from the 

case.  

 

Having seen that therefore by means of the present judgement the Court is 

to decide on the merits of the case since the preliminary pleas have been 

previously decided as stated;  

 

Having seen various notes of submissions filed by both parties throughout 

the case referring to the preliminary pleas and also to various applications 

filed by the parties; having seen also the notes of Fl submission presented 

by both parties dated 10th March 2017 and 12th June 2017 respectively;  

 

For ease of reference, the Court hereinafter will refer to the minor son of 

the parties N L D-A as “T” and to the minor daughter of the parties C A D 

as “F”, these being the names which the parties regularly call their children. 

Together, T and F will be referred to as “the minors” and/or “the children”. 

In addition, the Court will also refer to the plaintiff as “the father” and the 

defendant as “the mother”; The word “defendant” shall mean C D and not 

her mandatory Doctor Joseph R. Pace.  

 

 

EVIDENCE 

 

The Court: 

                                                 
4 Fol. 133 
5 Fol. 547 
6 Fol. 853 
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Having seen the numerous affidavits presented by the plaintiff himself 

amongst them the initial affidavit dated 10th July 20097, four affidavits dated 

18th March 20108, that dated 16th April 20109, three affidavits dated 8th 

June 201010, that dated 6th August 201011, three affidavits dated 14th 

September 201012, that dated 23rd September 201013, that dated 11th 

October 201014, that dated 13th October 201015, that dated 2nd December 

201016, that dated 18th February 201117, that dated 29th September 201118 

with its 16 annexures including e-mail communications and photos, that 

dated 26th January 201219 and that dated 8th March 201620;  

 

Having seen the numerous affidavits presented by the defendant herself 

amongst them the initial affidavit dated 16th September 200921 with emails 

and photos attached thereto, that dated 1st October 200922, that dated 20th 

October 200923, that dated 9th December 200924, that dated 14th January 

201025, two affidavits dated 15th February 201026, that dated 15th March 

201027, that dated 18th July 201028, that dated 19th July 201029, two 

                                                 
7 Fol. 42 
8 Fol. 760, 762, 764 and 766 
9 Fol. 776 
10 Fol. 803,  825 and 1105 
11 Fol. 886 
12 Fol. 897,  903 and  913 
13 Fol. 922 
14 Fol. 1161 
15 Fol. 1053 
16 Fol. 961 
17 Fol. 1034 
18 Fol. 1399 
19 Fol. 1553 
20 Fol. 1783 
21 Fol. 186 
22 Fol. 343 
23 Fol. 528 
24 Fol. 644 
25 Fol. 701 
26 Fol. 709 and 715 
27 Fol. 784 
28 Fol. 868 
29 Fol. 873 
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affidavits dated 17th September 201030, that dated 6th June 201131, and 

that dated 5th March 201232;  

 

Having seen the numerous affidavits and documents including various e-

mails exhibited by both parties: 

 

 

Having seen the judgement given by this Court presided by Hon. Judge 

Noel Cuschieri in the General Application numbered 29/09 in the names 

Direttur tad-Dipartiment għal Standards fil-Ħarsien Soċjali vs. L-Avukat Dr. 

Joseph R. Pace noe33;  

 

Having seen the report drawn by Brian Bonnici from “It-Tajra” Childcare 

Facility34, Dr. Nadia Theuma from the Faculty of Economics, Management 

and Accountancy within the University of Malta35, the public deed in the 

records of Notary Dr. Rosella Sciberras dated 6th March 2006 whereby the 

plaintiff’s parents donated to the plaintiff and his siblings WilL A and Mary 

A in equal shares between them the house with its own airspace in 

Gharghur numbered 4, Alley 3, Monsinjur Luigi Catania Street36, the 

documents relative to the plaintiff’s recruitment as a Full-Time Lecturer in 

Tourism Studies within the University of Malta37, the ‘Conception’ of the 

Hirschgraben Municipal Day Care Centre38, the photos of the plaintiff 

together with the minor children in Malta39, all exhibited by the plaintiff;  

 

Having seen the acts of the several applications filed throughout the case, 

including the various notes and documents filed within such records. 

 

                                                 
30 Fol. 933 and fol. 1200 
31 Fol. 1288 
32 Fol. 1627 
33 Fol. 330 
34 Fol. 301 
35 Fol. 302 
36 Fol. 387 
37 Fol. 467 et seq.  
38 Fol. 1056 (with translation from the German Language) 
39 Fol. 1554 
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Having seen the explanation of the defendant Financial situation in June 

201040; 

 

Having heard several witnesses also through the sittings held by the 

Judicial Assistants Dr. Fransina Abela and Dr. Anna Mallia:  

 A Mangion heard in the sittings of 28th September 2010 and 9th 

December 2010 held by Judicial Assistant Dr. Fransina Abela41;   

 Dr. Odette Pace and Mr. David Pace heard in the sitting of 21st 

February 2011 held by Judicial Assistant Dr. Fransina Abela42;   

 Christopher Hayes and Yasmeen Ariff heard in the sitting of 6th April 

2011 held by Judicial Assistant Dr. Fransina Abela43; Yasmeen Ariff 

was also heard in the sitting of 18th May 2011 held by Judicial 

Assistant Dr. Fransina Abela44 and in the sitting of the 10th 

December 2013 held by Judicial Assistant Dr. Anna Mallia45; 

Christopher Hayes was also heard in the sitting of the 10th 

December 2013 held by Judicial Assistant Dr. Anna Mallia46 

 Dr. Reuben Grima heard in the sitting of 23rd June 2011 held by 

Judicial Assistant Dr. Fransina Abela47 where he also exhibited his 

affidavit; 

 Maria Bartolo heard in the sitting of 5th July 2011 held by Judicial 

Assistant Dr. Fransina Abela48;   

 Juniper Francalanza heard in the sitting of 22nd November 2011 held 

by Judicial Assistant Dr. Fransina Abela49;   

 Dr. Adrian Francalanza heard in the sitting of 17th January 2012 held 

by Judicial Assistant Dr. Fransina Abela50 and heard again in the 

sitting of the 30th November 2012 held by Judicial Assistant Dr. Anna 

Mallia51;  

                                                 
40 Fol. 862 
41 Fol. 928 
42 Fol. 1026 
43 Fol. 1143 
44 Fol. 1150 
45 Fol. 1699 
46 Fol. 1700 
47 Fol. 1251 
48 Fol. 1264 
49 Fol. 1345 
50 Fol. 1545 
51 Fol. 1678 
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Having seen the decree given by the Frankfurt am Main District Court 

dated the 17th March 200952 whereby the Court rejected the plaintiff’s plea 

for the surrender of the children to Malta according to the Hague 

Convention of 25 October 1980.  

 

Having seen the list of all the visits undertaken by the children to Malta and 

by the plaintiff to Germany, exhibited several times by the defendant, the 

most updated being that dated 27th January 201653;  

 

 

CONSIDERATIONS 

 

The pendente lite situation is regulated primarily by means of a decree of 

this Court dated the 1st December 200954 whereby the Court revoked its 

decision that the minors were not to be removed from Malta pendente lite. 

Therefore the Court allowed that the minors be returned to Germany on the 

following conditions:  

1. The address of residence of the minors is to be formally registered 

by means of a note to the presented in the acts of the case and any 

subsequent change thereto is to be similarly registered.  

2. No other passport is to be obtained for both minors other than the 

ones already issued to them.  

3. The minors are not to be removed to any other country besides 

Germany and Malta without the consent of their father or this Court.  

4. C D is to accompany both minors to Malta for two weeks during 

summer holidays and one week at another occasion during school 

holidays at Christmas or Easter. During these periods, A A, the 

father, is to have unlimited access during the daytime.  

5. A A is to be allowed unlimited access to both minor children during 

the daytime at any other time he visits Germany, on condition that 

                                                 
52 Fol 141 (with translation from the German Language) 
53 Fol. 1797 
54 Fol. 638 
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these visits do not disrupt school attendance and that C D is given 

three weeks’ notice when such visits are to take place.55  

6. A A is to be allowed daily communication with both minors via 

telephone, internet and Skype and C D is to provide from her end all 

the necessary technological equipment to make this communication 

possible.  

7. As regards contact rights during the current stay in Malta, the father 

is to have free access to N L during the day and access to SeraF for 

three hours daily in the presence of the mother. Both minors are to 

spend all nights with the mother until such time as the said decides 

to leave Malta, if she so decides.  

8. A decision regarding costs will be included in the Fl judgement.  

 

On 9th November 201056 a decree was given by this Court whereby C D 

was ordered to permit the minors to communicate with the father everyday 

by means of Skype or telephone for a minimum of 20 minutes per day, at 

least three times a week such communications be be means of Skype.  

 

This decision was revised by virtue of a decree dated 16th August 201157, 

whereby this Court ordered that the Skype contact be for 30 minutes and 

contact by telephone be for forty minutes.  

 

 

Furthermore, the decree relative to the father’s access was amended by 

virtue of a subsequent decree dated the 11th May 201258, whereby this 

Court ordered that commencing with the summer holidays of 2012, the 

minors spend half of all holidays exceeding 10 days with their father. The 

Court also gave directives to the defendant to make available one of the   

computers that the plaintiff bought for the children, on a daily basis, for 

their contact with the plaintiff; It also ordered special one-to-one sessions 

for F to establish and consolidate her relationship with her father.  

                                                 
55 Visits exceeding one week are regulated by a decree dated the18th December 2009 (fol. 687), 
whereby from the second week onwards, the plaintiff is to have access to both minors on 
Wednesday from 3.00pm till 6.00pm, on Saturdays from 11.00am until 4.00pm and also on 
alternate Sundays from 10.00am until 4.00pm.  
56 Fol. 945 
57 Fol. 1338 
58 Fol. 1623 



19 

 

 

By virtue of a decree dated 27th June 201259, the Court gave directives 

relative to the costs of the air fares for the children’s travel to and fro Malta 

thus ordering the Mother to accompany the children on one flight of each of 

their four visits to Malta, however paying only for two flights out of four, the 

other two flights being paid by the father who also accompanies his 

children on the other flight for each visit. 

 

By virtue of a decree dated 25th April 201560, the Court authorised the 

minors to sleepover with their father on two occasions when he visits them 

in Germany;  

 

 

CARE AND CUSTODY 

 

This Court is at this stage to decide on the merits of the case, having 

previously already decided on the preliminary pleas. It is important to point 

out that this case regards the care and custody of the minors T and F, and 

not about their removal from Malta. As stated by the defendant’s 

mandatory in her notes of Fl submissions, according to the Convention on 

the Civil Aspects of International Child Abduction which was signed at The 

Hague on the 25th October, 198061, notably Article 19 of the same 

Convention, “A decision under this Convention concerning the return of the 

child shall not be taken to be a determination on the merits of any custody 

issue.”  

 

However, the Court cannot ignore that the children were removed from 

Malta on 27th February 2008 without the father’s consent. It was without a 

shadow of a doubt the defendant’s sole decision to take their children, at 

such a tender age, away from Malta and from their father, to give them a 

new start in Germany. The fact that the attempts to have the children 

return to Malta under the Hague Convention (1980) either failed or 

procedures were withdrawn, does not change the fact that the mother 

                                                 
59 Fol. 1651 
60 Fol. 1810 
61 Hereinafter referred to as  “The Hague Convention” or “the Convention”,  which is ratified by 
Malta and forms an integral part of Maltese Law in Chapter 410 of the Laws of Malta. 
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removed the children from their father and from Malta unilaterally, without 

the father’s consent and thus illegally.  

 

Whilst the plaintiff rants about this in every note and application presented 

to this court since the initiation of the case, the defendant brushes off these 

accusations of abduction lightly with the excuse that she felt cornered and 

feared for her safety and that of her children. The latter has been found as 

a lame excuse by the Court who was entrusted with the decision relative to 

the abduction, and that Court declared the defendant’s actions to be illegal. 

“il-Qorti tħoss li din l-allegazzjoni da parti ta’ l-Omm dwar biża u li sabet 

darha mal-ħajt mingħajr għajnuna f’Malta, u li għalhekk kellha taħrab lejn 

pajjiżha, hija biss skuża sabiex tnaqqas mill-illegalita ta’ l-azzjoni tagħħa.”62 

This Court fully agrees with this conclusion and this will consequently affect 

the Court’s decision relative to costs63.  

 

However, with regards the subject of the care and custody of the children, 

the Court will refuse to take cognisance of any issue other than the best 

interest of the minors who are now 12 years and almost 10 years old 

respectively.  

 

It has been upheld in our Case-law, that in cases such as this, the Court 

should consider the best interest of the minors. In this respect, the Court 

refers to the judgement, quoted in the plaintiff’s Fl note of submissions, 

given by the Court of Appeal, in the names Mario Darmanin vs. Annalise 

Cassar64: “Madankollu meta tiġi biex tiddeċiedi dwar kura u kustodja ta’ 

minuri, il-Qorti ma għandhiex tkun iddettata u kondizzjonata mill-merti u 

demeriti tal-partijiet ‘ut sic’ iżda biss dwar x’inhu l-ahjar interess tal-

minuri.”65 

 

                                                 
62 General Application numbered 29/09 in the names Direttur tad-Dipartiment għal Standards 
fil-Ħarsien Soċjali vs. L-Avukat Dr. Joseph R. Pace noe, fol. 338 
63 But not to the merits of the case 
64 Judgement given on 31st October 2014, Reference 117/2009; 
65 A translation of this quote from Maltese into the English language would read: 
“However when the Court is to decide about the care and custody of minors, it should not be 
affected and conditioned by the merits and demerits of the parties ‘ut sic’ but only by what is in 
the best interest of the minors.” 
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,In the case Jennifer Portelli pro.et noe. vs. A Portelli66 it was said: 

“Jingħad illi l-kura tat-tfal komuni tal-miżżewġin, sew fil-liġi antika u sew fil-

liġi viġenti, kif ukoll fil-ġurisprudenza estera u f’dik lokali hija regolata mill-

prinċipju tal-aqwa utilita’ u l-akbar vantaġġ għall-interess tal-istess tfal li ċ-

ċirkustanzi tal-każ u l-koeffiċjenti tal-fatti partikulari tal-mument ikunu 

jissuġġerixxu. Illi in konsegwenza, ir-regola sovrana fuq enunċjata 

għandha tipprevali dwar il-kustodja u l-edukazzjoni tat-tfal komuni tal-

miżżewġin, sew meta l-konjuġi jisseparaw ruħhom ġudizzjarjament, sew 

meta jiġu biex jisseparaw konsenswalment;”67 

 

That in the case in the names Susan Ellen Lawless vs. Il Reverendo 

George Lawless68, the Court had said that “la cura ed educazione dei figli, 

nel caso che la moglie non continua ad abitare col marito, deve essere 

commessa ed affidata a colui, fra i conjugi, che si riconoscera’ piu atto ed 

idoneo a curarli ed educarli, avuto riguardo alla loro eta’, ed a tutte le 

circostanze del caso – sotto quei provvedimenti, che si reputino spedienti 

pel vantaggio di tali figli”.69  

 

That it was also said in the cases in the names A Cutajar vs. Amelia 

Cutajar et 70 and Maria Dolores sive Doris Scicluna vs. Anthony Scicluna71 

that “apparti l-ħsieb ta’ ordni morali u dak ta’ ordni legali, li għandhom 

                                                 
66 Decided by the First Hall of the Civil Court  on the 25th of June  2003, Writ of Summons 
numbered: 2668/1996/2RCP; 
67 A translation of this quote from Maltese into the English language would read:  
“It is said that the care of the children common to the spouses, both in the old law and in the law 
in force, as well as in foreign case-law and in the local case-law, is regulated by the principle of 
the most useful and beneficial to the interest of the same children that the circumstances of the 
case and the particular facts of the moment would suggest. That as a consequence, the 
sovereign rule above enunciated is to prevail regarding the custody and the education of the 
children common to the spouses, both when the spouses separate by virtue of a Court judgement 
and also when the spouses separate consensually.” 
68 Decided by the First Hall of the Civil Court  on the 8th of December 1858;  
69 A translation of this quote from Italian into the English language would read:  
“The care and the education of the children, in the case when the wife no longer lives with the 
husband, needs to be given and entrusted to whom, amongst the spouses, is recognised as being 
more able and ideal to take care of them and to educate them, having regards to their age, and 
all the circumstances of the case – under those provisions that are deemed beneficial for the 
children’s advantage.” 
70 Decided by the First Hall of the Civil Court on the 28th of January 1956;  
71 Decided by the First Hall of the Civil Court on 27th November 2003 (Writ of Summons 
numbered  1715/2001/1RCP) 
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setgħa fil-materja ta’ kura u kustodja tat-tfal in ġenerali, il-prinċipju 

dominanti ‘in subjecta materia’, li jiddetermina normalment u ġeneralment 

il-kwistjonijiet bħal din insorta f’dina l-kawża, huwa dak tal-aktar utilita’ u 

dak tal-aqwa vantaġġ u nteress tal-istess minuri fl-isfond taċ-ċirkostanzi 

personali u ‘de facto’ li jkunu jirriżultaw mill-provi tal-każ li jrid jiġi riżolut...”72 

 

Throughout this eight-year battle for the custody of the children, the Court 

has never doubted the suitability of either party in their role as parents, 

notwithstanding that the parties have done their utmost to devalue the 

other party as an unfit parent in an urge to “win” the sole care and custody 

of the children, to the extent of requesting the court to appoint psychiatrists 

to examine each other. However, sole care and custody to either party, is 

not a “win” situation for the children, who need both parents equally. This 

Court is generally reluctant to entrust sole care and custody of any minor to 

any one parent, except in those truly exceptional cases where the 

involvement of the other parent in the children’s life, is detrimental to that 

child’s development and upbringing. This is not such a case, and the Court 

is happy to note that both parents are dedicated, loving and doting and 

give great priority to their children. Both parents have provided evidence to 

show their positive involvement in the children’s lives and there is no cause 

for the Court to disbelieve such evidence.  

 

The plaintiff has managed to maintain his interest in the lives of the 

children notwithstanding the obvious obstacles before him, such as the 

distance and the Financial cost to exercise his right of access. One cannot 

but admire his perseverance in having a good rapport with the children and 

trying to be there for them daily, not simply as a visitor once in a while.   

 

The defendant in a few months managed to provide a suitable and safe 

home for the children. She provides them with healthy food daily, a holistic 

education with various extra-curricular activities, maintains their social life 

                                                 
72 A translation of this quote from Maltese into the English language would read: 
“Apart from thoughts  about the moral order as well as the legal order, that are powerful in the 
matter of the care and custody of children in general, the dominant principle in the subject 
matter that normally and generally determines questions such as this being reviewed in this 
case,  is what is most useful and beneficial and in the interest of the minor child, considering the 
personal and factual circumstances that result from the evidence of the case to be resolved...” 
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with children of their age, as well as with their grandparents and was willing 

to put her studies on hold, in order to bring her children up herself.  

 

However, both parents, in their zeal to outdo the other, have committed 

mistakes which were undoubtedly detrimental to the children, and the 

Court will hereby list a few73 in the hope that these mistakes are not 

repeated, for the children’s sake.  

 

Undoubtedly the greatest fault with the defendant was her unilateral 

decision to take the children away from the home and the country where 

they were being brought up, as this reveals her innate disposition to 

believe that the father’s contribution to the children’s lives is unnecessary 

or superfluous when this is definitely not the case. Even if various children 

manage to thrive without a father, the “ideal” situation for children is to 

have the support and love of both parents. To add insult to injury, she 

accuses the plaintiff of wanting to alienate the children from her, when it 

was she who alienated them from him.  

 

Another unhappy situation is the rigidity adopted by the defendant when 

the plaintiff visits the children in Germany in that she’d rather entrust the 

children with a babysitter, rather than with their father, because it’s beyond 

his access time. Or that the children miss on time with their father in order 

not to miss playtime with friends.  

 

The defendant laments of the age gap between the plaintiff and the 

children since the plaintiff has turned 60 years old and tries to use her 

younger age to score points in being better suited to raise the children. The 

age gap was something that she was quite aware of when conceiving the 

children and did not seem to bother her at that stage, so the Court finds it 

rather unfair to use it against him now in order to prove his unworthiness. 

Notwithstanding the noticeable age gap, the plaintiff has well-adjusted to 

parenthood and to child-rearing and he never used this age gap to grant 

any advantage or to seek to minimise his responsibilities towards his 

offspring. On the contrary, he manages to find the enthusiasm to play with 

the children, take them out and engage them in interesting activities. 

 

                                                 
73

 This is by no means an exhaustive list.  
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On the other hand, there is concrete evidence to show that plaintiff tries to 

brainwash the children about the “evil mother” who took the children away 

from him. Even if he was and is still hurt by her action of tearing him apart 

from their beloved children, he is an adult and should control that these 

emotions and outbursts which darken the mother do not occur in the 

children’s presence. The mother is a pillar in the children’s life and it is not 

in the children’s best interest to portray her as bad or wicked as this will 

rock the core and foundation of the children’s feeling of security.  

 

Also his tendency to bribe the children with bigger toys, a pony, a dog, a 

boat, should they live in Malta is despicable, as the choice of country of 

residence is far from being the children’s decision. If the parents can’t 

decide such a major issue between themselves, each having their valid 

reasons, such decision is definitely not to lie with the children, especially 

when they were still so young. In the circumstances, the father would have 

played a much better role by showing the children that Germany is an 

equally good place to be as Malta. Some activities which they do in 

Germany, they can’t do in Malta and vice-versa. 

 

The ugly incident at the airport when the children were to leave  Malta in 

December 2009 should have been avoided by the plaintiff, if he acted more 

maturely and said his goodbyes without much fuss and drama. The Court 

sees no fault in the defendant’s decision to be accompanied by a friend at 

the airport, following the heated courtroom debate as to whether they 

should leave or not. To date, eight years later, he still is unable to say 

goodbye to his children on Skype, showing that he can’t overcome his hurt 

feelings in order to see what the children need such as their dinner, their 

bath and their sleep.  

 

Having said all this, notwithstanding having highlighted these negative 

aspects in both parties’ behaviour, the Court also points out that the parties 

in no way wished to maliciously harm their children, but behaved like this 

out of their own hurt and disillusion. The Court is pointing them out, from 

the point of view of an objective outsider and solely in the hope that such 

behaviour is not repeated, for the children’s sake.    
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Having said all this, there is no reason at law or in fact why any of the two 

parties should be deprived of their parental authority and care and custody 

of the children. Thus, it is the court’s decision that the care and custody 

of T and F remains joint between the parties.  

 

Regarding the minors’ place of residence, the Court deems it to be in the 

best interest of the children, not to uproot them from their stable lifestyle in 

Germany. To do so, would only serve to destabilise the minors and impair 

their development. The minors have established their lives and education 

in Taunusstein, they have their friends there and a good routine. Their 

house is suitable and there is no doubt that the children are happy. The 

Court clearly sees no benefit in removing the children from Germany, after 

nine years of living there, practically all of their lives, and considering that 

the father’s rights have been safeguarded throughout these years and will 

continue to be safeguarded. It is important however, for both children, 

since they are also Maltese nationals to keep visiting Malta, and to be 

adduced with the Maltese culture and Maltese way of life. There is equally 

no doubt that the children are happy when in Malta at their Gharghur 

residence and with their Maltese friends and acquaintances.  

 

The Court will therefore set a number of orders with the aim of striking a 

balance between these various interests and also to guide the parties on 

those matters which proved to be issues between them throughout the 

case.  

 

a. The minors’ habitual residence will be in Germany with the 

mother. The mother is ordered not to change the children’s 

residence from the town of Taunusstein, except in grave 

circumstances and with the father’s consent or the approval of 

this Court.  

b. The minors will continue to attend their current schools. All 

extraordinary decisions relative to the children’s education will 

be taken by both parents jointly.  

c. All extraordinary decisions relative to the children’s religion 

and health will be taken by both parents jointly.  

d. The children’s extra-curricular activities will be limited to three 

activities for each child. Any extra lessons or therapy required 



26 

 

by the children are not to be considered as extra-curricular 

activities.  

e. The children will continue visiting their father in Malta for half 

of their school holidays. The children may at this stage travel 

as unaccompanied minors and be assisted by the airline staff. 

Should any parent not agree to this arrangement, he/she is 

free to accompany the children at his/her own cost.  

f. The mother will be responsible to purchase the flight tickets for 

the children’s visit to Malta, after the two parties together 

agree on the exact date of the visit and this at her own 

expense.  

g. When in Malta, the children will spend all the time with the 

father.  

h. The mother is not allowed to take the children out of Germany 

without the father’s specific consent and likewise the father is 

not allowed to take the children out of Malta without the 

mother’s specific consent.  

i. The father is free to visit his children in Germany whenever he 

wants and as frequent as he likes. However, he is to give at 

least 21 days’ notice to the mother of his exact date of arrival.  

i) When visiting his children in Germany, for the first 

seven days, the father is to have access to them from 

the time they leave the school premises till 7.00pm 

when he will punctually return them to their residence. 

During this access time, the father will ensure that the 

children do their homework and attend all extra-

curricular activities to which he will accompany them 

himself. On Friday and Saturday, the father will not 

return the children to the mother’s residence but they 

will sleep at his lodging.  

ii) From the eighth day onwards, the father will have 

access to the children on Wednesday from 4.00pm till 

7.00pm, on Saturdays from 11.00am until Sunday at 

10.00am (sleepover), and also on alternate Sundays 

from 10.00am until 4.00pm. The children are not to miss 

any of their extra-curricular activities as these are to be 

kept regular in order for the children to learn the value of 
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commitment and consistency. Should any access time 

be lost to these extra-curricular activities, the parties will 

decide when best to replace that time.  

j. The father is to provide each of the children with a mobile 

phone (unless they already possess one) which is to be used 

for their day to day communication with him either by way of 

phone-calls or Skype. The father shall not communicate with 

each of the children more than two times every day and total 

communication with each child shall not exceed a thirty minute 

total. The father needs to understand that whilst keeping in 

touch with him is vital for the children, they too have their lives 

and their commitments and longer communication may disrupt 

the children. The mother is not to interfere in such 

communication and whenever possible, she should try to be in 

a different room/area to give the children and the father their 

space. The same devices will be used for mother-children 

communication, when the children are in Malta. The same 

conditions will apply to this communication. The paternal 

grandmother, Mrs. Florence A, may use the same devices in 

order to communicate with her grandchildren. Any other uses 

of these mobile phones will be at the mother’s discretion when 

the children are in Germany and at the father’s discretion 

when the children are in Malta.  

k. The defendant will take all the necessary measures to ensure 

that the plaintiff is recognised as being F’s father within the 

German legal system, should, to date, this not be the case. 

 

 

MAINTENANCE 

 

In his fifth claim, the plaintiff requests that the defendant pays maintenance 

for the minors. Little importance has been given to this issue by the parties 

and notwithstanding the voluminous records of the case, the evidence in 

this regard is scarce. The parties also decline to give the issue barely any 

mention in their note of final submissions.  
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The plaintiff currently pays the defendant an amount of maintenance that is 

established according to the German social service. In fact, it appears that 

the German authorities have ordered the plaintiff to pay such maintenance 

to the mother.  

 

The Court, in principle, agrees that the plaintiff pays maintenance for the 

children since it has been established by means of the present judgement 

that the minor’s habitual residence will continue to be in Germany. The 

Court does not have the power to review or amend such an order, since 

the order did not emanate from the Court but from an independent 

authority. Nor does it have the desire to amend the order, since the parties 

have no issues about it. The Court will however provide for those weeks 

that the minors visit the father.  

 

Under Maltese law, both parents are to contribute equally towards the 

maintenance of their children, regard being had to their respective means. 

Reference is made to the relevant sections of the law74:  

 

7. (1) Parents are bound to look after, maintain, instruct and educate their 

children in the manner laid down in article 3B of this Code. 

 

3B. (1) Marriage imposes on both spouses the obligation to look after, 

maintain, instruct and educate the children of the marriage taking into 

account the abilities, natural inclinations and aspirations of the children. 

 

20. (1) Maintenance shall be due in proportion to the want of the person 

claiming it and the means of the person liable thereto. 

(2) In examining whether the claimant can otherwise provide for his own 

maintenance, regard shall also be had to his ability to exercise some 

profession, art, or trade. 

 

The Court is aware that the plaintiff is a University lecturer. The defendant 

has however not revealed her income to this Court since she obtained her 

Ph.D. in April 201375 Whatever her current income is, there is no doubt that 

the defendant has the potential to generate a good income even if she 

                                                 
74 The Cvil Code – Chapter 16 of the Laws of Malta 
75 Fol. 1709 
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works for reduced hours due to her commitment in the children’s 

upbringing. Thus it is the opinion of the Court that at this stage, the 

defendant is in a position to pay maintenance for her children solely for 

those weeks when the children are in Malta.  

 

The Court is not aware if during these weeks, the father is exempted from 

paying maintenance to the mother. If he is exempted, than the defendant, 

for the time that the children spend in Malta, is to pay the plaintiff a sum 

equal to what she receives from him.  

 

If however he is not exempted from paying the maintenance to the 

defendant, and must still pay even if the children are with him, then he 

shall so continue to pay the maintenance as ordered (as already said the 

Court has no authority to review that order), however, in such an 

eventuality, the defendant is to pay the plaintiff double the amount of what 

she receives from the plaintiff.  

 

The reasoning relative to the mother’s potential to generate a good income 

motivates also the Court’s decision as aforesaid to order that from the 

present, the defendant is to pay the flights for the children to visit their 

father. Apart from this, the Court also keeps in mind the fact that these 

visits are a direct consequence of the defendant’s unilateral decision to 

take the children out of Malta and away from the father, therefore it is only 

fair that now that she has the she potential to earn a good income, she 

financed these access visits, after years of being financed in the greater 

part by the father.  

 

 

DECIDES 

 

For all the reasons aforementioned, the Court hereby decides this case as 

follows:  

 

1. Upholds the first claim and confirms that the plaintiff as the 

natural and biological father, possesses the right of parental 

authority over his two minor children, namely over N L D-A “T”, 

born in Pietà (Malta) on the 13th of May, 2005 and C A D “F”, born 
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in Pietà (Malta) on the 9th of November, 2007; which right of 

parental authority is shared with the defendant as the natural 

mother of the children;  

 

2. Rejects the second claim;  

 

3. Upholds the third claim limitedly and whereas the Court declares 

that the care and custody of the minors T and F remains joint 

between the parties, the Court refuses the claim for the minors to 

reside in Malta. Furthermore, the Court orders that:  

 

a. The minors’ habitual residence will be in Germany with the 

mother. The mother is ordered not to change the children’s 

residence from the town of Taunusstein, except in grave 

circumstances and with the father’s consent or the 

approval of this Court.  

b. The minors will continue to attend their current schools. All 

extraordinary decisions relative to the children’s education 

will be taken by both parents jointly.  

c. All extraordinary decisions relative to the children’s religion 

and health will be taken by both parents jointly.  

d. The children’s extra-curricular activities will be limited to 

three activities for each child. Any extra lessons or therapy 

required by the children are not to be considered as extra-

curricular activities.  

e. The children will continue visiting their father in Malta for 

half of their school holidays. The children may at this stage 

travel as unaccompanied minors and be assisted by the 

airline staff. Should any parent not agree to this 

arrangement, he/she is free to accompany the children at 

his/her own cost.  

f. The mother will be responsible to purchase the flight tickets 

for the children’s visit to Malta, after the two parties 

together agree on the exact date of the visit, and this at her 

own expense.  

g. When in Malta, the children will spend all the time with the 

father.  
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h. The mother is not allowed to take the children out of 

Germany without the father’s specific consent and likewise 

the father is not allowed to take the children out of Malta 

without the mother’s specific consent.  

i. The father is free to visit his children in Germany whenever 

he wants and as frequent as he likes. However, he is to 

give at least 21 days’ notice to the mother of his exact date 

of arrival.  

i)  When visiting his children in Germany, for the first 

seven days, the father is to have access to them from 

the time they leave the school premises till 7.00pm 

when he will punctually return them to their residence. 

During this access time, the father will ensure that the 

children do their homework and attend all extra-

curricular activities to which he will accompany them 

himself. On Friday and Saturday, the father will not 

return the children to the mother’s residence but they 

will sleep at his lodging.  

ii)  From the eighth day onwards, the father will have 

access to the children on Wednesday from 4.00pm till 

7.00pm, on Saturdays from 11.00am until Sunday at 

10.00am (sleepover), and also on alternate Sundays 

from 10.00am until 4.00pm. The children are not to 

miss any of their extra-curricular activities as these are 

to be kept regular in order for the children to learn the 

value of commitment and consistency. Should any 

access time be lost to these extra-curricular activities, 

the parties will decide when best to replace that time.  

j. The father is to provide each of the children with a mobile 

phone (unless they already possess one) which is to be 

used for their day to day communication with him either by 

way of phone-calls or Skype. The father shall not 

communicate with each of the children more than two times 

every day and total communication with each child shall not 

exceed a thirty minute total. The father needs to 

understand that whilst keeping in touch with him is vital for 

the children, they too have their lives and their 
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commitments and longer communication may disrupt the 

children. The mother is not to interfere in such 

communication and whenever possible, she should try to 

be to a different room/area, to give the children and the 

father their space. The same devices will be used for 

mother-children communication, when the children are in 

Malta. The same conditions will apply to this 

communication. The paternal grandmother, Mrs. Florence 

A, may use the same devices in order to communicate with 

her grandchildren. Any other uses of these mobile phones 

will be at the mother’s discretion when the children are in 

Germany and at the father’s discretion when the children 

are in Malta.  

k. The defendant will take all the necessary measures to 

ensure that the plaintiff is recognised as being F’s father 

within the German legal system, should, to date, this not be 

the case. 

 

4. Rejects the fourth claim;  

 

5. Upholds the fifth claim limitedly to the days that the children 

spend with the father and orders the defendant to pay the plaintiff 

that amount as established under the heading “Maintenance” of 

this judgement.  

 

The defendant is to pay the costs relative to these proceedings.  

 

 

 

Dr. Abigail Lofaro 

Judge 

 

 

Rita Vella Baldacchino 

Deputy Registrar 


