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QORTI CIVILI
PRIM’AWLA

ONOR. IMHALLEF
LAWRENCE MINTOFF

Seduta tas-27 ta’ Settembru, 2017

Rikors Mahluf Numru 345/15LM

Daniel Caruana Lupi (K.l. 89492M)

vs.

Francesca Tonna (K.l. 254792M)

lI-Qorti,

Rat ir-Rikors Mahluf ipprezentat fis-16 ta’ April, 2015 mill-attur Daniel

Caruana Lupi (minn issa’l quddiem “l-attur”), li jghid kif gej:

1. Illi, fis-27 ta’ Ottubru, 2012, wagqt li r-rikorrenti kien gieghed riekeb bhala
passiggier, fil-vettura li ggib in-numru SUE 555, li kienet misjuqa mill-intimata,
sofra dizabilita permanenti fuq persuntu, apparti danni materjali ohra, u dan
meta l-istess intimata tilfet il-kontroll tal-vettura taghha u baqghet diehla gol-
roundabout u bazi ta’ billboard tas-siment.
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2. i ir-rikorrenti gie ezaminat minn Mr Francis X. Darmanin u gie certifikat li ged
ibati minn dizabilita permanenti fil-grad ta’ sebgha fil-mija (7%) ta’ persuntu — u
dan skont ic-certifikat li kopja tieghu huwa hawn anness u markat Dokument
///4//.1

3. llli t-trattattivi ghal soluzzjoni bonarja tal-vertenza ma wasslet ghalxejn billi |-
ammont offrut bla pregudizzju mis-socjeta Citadel Insurance p.l.c. ma kienx
idoneu u allura inaccettabbli ghar-rikorrenti.

4. i dan I-incident gara minhabba traskuragni, imperizja, negligenza, non-kuranza,
nuqqas ta’ hila fis-sewqan ta’ vettura da parte tal-intimata billi din tilfet il-
kontroll taghha u baqghet diehla gor-roundabout u bazi ta’ billboard tas-siment,
minghajr ebda skuzanti.

5. Tghid ghalhekk I-intimata, prevja kull dikjarazzjoni mehtiega skond il-ligi, ghaliex
din il-Qorti ma ghandhiex [1] tiddikjaraha responsabbli ghall-incident mertu ta’
dawn il-proceduri minhabba |i gara b’rizultat ta’ traskuragni, imperizja,
negligenza, non-kuranza, nuqqas ta’ hila fis-sewqan taghha, [2] jigu likwidati id-
danni sofferti mir-rikorrenti u dan jekk hemm bzonn bl-opera ta’ periti
nominandi, [3] tikkundannaha thallas lir-rikorrenti dawk id-danni hekk likwidati
minn din il-Qorti — kollox skont kif intqal fug u ghar-ragunijiet fug premessi.

6. Bl-ispejjez komprizi dawk ta’ seba’ skambji mas-socjeta assiguratrici tal-intimata
kif ukoll tal-ittra ufficjali prezentata kontra s-socjeta assiguratrici Citadel

Insurance p.l.c. kontestwalment mal-prezenti.

7. L-intimata minn issa tibga’ ingunta ghas-subizzjoni taghha.

Rat ir-Risposta Mahlufa tal-konvenuta Francesca Tonna (minn issa ’l quddiem

“il-konvenuta”), li giet ipprezentata fl-1 ta’ Lulju, 2015, li biha ec¢cepiet:

1) llli l-eccipjenti mhix responsabbli ghal kwalunkwe danni allegati mill-attur, li del
resto ghandhom jigu ppruvati sal-grad rikjest mil-Ligi.

! A fol. 3 tal-process — “residual scarring on the left eyebrow (5%), right hand (2%) and right leg (0%): total 7%”.
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2) llli l-eccipjenti toggezzjona ghat-tielet premessa fejn jissemma trattattivi
minghajr pregudizzju, u mizmuma mill-attur ma’ terzi mhux parti mill-kawza, u
tirrizerva li titlob I-isfilz ta’ dik il-premessa;

3) Illi, minghajr prequdizzju ghall-premess, f’kaz biss illi dina I-Onorabbli Qorti kellha
tilga’ it-talbiet attrici, kwalunkwe imghax ghandu jibda jiddekorri mid-data tas-
Sentenza, I-eccipjenti m’ghandhiex thallas I-ispejjez ta’ ittra ufficjali mibghuta lil
terzi, u l-ispejjez ghandhom jigu limitati ghal dawk gudizzjarji u mhux dawk extra
gudizzjarji wkoll.

Salv eccezzjonijiet ulterjuri.

Rat I-atti kollha tal-kawza.

Rat id-dokumenti li gew esebiti in atti.

Semghet ix-xhieda prodotti mill-partijiet.

Rat il-verbal tal-udjenza tal-10 ta’ Mejju, 2017 fejn il-partijiet inghataw il-
fakulta li jipprezentaw noti ta’ sottomissjonijiet, u I-kawza thalliet ghal-lum

ghas-sentenza.

Rat in-noti ta’ sottomissjonijiet tal-partijiet.
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Il-kwistjonijiet bejn il-partijiet

ll-kwistjoni principali bejn il-partijiet hija dwar ir-responsabbilita ghad-danni
sofferti mill-attur meta fis-27 ta’ Ottubru, 2012 kien passiggier fil-vettura bir-
registrazzjoni SUE 555 misjugha mill-konvenuta li habtet ma’ roundabout u
bagghet diehla gol-bazi tal-konkrit ta’ billboard. L-attur isostni li dan |-incident
sehh minhabba traskuragni u nugqas ta’ hila fis-sewqan tal-konvenuta li tilfet
il-kontroll tal-vettura minhabba I-velocita |i biha kienet niezla t-Triq tas-
Saqqajja, ir-Rabat. Il-konvenuta min-naha taghha tikkontendi i hi
m’ghandhiex tinzamm responsabbli ghall-incident li sehh peress li fin-nizla ma
hadmux il-brakes tal-vettura taghha fil-mument |i kienet kwazi waslet mar-
roundabout u barra minn hekk tghid ukoll illi I-attur ikkontribwixxa ghad-danni

sofferti minnu peress li ma kienx liebes seatbelt.

Parti ohra minn din il-vertenza bejn il-partijiet tittratta |-quantum tad-danni
sofferti mill-attur b’konsegwenza tal-incident inkwistjoni u partikolarment |-
grad ta’ dizabbilita sofferta minnu peress li l-espert inkarigat mill-attur
iccertifika dizabbilita permanenti ta’ 7%, filwaqt li dak inkarigat mill-

assigurazzjoni tal-konvenuta ccertifika dizabbilita permanenti ta’ 5%.

Provi u rizultanzi dwar ir-responsabbilita ghall-incident

L-attur, Daniel Caruana Lupi® xehed li dakinhar tal-in¢ident kien riekeb bhala
passiggier fil-vettura tal-konvenuta bin-numru ta’ registrazzjoni SUE 555. Hu

kien bilgieghda fuq is-seat ta’ wara fuqg in-naha tax-xellug. Bhala passiggier fuq

2 Affidavit a fol. 23 u 24 u xhieda viva-voce a fol. 93 sa 97.
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in-naha ta’ quddiem kien hemm Jamie lan Genovese. Huma kienu gejjin min-
naha tas-Saqqgaja f'xis-siegha ta’ filghodu fejn marru jiddevertu. L-attur jghid li
[-attri¢i kienet xorbot bejn tazza inbid jew tnejn. L-attur jghid li hu ghandu
esperjenza ta’ sewqgan ghax qabel Il-inc¢ident kien ilu isuq tliet snin kuljum.
Daniel Caruna Lupi jghid li jiftakar li ezatt gabel I-inc¢ident hass li I-konvenuta
kienet ged issug ghan-nizla b’velocita mhux prudenti u galilha biex tnaqqas |-
ispeed. L-attur jghid li ma jafx kif il-konvenuta tilfet il-kontroll u bagghet diehla
f'roundabout u go bazi tal-konkos ta’ billboard. L-attur jghid li I-konvenuta
kienet f'sensiha meta sehh I-in¢ident u li hu ma kien jahti xejn tal-incident u

kien biss tort taghha.

In kontroezami l-attur jghid® li hu kien mar ir-Rabat mal-konvenuta bil-karozza
taghha. Fi trigithom lura ezatt gabel I-incident, Jamie Genovese kien fis-seat
ta’ quddiem, imgenneb ged ikellem lill-attur li kien warajh fug in-naha tax-
xellug, ftit il quddiem. L-attur ma kienx ged jaghti kaz is-sewqan tal-
konvenuta, hlief li qalilha biex tnaqqas l-ispeed. L-attur jammetti li ma kienx
jaf b’liema speed kienet niezla I-konvenuta jew jekk kinitx niezla free, pero
ghalkemm kien ged ikellem lil Genovese, hass li I-konvenuta kienet ged issuq
bi speed gawwi ghan-nizla. Meta l|-attur gal lill-konvenuta biex tnaqqgas I-
ispeed, kienu f'nofs in-nizla u kien jaf li aktar ’l isfel kien hemm ir-roundabout.
Daniel Caruana Lupi jghid li fil-punt tal-habta kien dahru mas-seat, u ma kienx
ghadu ftit ’il quddiem, izda jammetta li ma kellux seatbelt. Fug domanda tal-
Qorti, ix-xhud jghid li kien ipprova jilbes is-seatbelt, izda ma setax ghax is-

seatbelt kien wara s-seat.

® Afol. 44 sa 49.
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Ix-xhud Teresa Perry4 flimkien ma’ shabha, inkluz |-attur u I-konvenuta, kienu
ir-Rabat jiccelebraw il-farewell taghha mix-xoghol. Ix-xhud tghid illi ma ratx I-
incident isehh imma hekk kif waslet fejn ir-roundabout li hemm fin-nizla tat-
trig li taghti mir-Rabat ghal #H’Attard, indunat li kien hemm il-karozza tal-
konvenuta mahbuta, wieqgfa fejn ir-roundabout. I1x-xhud tghid li I-vettura tal-
konvenuta kellha hsarat fug in-naha ta’ quddiem u kienet mahbuta mal-bazi
tal-konkos ta’ billboard li kien hemm fir-roundabout. Ix-xhud rat lill-attur u lil

Jamie Genovese barra mill-karozza u lill-konvenuta bilgieghda fil-karozza.

Ix-xhud Jamie Genovese jghid illi dak iz-zmien tal-in¢ident kien ghadu beda
jitghallem isug u ma kienx ghad ghandu licenzja tas-sewqan. Pero jaf li I-
konvenuta kienet gqed isuq b’madwar sittin kph ghax kultant beda ihares lejn I-
arlogg tal-vettura. Ix-xhud jghid ukoll li fil-wine bar fejn kienu gabel, il-
konvenuta ma kinitx ged tixrob ghax kienet taf li wara kellha issug u twassal
lilu u lill-attur ukoll. Ix-xhud jghid li kien rikeb fis-seat ta’ quddiem ihares
lagenba f'diskussjoni mal-attur u I-konvenuta u kif waslu vicin ir-roundabout
raha tipprova taghfas il-pedala li ma kinitx ged tobdiha, u l-attur ghajjat “Frans
stop”. Ix-xhud jghid li I-konvenuta biex tevita ir-roundabout dawret il-vettura
lejn ix-xellug, skiddjat u laqgtet il-bankina tar-roundabout u spiccat fil-bazi tal-

concrete tal-billboard fuq ix-xellug, bil-vettura mdahhla fiha.

ll-konvenuta Francesca Tonna® kkonfermat li kienu marru r-Rabat fid-disgha
ta’ filghaxija jiccelebraw farewell ta’ kollega taghhom tal-iskola fejn kienu
jghallmu I-Ingliz lil studenti barranin. Kienu marru f'wine bar fejn qalet li kielu

platters, izda hi dakinhar ma kinitx xorbot hlief tazza wahda inbid meta

* Affidavit a fol. 38.
> Affidavit afol. 41 u 42.
® Affidavit a fol. 51 u 52.
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ghamlu toast. Kienu marru wkoll mixja mad-dawra tal-Imdina. Fi trigithom
lura f'xis-siegha ta’ filghodu, il-konvenuta tghid li n-nizla tas-Saqqajja nizlitha
free u meta waslet fil-parti dritta gabel ir-roundabout, ghafset il-brakes biex
kif tasal mar-roundabout tkun tista’ tiegaf jew tkompli skont jekk ikunux gejjin
vetturi ohra, perdo ma hadmulhiex il-brakes. ll-konvenuta tghid li kienet niezla
bejn 30 u 40 mil fis-siegha. L-attur kien fuq is-seat ta’ wara u Jamie Genovese
guddiem, lagenba jithaddet mieghu. Francesca Tonna tghid li hi kienet ged
thares bid-dritt. Meta indunat li |-brakes ma kinux ged jahdmu u li kienet
diehla dritt fir-roundabout, ippruvat iddawwar fuq ix-xellug u kwazi evitat ir-
roundabout ghax habtet il-bankina fit-tarf taghha, izda dahlet fil-bazi ta’
billboard. Il-konvenuta tghid illi filwaqt li hi u Genovese kellhom is-seatbelts, |-
attur ma kienx libes seatbelt. Francesca Tonna issemmi li darba wara l-in¢ident
kienet kellmet lill-attur u dan qalilha li s-soltu dejjem jilbes seatbelt, izda ma

jafx ghaliex dak il-lejl tal-inc¢ident ma libsusx.

ll-konvenuta ssostni li [-attur ma kienx qed jghid il-verita meta qal li ma jafx
x'gara, ghax certa li kien jaf li dakinhar il-brakes ma zammewsx. ll-konvenuta
tghid li gabel I-incident il-brakes kienu jahdmu tajjeb u galet li ghamlet I-unika
manuvra evaziva li setghet taghmel meta ma hadmux il-brakes u li hi ma

kellhiex tort.

Meta xehdet in kontroezami’, il-konvenuta galet li kienet ilha xi sena ssuq
b’mod regolari gabel I-in¢ident. Mistogsija ghaliex kienet niezla free u mhux
on engine brake, il-konvenuta tghid li hi dejjem kienet taghmel hekk f'nizla,
izda ma tafx ir-raguni ghaliex. Francesca Tonna tghid li f'dik in-nizla l-ispeed

limit kien sittin kph. ll-konvenuta giet imfakkra li dakinhar tal-in¢ident kienet

” A fol. 54 sa 56.
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ghada kif ghamlet |-ewwel xita wara s-Sajf u t-trig kienet tizloq ftit, allura giet
mistoqsija kif f'dawk il-kundizzjonijiet ma kinitx niezla fuq I-engine brake. Hija
wiegbet li ma kienx hemm bzonn u ttentat taghfas il-brakes meta kienet fil-
parti d-dritta tat-triq, xi darba u nofs it-tul tal-awla ’| boghod mir-roundabout,
imma |-brakes ma hadmux. ll-konvenuta kkonfermat li bil-habta hargu iz-zewg

airbags.

Provi u kostatazzjonijiet dwar danni sofferti mill-attur

(i) Damnum emergens:

Fix-xhieda tieghu I-attur Daniel Caruana Lupi jghid® li b’konsegwenza tal-
inc¢ident il-glekk li kellu fuqu iccappas bid-demm u hadu darbtejn id-
drycleaners’® fejn nefaq madwar €7, imma qal li xorta ma setghux inaddfuh u
esebixxa dikjarazzjoni ta’ David Schembri, administrative manager tal-
istabbiliment Dorkins li I-glekk kien jiswa €150 u kien gie mixtri mill-hanut
Topman ftas-Sliema.'® L-attur esebixxa r-ricetta tal-antibijoti¢ci Augmentin
datata l-istess gurnata tal-inc¢ident™ u li kienu jiswew €19.98 u pakkett tal-
iscar cream Dermatix™, li kien jiswa €57.01, kif ukoll |-fattura tal-ispecjalista
Mr Francis X. Darmanin®® u hospital fees ghal total ta’ €55, li fugha kellha

miktub il-kelma paid.

® Affidavit a fol. 24.
® Ara dokumenti ta’ Portughes drycleaners a fol. 29 u 31.
9 A fol. 27.
1 A fol. 26 u a fol. 28 kopja tal-pakkett tal-Augmentin bil-prezz fuqu.
2 Afol. 32.
B A fol. 30.
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In kontroezami l-attur qal li kienet l|-assigurazzjoni tal-konvenuta, Citadel
Insurance, li kkuntatjatu |-ewwel biex jaraw xi spejjez kellu u ghall-bidu kien

talabhom biss ghall-gakketta u I-medicina.

(ii) Lucrum cessans:

Mar-Rikors Mahluf, I-attur Daniel Caruana Lupi pprezenta certifikat mediku
ta’” Mr Francis X. Darmanin, specjalizzat fil-plastic, reconstructive u cosmetic

surgery™. Dan ir-rapport datat 24 ta’ Jannar, 2014 jghid:

“He sustained laceration to his left eyebrow,...on right hand and right
leg.

The scar on his hand can be improved surgically. However the scar on
the eyebrow will always show as the scar does not bear any hair.

The percentage disability for residual scarring on the left eyebrow (5%),
right hand (2%) and right leg (0%) is 7% in total (seven percent).”

Mix-xhieda ta’ Jamie Genovese jirrizulta |li hekk kif sehh I-inc¢ident, |-attur
hareg imwegga’ mill-vettura tal-konvenuta, kellu d-demm ma’ wic¢cu u kien
gisu “dazed”, jirrepeti kif gara l-in¢ident aktar minn darba u ma kienx ged

jikkomporta ruhu b’'mod normali.

Min-naha taghha I-konvenuta Francesca Tonna pprezentat rapport™ li sar fuq

inkarigu tal-assigurazzjoni taghha Citadel Insurance, datat 11 ta’ Mejju, 2014

" A fol. 3 u a fol. 25. Fl-udjenza tat-30.11.2015 il-kontroparti gablet li ma kinitx mehtiega li tingieb I-ahjar prova ghar-
rigward tal-awtenticita tac-certifikat.
- A fol. 59 u 60. Fl-udjenza tat-22.09.2016 il-kontroparti gablet li ma kinitx mehtiega li tingieb |-ahjar prova ghar-rigward
tal-awtenticita tac-certifikat.
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mill-konsulent Mr Joseph E. Briffa, specjalizzat ukoll fil-plastic u reconstructive

surgery. L-ezami fuq |-attur sar fil-5 ta’ Mejju, 2014 u nstab li |-attur kellu:

“1. A 2.5 centimetre long by 0.3 centimetre wide mature scar over the
anteromedial aspect of the right ankle.

2. An 8.0 cm. long x 1.0 cm. wide, mature, vertical scar over the
subcutaneous border of the right tibia. This appears to have been caused
by a very deep abrasion rather than a laceration.

3. A 3.0 cm. x 2.0 cm. red atophic scarred area over the dorsum of the
metacarpal of the right thumb.

4. A V-shaped laceration, with its apex pointing medially, at the medial
end of the left eyebrow. Each limb of the scar is 1.0 cm. long with some
hair loss in the eyebrow.

Sensation and movement in the face, right hand and right lower limb
were all normal.

Conclusion:

All the scars noted above are permanent in nature. They cannot be
removed in any way. It may be possible to revise the scar on the dorsum
of the right first metacarpal in order to leave a linear scar instaed of a
scarred patch. This may be done under local anaesthetic. The other scars
would not be improved to any signaficant degree by any form of surgery.

The scar at the medial end of the left eyebrow has led to slight loss of
hair in the affected area. This is visible due to its location. The scar on
the right pretibial region would be noticeable when this gentleman
wears shorts but would be hidden when wearing long trousers. The scar
on the right ankle would likewise be invisibke when wearing socks.

On the basis of my clinical findings, it is my professional opinion that Mr.
Caruana Lupi has sustained the following permanent disability:

1. Scar anteromedial aspect of right ankle 0.5%
2. Right pretibial scar 0.5%
3. Scar over dorsum of right 1st. metacarpal 1.0%
4. Left eyebrow scar with hair loss 3.0%
Total permanent disability 5.0%”
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L-attur Daniel Caruana Lupi pprezenta kopja tal-kuntratt tax-xoghol indefinit
tieghu bhala graphic designer ma’ Game Lounge Limited b’effett mill-1 ta’
Settembru, 2016, bil-salarju gross ta’ €2,000 fix-xahar u bil-kundizzjoni fost
ohrajn, li ma jaghmilx xoghol iehor kemm full-time jew part-time minghajr il-
kunsens tal-kumpannija. L-attur ipprezenta erba’ payslips’ ghax-xhur
Settembru sa Dicembru 2016, li juru approssimattivament paga gross ta’
€2,000 fix-xahar u paga netta ta’ bejn €1,500 u €1,900 fix-xahar. L-attur spjega
li meta kien jattendi I-MCAST huwa attenda ghal kors ta’ erba’ snin fil-graphic
design u interactive media u pprezenta kopja ta’ certifikat'® bhala gradwat BA
(Hon) fil-graphic design u fl-interactive media. L-attur esebixxa wkoll il-

europass diploma supplement tal-livell edukattiv u tal-kwalifici tieghu.™

In kontroezami l-attur ikkonferma® li gabel ma kien student I-MCAST kien
jahdem ma’ Camilleri Paris Mode. Mill-MCAST kellu grant ta’ €86 fix-xahar u
ma’ Camilleri Paris Mode kien jagla’ €7 fis-siegha, fejn kien jahdem part-time
darba jew darbtejn fil-gimgha. Kien ilu hekk xi hames snin u fil-fatt fid-data
tal-incident kien ghadu student. I1zda ma’ Camilleri Paris Mode peress li I-attur
kien qged jaghmel il-progett tal-MCAST maghhom, ghall-bidu ma kienx
jithallas. Bejn 1-2014 u |-2016 |-attur xorta baga’ student ma’ Camilleri Paris
Mode, imma beda jithallas. Sussegwentement l-attur ikkorrega ruhu®* billi gal

li meta kien student kien ukoll jahdem ta’ ghalliem tal-Ingliz ma’ Go English

16 A fol. 62 sa 64.

7 A fol. 83 sa 86.

8 A fol. 87.

19 A fol. 88 sa 91.

0 Afol. 77 sa 79 u 95 sa 97.

21 A fol. 93 sa 95.
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School ta’ Charisma Travel Limited, fejn hadem f’Lulju u Awwissu tal-2012 fejn

kellu bhala dhul €533.50 f'Lulju u €496.48 ' Awwissu.*

Kunsiderazzjonijiet legali

(i) Responsabbilita ghall-incident:

[lli mill-provi prodotti mill-partijiet, jirrizulta li I-attur ammetta li ma kienx
liebes seatbelt fil-mument tal-inc¢ident u jghid li dan kien minhabba li ma setax
jilbsu ghax kien maqgbud taht is-seat ta’ wara fejn kien bilgieghda. L-attur jghid
li I-konvenuta kienet ged issuq b’velocita qawwija wisq ghal dik in-nizla. IlI-
passiggier l-iehor, Jamie Genovese li kien fis-seat ta’ quddiem u ra I-
ispeedometer tal-vettura, jghid li l-attrici ma kinitx ged issuq b’xi velocita
gawwija, izda b’madwar 60 kph u kif waslet vicin ir-roundabout bdiet tghafas
il-pedala tal-brakes li ma bdietx tobdiha. II-konvenuta tghid li kienet ged issuq
b’madwar 20 u 30 mil-fis-siegha, li jigu madwar 32 u 48 kph. Francesca Tonna

ammettiet li kienet niezla n-nizla free mhux on engine brake.

lI-Qorti tqis li dan mhux il-metodu korrett li wiehed isuq bih f'nizla pjuttost
twila bhal tas-Saqgajja, liema metodu jwassal zgur biex vettura taccellera
b’velocita oghla milli stqarret I-attrici u x’aktarx aktar grib |-velocita senjalata
mill-passiggier Jamie Genovese li kien quddiem lagenba f'diskussjoni mal-attur
u I-konvenuta. ll-konvenuta tghid li I-ispeed limit fit-trig inkwistjoni huwa ta’

60 kph, izda ammettiet ukoll li dakinhar kienet ghada kif ghamlet I-ewwel xita

2 Ara a fol. 102.
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wara s-Sajf u t-trig kienet pjuttost tizlog. Ghalkemm kienu gejjin minn wine
bar, ix-xhud Genovese jghid li I-konvenuta ma xorbot xejn sa fejn jaf hu, ghax
kienet taf li wara kellha ssuq. L-attur jahseb li xorbot biss tazza inbid jew
tnejn, filwaqt li I-konvenuta tistgarr li xorbot biss tazza wahda bhala toast lill-

mistiedna tal-farewell party fejn kienu.

ll-konvenuta qalet li I-brakes ma hadmulhiex meta ghafsithom darba,
darbtejn, tlieta, kif kienet ser tasal ghar-roundabout u Jamie Genovese
osserva dan ukoll fl-ahhar sekondi gabel mal-konvenuta tilfet il-kontroll tal-
vettura biex tevita r-roundabout. Genovese jghid li I-karozza skidjat. II-
konvenuta tghid li meta kienet ged issuq aktar gabel, ma kien hemm ebda
problemi fil-brakes. Perd min-naha I-ohra I-konvenuta ma ressqet ebda provi
li juru li wara l-in¢ident kienet hadet il-vettura taghha ghand xi mechanic li
vverifika li kien hemm xi difett fil-brakes. Ladarba hija |-konvenuta |i qed
issostni li kien hemm hsarat fis-sistema tal-brakes, strettament din il-prova
kienet tispetta lilha biex tkun tista’ tezenta ruhha minn kull responsabbilita. Il-
konvenuta mhux biss m’ghamlitx din il-prova izda naqgset ukoll tressaq il-prova
cirkostanzjali li kienet taghmel regolarment il-manutenzjoni tal-vettura

taghha.

Tqis li I-brakes ma zammewx proprju ghax bil-mod kif il-konvenuta kienet
niezla free bil-vettura taghha meta kienet taf li kienet ghadha kif ghamlet |-
ewwel xita tal-istagun u t-triq kienet tizloq, hija kienet gieghda certament

issug b’mod inkonsult u traskurat.
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llli kif inghad fis-sentenza fl-ismijiet Raymond Pace et vs. Antoine Bartolo

etza:

“Izda |-Qorti hi tal-fehma li fic-¢irkostanzi partikolari ta’ dana I|-kaz, u
minhabba |-fatturi ambjentali, I-ispeed li kien ghaddej bih tar-Renault
ma kienx prudenti u kien hemm self inflicted incapacity li wasslet biex is-
sewqan tieghu kkontribwixxa u aggrava l-in¢ident:

"Speed jista jkun eccessiv anke jekk ma jiskorrix il-limiti regolamentari
izda jiskorri dawk dettati mill-prudenza u mill-fatturi ambjentali tal-
mument.” App. Krim. Pul. vs R. Bugeja, 30.06.1962.””

lI-Qorti hija tal-fehma li I-ispeed eccessiv kien proprju I-kagun tal-incident
inkwistjoni. ll-konvenuta diga kienet ged taghmel manuvra inkonsulta li f'nizla
pjuttost twila tinzel free, ¢joe bil-gear newtrali u clutch maghfus, li tista’ ggib
kull sewwieq fi problema jekk isib ruhu f'emergenza biex jieqaf f'daqgga. Pero
n-nuqqas ta’ prudenza tal-konvenuta taccentwa ruhha aktar u aktar meta hija
kienet niezla free f'nizla pjuttost gawwija u meta kienet ghadha kif ghamlet I-
ewwel xita tal-istagun u ghalhekk l-art kienet tizlog. Il-Highway Code®*

jghallem li:

“278. Qatt m’ghandek issuq b’¢erta velocita hekk li ma jkollokx hin
bizzejjed biex twaqqgaf sa tul id-distanza hielsa li tista’ tara quddiemek.
Ftakar li l-vizibilita tieghek tongos fil-kantunieri u fuq il-quécata ta’
gholjiet u li d-distanza li fiha tieqaf hija itwal ghan-nizla jew meta t-triq
tkun imxarrba jew tizloqg.”

Certament l-in¢ident inkwistjoni ma sehhx ghaliex I-art kienet imxarba. Wara I-
vettura tal-konvenuta saqu diversi vetturi ohrajn, inkluza dik tax-xhud Teresa

Parry u ma kien hemm xejn fit-triq li gieghel il-vetturi li kienu niezlin mill-istess

* Q.A, 25.09.2006.
24http://www.transport.gov.mt/admin/uploads/media-library/files/Highway%ZOCode%ZOMT.pdf_20130927083158.pdf.
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trig b’mod korrett, li jiskiddjaw. Fil-kaz tal-konvenuta, bil-mod kif nizlet in-
nizla free kif qalet li dejjem kienet taghmel, kien diga per se sewgan inkonsult.
Iktar u iktar f'dawk il-kundizzjonijiet u b’velocita f'dawk i¢-cCirkostanzi
relattivament oghla milli suppost, anke jekk forsi ma kinitx tiskorri I|-limiti
regolamentari, gabuha fi stat ta’ impossibilita li tevita |-habta. Illi ghalhekk
ghal dik li hija r-responsabbilita ghall-habta ma kkontribwixxa |-ebda fattur li
ma kienx fil-kontroll tas-sewwiega. Ir-responsabbilita ghall-akkadut kien

unikament tal-konvenuta.

llli I-incident de quo kien ir-raguni ewlienija ghalfejn |-attur li kien fis-seat ta’
wara fuq in-naha tax-xellug, sofra d-danni. Kien hemm ukoll raguni ohra |i sa
certu punt kienet determinanti ghad-danni sofferti mill-attur, u din kien il-fatt
mhux kontestat li I-attur ghazel li jivvjagga fuq wara tal-vettura tal-konvenuta
minghajr ma kien liebes is-seatbelt. L-attur jghid li ma setax jilbes is-seat belt
ghax “ma stajtx nilbsu ghax kien wara s-seat.” Ma jghidx li ma kienx hemm
seatbelt, izda li s-seatbelt kien wara s-seat. L-attur ghazel li ma jaghmilx sforz
zghir biex jigbed is-seatbelt minn wara s-seat u jilbisu u b’hekk inagqas ir-
riskju ghall-inkolumnita ta’ persuntu. Ghalhekk dak li jrid jigi ezaminat huwa
jekk dan kienx kaz ta’ contributory negligence tal-attur jew le. Hawnhekk
gieghed isir riferiment ghall-insenjament ta’ Lord Denning fis-sentenza fl-

ismijiet Froom et vs. Butcher (1975):

“Negligence depends on a breach of duty, whereas contributory
negligence does not. Negligence is a man’s carelessness in breach of
duty to others. Contributory negligence is a man’s carelessness in
looking after his own safety. He is guilty of contributory negligence if
he ought reasonably to have foreseen that, if he did not act as a

reasonable prudent man, he might hurt himself.”*

% Enfazi ta’ din il-Qorti.
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Fis-sentenza fl-ismijiet Alan Busuttil et vs. Raymond Farrugia’® nghad

b’riferiment ghal awtur iehor Ingliz:

“Kif jghid l-awtur John M. Logan fil-ktieb tieghu Briefcase of Tort Law
1995, “If as a result of his contributory negligence the plaintiff suffers
greater injury than he otherwise would have sustained, then his

nn

entitlement to compensation should reflect that fact.

Illi fis-sentenza fl-ismijiet Kyle Saliba vs. John Borg et”’ inghad:

“Fil-kaz Froom vs. Butcher (1976), Lord Denning osserva:-

“The question is not what was the cause of the accident. It is rather
what was the cause of the damage. In most accidents on the road the
bad driving which causes the accident also causes the ensuing damage.
But, in seatbelt cases, the cause of the accident is one thing. The cause
of the damage is another. The accident is caused by the bad driving. The
damage is caused in part by the bad driving of the defendant and in part
by the failure of the plaintiff to wear a seatbelt. If the plaintiff was to
blame in not wearing a seatbelt, the damage is in part the result of his
own fault. He must bear some share in the responsibility for the damage
and his damages fall to be reduced to such extent as the court thinks just
and equitable”. ...

.... Gjaladarba I-vettura nqgalbet, |-attur ma kienx liebes seatbelt u wara li
I-gorti gieset dak li xehed l-istess attur in kontroezami, tikkonkludi li I-
fatt li ma kienx liebes seatbelt ikkontribwixxa ghal griehi li sofra.
Ghalhekk f'dan il-kaz il-qorti tgies li hemm element ta’ negligenza
kontributorja ghad-danni li sofra |-attur u ser tnaggas 15% mid-danni li
ser tillikwida.”

F'kazijiet fejn il-Qrati taghna sabu li I-incident kien tant vjolenti li n-nuggas

tas-seatbelt ma kienx jaffetwa d-danni, bhal perezempju f'kaz ta’ mewt li

kienet inevitabbli minhabba x-xorta ta’ in¢ident kemm jekk |-attur kien liebes

%®p A, 04.10.2011.
27p A, 23.10.2015.
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is-seatbelt kemm jekk le, ma jitnaqgasx percentwal mid-danni minhabba n-

negligenza kontributorja tal-attur li ma kienx liebes seat belt.

Fis-sentenza fl-ismijiet Carmel Xerri pro et noe vs. Clint Xuereb et’® gie

ritenut:

“Jekk ghall-grazzja tal-argument biss wiehed kellu jaccetta t-tezi li |-
vittma ma kinitx liebsa seatbelt, il-konvenut kellu jaghti prova li s-
seatbelt kienet issalvalha hajjitha. Meta tgies kemm kien incident
vjolenti hekk biss il-gorti tista’ taccetta t-tezi ta’ negligenza
kontributorja. Prova simili ma saritx. Il-vettura wagghet gholi ta’ erba’
metri.”

Fis-sentenza fl-ismijiet Anthony Turner et vs. Francis Agius et”’ fejn jerga’ jsir
riferiment ghas-sentenza fl-ismijiet Froom vs. Turner u ghall-principju volenti

non fit injuria, jinghad:

“L-istess awtur jiccita kaz li deher quddiem il-Qorti tal-Appel Ingliz —
Queens Bench Division (Froom vs. Butcher [1975] QB 286) fejn jghid
hekk:

“The Court of Appeal held that failure to wear a seat belt — not then a
legal requirement — was contributory negligence. The question was,
what was the cause of the accident? The damage was caused in part by
the defendant’s bad driving and in part by the failure of the plaintiff to
wear a seat belt — a prudent precaution. Where damages would have
been prevented the Court of Appeal thought damages should be reduced
by 25%.””

Kwantu ghall-kaz odjern, anki jekk mhux obbligatorju imma huwa

rakkomandabbli li jintlibes seatbelt mill-passiggieri fuq wara tal-vettura®, il-

28 p A (TE), 30.06.2015.
 Q.A., 28.11.2003.
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Qorti tikkonstata li l-incident, ghalkemm ikkawza li |-airbags ta’ quddiem
johorgu it-tnejn mal-impatt, ma kienx tant vjolenti li |-uzu tas-seatbelt ma
kienx jaghmel xi differenza. L-attur ma gab ebda raguni valida ghaliex ma
libisx is-seatbelt meta gab |-iskuza li m’ghamilx dan ghax is-seatbelt kien wara
s-seat. Tqis li |-feriti li garrab l-attur kienu certament ikunu ta’ intensita
inferjuri li kieku kien libes is-seatbelt. Ghaldagstant fic-Cirkostanzi tal-kaz
tikkonkludi illi d-danni li ghandhom jigu likwidati favur l-attur ghandhom jigu
mnagsa b’50%.

(ii) Damnum Emergens:

Mill-provi prodotti jidher li danni sofferti mill-attur kif gew ippruvati ghas-
sodisfazzjon tal-Qorti huma s-segwenti: (i) €7 ghad-dry cleaning tal-gakketta
tal-attur li ccappset bid-demm mal-habta u ghall-prezz tal-istess gakketta li
ma setghetx tidnaddaf, ta’ €150; (ii) antibioti¢i €19.98 u scar cream €57.01;

(iii) rapport tal-ispecjalista Mr F. X. Darmanin u spejjez tal-klinika: €55.

Ghaldagstant bhala damnum emergens I|-attur kellu |-ispiza ta’ €288.99, li

minhabba li ser isir tnaqqis ta’ 50% kif fuq inghad, dan jigi ghal €144.50.

(iii) Lucrum Cessans:

lI-Qorti tinsab rinfaccjata b’zewg rapporti ta’ specjalisti medici fil-gasam tal-

kirurgija plastika u r-rikostruzzjoni, fejn l-espert li gie inkarigat mill-attur Mr

30 Ibid., p. 41 — ghar-rigward tas-seats ta’ wara, is-seatbelts “SHOULD be worn if fitted”, filwaqt li ghar-rigward tas-seats
ta’ quddiem, is-seatbelts “MUST be worn If fitted”
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Francis Darmanin wasal ghal peréentwali ta’ dizabbilita ta’ 7%, filwaqt li Mr
Joseph E. Briffa li kien inkarigat mill-assigurazzjoni tal-vettura tal-konvenuta,
wasal ghal percentwali ta’ dizabbilita ta’ 5%. Hija pjuttost sitwazzjoni
problematika ghall-Qorti meta tkun rinfa¢¢jata b’konkluzjonijiet mediko-legali
divergenti li jkunu maghmulin minn specjalisti li din il-Qorti m’ghandhiex
dubju dwar l-imparzjalita professjonali taghhom u certament dawn ma kienu
bl-ebda mod pregudikati favur min inkarigahom. Jista’ jigi argumentat li r-
rapport tat-tieni kirurgu kien aktar recenti bi ftit aktar minn erba’ xhur u seta’
jikkonstata s-sitwazzjoni xi ftit ahjar. Tqgis pero dan ir-ragunament ma jsegwix
fil-kaz odjern fejn iz-zewg kirurgi qablu liema kienu l-isfregji li ma setghux jigu
ammeljorati bil-kirurgija u li huma permanenti. Din il-Qorti mhux ser tiehu I-
aktar mod konvenjenti u facli biex tirrizolvi I-kwistjoni billi tghid li ser tiehu t-
trig tan-nofs u tiddeciedi fuq rata ta’ dizabbilita ta’ 6%. Wara li gieset b’mod
akkurat i¢-cirkostanzi kollha tal-kaz u tenut kont tal-isfregju principali li sofra I-
attur, dak evidenti hafna fil-“left eyebrow scar with hair loss”, il-Qorti tqis illi
ghandha timxi fuq ir-rapport tal-kirurgu Mr. F. X. Darmanin u ghalhekk

tikkonkludi li I-attur sofra dizabbilita permanenti ta’ 7%.

llli fi zmien fid-data tal-in¢ident 27 ta’ Ottubru, 2012 meta l-attur sofra d-
dizabbilita permanenti, huwa kellu madwar 20 sena.’' L-introjtu tieghu
sakemm l-attur kien student jista’ jigi ikkalkulat fuq id-Dikjarazzjoni tat-Taxxa
fug I-Income tieghu tal-2012 fis-somma ta’ €1,000 fis-sena u dan id-dhul
ghandu jigi replikat ghas-snin bejn 1-2013 u 1-2016. Fl-ahhar tas-sena 2016
jirrizulta li d-dhul tal-attur kien €2,000 fix-xahar.

3 -attur ghandu I|-karta tal-identita numru 89492M
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lI-Qorti ghalhekk ser tiehu d-dhul tal-attur ghas-snin bejn [-2013 sal-2015 fis-
somma ta’ €1,000 fis-sena u ghas-sena 2016 fis-somma ta’ €1,000 + €2,000 x
4 ghax-xhur ta’ Settembru, Ottubru, Novembru u Dicembru, 2016, ghal total
ta’ €12,000. Ghas-snin 2017 ’l quddiem, il-Qorti ser tiehu s-somma ta’ €24,000
u ¢joe l-introjtu normali tal-attur ta’ sena shiha I-aktar vicina ta’ meta sehh I-
incident inkwistjoni u meta l|-attur beda jahdem regolarment. Ma’ dan ser
izzid is-somma ta’ €6,000 biex taghmel tajjeb bhala zieda ghall-gholi tal-hajja
tul iz-zmien li ser jintuza bhala multiplier, tenut kont tal-fatt illi mill-provi in
atti jirrizulta illi l-attur kien iggradwa B.A. (Hons) fil-graphic design u
interactive media. B’hekk il-gligh annwali ser jigi kkomputat fl-ammont medju
ta’ €30,000. Fin-nota ta’ sottomissjonijiet tal-attur giet issuggerita somma
ferm oghla minnhekk. Tqis illi I-kalkolu li waslet ghalih il-Qorti huwa aktar gust

u ekwu.

Bhala multiplier ser jintuza |-perjodu mill-2017 ’| quddiem ta’ tmienja u tletin
(38) sena, tenut kont tal-eta tal-attur fi Zmien I-in¢ident, wara |i gew
ikkalkolati s-snin 2013 sa 2016 separatament, tal-working life expectancy tal-
attur f'kuntest fejn il-life expectancy tal-Maltin zdiedet sostanzjalment, u tac-
chances and changes of life. Fin-nota ta’ sottomissjonijiet tal-attur gie
issuggerit multiplier ta’ 45 sena, u c¢joe sakemm l-attur jigi biex jaghlaq is-
sebghin sena, u l|-abbli avukat Dr Joseph A. Schembri gustament igib lilu
innifsu bhala ezempiju li ta’ sebghin sena ghadu jahdem attivament. Ghad li I-
Qorti hija certament konxja tat-trends demografici li mixja lejhom is-socjeta
taghna bil-mod il-mod, pero f’kawza bhalma hija din, il-Qorti trid timxi fuq il-
medja attwali u mhux fuqg l|-e¢¢ezzjonijiet, anki jekk kulma jmur dawn I-

eccezzjonijiet gqeghdin jizdiedu.

*2 A fol. 83 sa 86.

Pagna 20 minn 22
Qrati tal-Gustizzja



Rikors Mahluf Nru 345/15LM

ll-komputazzjoni tad-danni futuri gieghda ssir b’dan il-mod: (€12,000) +
(€30,000 x 38) x 7% = €80,640. It-tnaqqgis ghal lump sum payment solitament
hu ta’ 20%. Ghalhekk il-lucrum cessans tal-attur jammonta ghal €64,512.
Minhabba li I-attur gieghed jitqies illi ikkontribwixxa bin-nuqqas tieghu li ma
jilbisx seatbelt, qed isir tnaqqis ta’ 50% tad-danni likwidati u ghalhekk is-

somma dovuta lill-attur bhala lucrum cessans hija ta’ €32,256.

B’kollox is-somma dovuta lill-attur bhala damnum emergens u bhala lucrum

cessans, hija ta’ €32,400.50.

Decide

Ghaldagstant ghar-ragunijiet imsemmija I-Qorti gieghda taqta’ u tiddeciedi

din il-kawza kif gej:

1. Tiddikjara liz-zewg partijiet kontendenti ugwalment fi htija ghall-
inCident li sehh fis-27 ta’ Ottubru, 2012 fi Triq tas-Saqqaja, ir-Rabat;

2. Tillikwida d-danni sofferti mill-attur konsegwenza tal-istess incident bi
htija tal-konvenuta fis-somma ta’ tnejn u tletin elf u erba’ mitt Euro u

hamsin centezmu (€32,400.50);
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3. Tikkundanna lill-konvenuta thallas lill-attur id-danni hekk likwidati fis-
somma ta’ tnejn u tletin elf u erbgha mitt Euro u hamsin ¢entezmu

(€32,400.50);

4. Tilga’ t-tielet eccezzjoni tal-konvenuta bl-imghax jibda jiddekorri

kontra I-konvenuta mid-data tas-sentenza sal-hlas effettiv.

Bl-ispejjez ta’ dawn il-proceduri jingasmu ugwalment bejn il-partijiet.

Moqrija.
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