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V.

Lidia Randazzo xebba Galea, Tommaso
Randazzo u Valentina Randazzo

1. Dan huwa appell ta’ Lidia Randazzo, Tommaso Randazzo u Valentina
Randazzo [“id-debituri”’] minn dikriet moghti mill-Prim’Awla tal-Qorti
Civili fis-26 ta’ April 2016 taht id-disposizzjonijiet tar-Regolament tal-
Kunsill (KE) nru 1346/2000 tad-29 ta’ Mejju 2000 dwar procedimenti
ta’ falliment [‘ir-Regolament dwar falliment” jew “ir-Regolament

1346/20007], tar-Regolament tal-Kunsill (KE) nru 44/2001 tat-22 ta'
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Dicembru 2000 dwar gurisdizzjoni u rikonoxximent u esekuzzjoni ta’
sentenzi f'materji Civili u kummerc¢jali [“ir-Regolament Bruxelles I” jew
“‘ir-Regolament 44/2001”], u tar-Regolament (UE) nru 1215/2012 tal-
Parlament Ewropew u tal-Kunsill tat-12 ta’ Di¢embru 2012 dwar il-
gurisdizzjoni u r-rikonoxximent u l-esekuzzjoni ta’ sentenzi fi kwistjoni-
jiet ¢€ivili u kummergjali (riformulazzjoni) [“ir-Regolament Bruxelles | ri-
formulat” jew “ir-Regolament 1215/2012”]. Id-dikriet li minnu sar I-
appell kien ordna l-esekuzzjoni ta’ sentenza moghtija mit-Tribunale di

Palermo, fl-Italja, fit-28 ta’ Gunju 2012 fl-ismijiet Curatela del falli-

mento della Giapa s.r.l. in liguidazione v. Galea Lidia, Randazzo

Tommaso e Randazzo Valentina nf[ella] glualita] di eredi di Randazzo

Pietro [“is-sentenza taljana”]. Il-fatti relevanti huma dawn:

2. B’sentenza moghtija mit-Tribunale di Palermo, Sezione Fallimentare
fid-29 ta’ Marzu 2004 (li ma hijiex is-sentenza li taghha ntalbet I-
esekuzzjoni) is-socjeta Giapa s.r.l., li taghha Pietro Randazzo, awtur
tad-debituri, kien amministratore unico, giet dikjarata falluta, u I-

Avukat Marino Torre nhatar kuratur tal-falliment [“il-kuratur”].

3. Is-sentenza taljana li taghha ntalbet |-esekuzzjoni nghatat fl-atti ta’
“azione di responsabilita contro gli amministratori esercitata dal cura-
tore fallimentare ... ... ... diretta alla reintegrazione del patrimonio
della societa fallita”, u saret kontra d-debituri bhala werrieta tal-
amministratur tas-socjeta meqjus responsabbli, billi dan kien gJie

nieges fit-13 ta’ Gunju 2002. Is-sentenza ordnat hekk:

»1) condanna Galea Lidia, Randazzo Tommaso e Randazzo Valent-
ina, n.g. di eredi di Randazzo Pietro, in solido tra loro, al pagamento in
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favore della Curatela del fallimento della Giapa s.r.l. in liquidazione, in
persona del curatore pro tempore, della complessiva somma di
€514.324,82, oltre interessi al tasso legale dalla data della presente
pronuncia fino al soddisfo;

»4) condanna Galea Lidia, Randazzo Tommaso e Randazzo
Valentina, n.q. di eredi di Randazzo Pietro, in solido tra loro, al
pagamento delle spese di lite sostenute da parte attrice, liquidate in
complessivi €16.797,44, di cui €1.353,44 per spese, €3.804,00 per
competenze ed €11.640,00 per onorari, oltre .V.A.}, C.P.A.? e spese
generali nella misura legalmente dovuta;

»B) pone le spese di C.T.U.? definitivamente a carico di Galea Lidia,
Randazzo Tommaso e Randazzo Valentina, n.q. di eredi di Randazzo
Pietro, in solido tra loro.«

B’dikriet tad-19 ta’Gunju 2014 it-Tribunale di Palermo awtorizza lill-

kuratur “a procedere ad esecuzione forzata nei confronti di Galea

Lidia e Randazzo Valentina ... ... ...".

B’rikors tat-28 ta’ Jannar 2016 il-kuratur talab I-esekuzzjoni tas-
sentenza taljana u t-talba ntlaqghet bid-dikriet li minnu sar dan I-
appell. 1d-debituri appellaw b’rikors tat-13 ta’ Mejju 2016 li ghalih il-
kuratur wiegeb fit-8 ta’ Gunju 2016. L-aggravji gew imfissra fil-qosor

hekk:

»L-ewwel aggravju: in-nuqgas ta’ applikabilita tar-Regolamenti
Ewropej numru 44/2001, 1215/2005* u 1346/2000;

»lt-tieni aggravju: minghajr pregudizzju ghall-aggravji |-ohrajn, is-
sentenza tat-Tribunal ta’ Palermo ma kellhiex tigi ddikjarata mill-ewwel
gorti bhala enforzabbli kontra l-appellat Tommaso Randazzo u dan
stante li ictu oculi |-provvediment tat-18 ta’ Gunju 2014 mit-Tribunale
di Palermo ma japplikax fil-konfront tieghu;

»lt-tielet aggravju: minghajr pregudizzju ghall-aggravji I-ohrajn, il-
proc¢eduri kollha tat-Tribunale di Palermo huma legalment ineffikaci u
jmorru kontra |-ordni pubbliku ta’ Malta u dan minhabba li Tommaso

Imposta sul valore aggiunto.
Contributo previdenziale.
Consulente tecnico d’ufficio.
Recte, 1215/2012.
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6.

Randazzo kien minorenni meta I|-kumpannija in desamina kienet
marret flikwidazzjoni fis-sena 2002-2003;

»Ir-raba’ aggravju; minghajr pregudizzju ghall-aggravji [-ohrajn, il-
proceduri tat-Tribunale di Palermo ma setghux jigu rikonoxxuti u
enforzati u dan stante li jmorru kontra I-ordni pubbliku peress li hemm
nuqqas ta’ informazzjoni essenzjali dwar lI-andament tal-pro¢eduri;

»ll-hames aggravju: minghajr pregudizzju ghall-aggravji l-ohrajn, il-
proceduri tat-Tribunale di Palermo ma setghux jigu rikonoxxuti u
enforzati kontra Lidia Randazzo stante li s-sentenza tat-Tribunale di
Palermo in kwistjoni moghtija fit-28 ta’ Gunju 2012 kif ukoll id-
dokumenti kollha ezebiti jikkoncernaw biss lil Lidia Galea.«

Fl-ewwel aggravju d-debituri ighidu illi s-sentenza taljana ma tintlagat
b’ebda wiehed mit-tliet Regolamenti li tahthom I-ewwel qorti lagghet it-

talba ghall-esekuzzjoni.

Dwar |-applikabilita tar-Regolament Bruxelles | riformulat, id-disposizz-

joni transitorja fl-art. 66 ta’ dak ir-Regolament tghid hekk:

»Artikolu 66

»1. Dan ir-Regolament ghandu japplika biss ghal procedimenti legali
istitwiti, ghal strumenti awtenti¢i imfassla jew irregistrati formalment u
ghal transazzjonijiet gudizzjarji approvati jew konkluzi fid-data jew
wara I-10 ta’ Jannar 2015.

»2. Minkejja I-Artikolu 80°, ir-Regolament (KE) Nru 44/2001 ghandu
jkompli japplika ghal sentenzi moghtija fi proc¢edimenti legali istitwiti,
ghal strumenti awtenti¢i formalment imfassla jew irregistrati u ghal
tranzazzjonijiet gudizzjarji approvati jew konkluzi gabel I-10 ta’ Jannar
2015 u li jagghu fil-kamp ta’ applikazzjoni ta’ dak ir-Regolament.«

Is-sentenza taljana nghatat fit-28 ta’ Gunju 2012, gabel I-10 ta’ Jannar
2015, u ghalhekk ma tintlagatx bir-Regolament Bruxelles I riformulat.
ll-kuratur, ghalkemm ghamel it-talba wkoll taht dak ir-Regolament,
issa jidher li jagbel illi “I-artikoli tal-ligi li jsostnu t-talba huma I-artikolu
25 tar-Regolament tal-Kunsill Ewropew 1346/2000 u |-artikoli 33 u 38

tar-Regolament tal-Kunsill Ewropew 44/2001.

L-art. 80 ihassar ir-Regolament (KE) nru 44/2001 (ir-Regolament Bruxelles 1).
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9. Dwar jekk tintlagatx bir-Regolament dwar falliment jew bir-Regola-

ment Bruxelles |, id-debituri jghidu hekk:

»Ir-Regolament Ewropew numru 44/2001 dwar gurisdizzjoni u riko-
noxximent u esekuzzjoni ta’ sentenzi fmaterji cCivili u kummercjali
specifikament ighid fl-artikolu 1 illi r-Regolament ma japplikax ghal
“falliment, procedimenti i ghandhom xjagsmu ma’ ghelug® ta’ kum-
panniji falluti jew ta’ persuni guridi¢i ohra, arrangamenti guridici,
komposizzjoni jew pro¢edimenti analogi”. Dan ifisser illi jekk inharsu
lejn il-punt tat-tlug u mad-dagqga t'ghajn lejn il-kaz in kwistjoni, u cioé
dan ir-Regolament, m’hemmx applikazzjoni ghall-kaz in desamina.

»L-appellat nomine jaghmel referenza gbar-Regolament Ewropew
numru 1346/2000 li jirregola dwar procedimenti ta’ falliment. Hu sotto-
mess li dan japplika biss ghal pro¢edimenti kollettivi ta’ falliment i
jinvolvu t-tnehhija tal-assi parzjali jew totali ta’ debitur u |-hatra ta’
likwidatur (artikolu 1). Kif inghad diversi drabi mill-Qorti Ewropea dan
ir-Regolament irid jigi interpretat strettament u li m’hemmx lok ta’
interpretazzjoni f'dak li jghid I-istess Regolament.

»ll-pro¢edimenti ta’ fallimenti, kif ikompli l-istess Regolament, huma
dawk li hemm imnizzla fl-Anness A. Fil-kaz ta’ pro¢edimenti f'Palermo,
kif huwa I-kaz in desamina, huma: fallimento, concordato preventivo,
liquidazione coatta amministrativa, amministrazione straordinaria u
amministrazione controllata. Jekk inharsu lejn il-kaz in desamina mad-
daqgga t'ghajn I-ebda wahda mill-pro¢eduri ma tapplika ghalih.

»lssa |-appellat nomine jittenta ... ... ... japplika l-artikolu 25 tar-
Regolament 1346/2000 li jirregola gharfien u esekuzzjoni ta’ sentenzi
ohrajn, li jghid hekk:

»“1. Sentenzi moghtija minn gorti li I-gudizzju tieghu [sic] dwar il-
ftuh ta’ pro¢edimenti huwa rikonoxxut skond I-Artikolu 16 u i
jikkoncernaw il-kors u I-gheluq ta’ procedimenti ta’ falliment, u
komposizzjonijiet approvati minn dik il-gorti ghandhom ukoll ikunu
rikonoxxuti minghajr formalitajiet ohra. Sentenzi bhal dawk
ghandom jigu ezegwiti skond I-Artikoli 31 sa 52, bl-e¢¢ezzjoni tal-
Artikolu 34(2), tal-Konvenzjoni ta’ Brussel dwar il-Gurisdizzjoni u |-
Esekuzzjoni ta’ Sentenzi fMaterji Civili u Kummer¢jali, kif emen-
data bil-Konvenzjoni tal-Adezjoni ta’ din il-Konvenzjoni.

»“L-ewwel sub-paragrafu ghandu wkoll japplika ghal sentenzi li
jirrizultaw direttament mill-procedimenti ta’ falliment u i jkunu
marbuta mill-qrib maghhom, anki jekk dawk kienu moghtija minn
qgorti iehor [sic].

»“L-ewwel sub-paragrafu ghandu wkoll ikun japplika ghal sentenzi
dwar mizuri ta' preservazzjoni mehuda fuq talba ghal ftuh tal-
procedimenti ta’ falliment.

»“2. L-gharfien u |-esekuzzjoni ta’ sentenzi apparti minn dawk i
hemm referenza ghalihom fil-paragrafu 1 ghandhom jigu regolati

Stralé.
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mill-Konvenzjoni msemmija fil-paragrafu 1, basta illi dik il-Kon-
venzjoni tkun applikabbli.

»llli huwa sottomess li |-appellat nomine ma jurix kif dan I-artikolu
japplika b’referenza gfiar-Regolament numru 44/2001 li jaghmilha ¢ara
li ma japplikax ghal “falliment, pro¢edimenti li ghandhom x’jagsmu ma’
gheluq ta’ kumpanniji falluti jew ta’ persuni guridi¢i ohra, arrangamenti
guridiki, komposizzjoni jew proé¢edimenti analogi”. Fil-fatt il-Qorti
Ewropea, b’referenza ghall-artikolu 25 tar-Regolament 1346/2000
tghid hekk:

»“It follows from the above that the answer to the first question is
that article 25(2) of Regulation No 1346/2000 must be interpreted
as meaning that the words ‘provided that that Convention is
applicable’ imply that, before it can be concluded that the re-
cognition and enforcement provisions of Regulation No 44/2001
are applicable to judgments other than those referred to in Article
25(1) of Regulation No 1346/2000, it is necessary to determine
whether such judgments fall outside the material scope of
Regulation No 44/2001.”"

»llli jidher li hemm ambigwita serja dwar l-applikabilita tar-Regolamenti
li jsemmi l-appellat nomine u li fughom iddecidiet |-ewwel qorti fis-
sentenza taghha. Fil-kaz in kwistjoni hemm elementi ta’ drittijiet per-
sonali, drittijiet ta’ eredita u successjoni u elementi ta’ domicilju. II-
proceduri m’humiex sempli¢i pro¢eduri ta’ responsabilita tal-azzjonisti
nnifishom jew diretturi ta’ kumpannija meta jkun hemm wrongful jew
fraudrent trading. Hemm inc¢ertezza dwar in-natura tal-pro¢eduri u I-
involviment tal-appellanti fihom. Mad-daqqga t'ghajn il-Qorti ta’ Palermo
tassumi li l-appellanti huma eredi ta’ Pietro Randazzo u tirreferi ghall-
inverzjoni ta’ provi fis-sens li huma kellhom jippruvaw in-nugqas ta’
responsabilita taghhom meta anqas kien hemm prova dwar jekk
verament l-appellanti kienux accettaw l-eredita tal-imsemmi Pietro
Randazzo li kien azzjonist fil-kumpannija msemmija fis-sentenza tat-
Tribunale di Palermo. Fil-fatt kif inghad mill-Qorti Ewropea I-fatt biss li
jkun hemm stral¢arju fil-pro¢eduri ma jfissirx li jagghu mal-ewwel taht
ir-Regolament 1346/2000. Apparti minn hekk, sabiex ikun hemm dak
li jghidulu ‘direct link’ mal-proc¢eduri ta’ insolvenza dan in-ness irid ikun
¢ar u ma jkunx hemm ambigwita sabiex igib dubju fil-mohh tal-
gudikatur rigward I-applikabilita tar-Regolamenti Ewrope;j.

»Fil-fatt fil-Virgos-Schmit Report on the Convention on Insolvency
Proceedings (taht il-kummentarju tal-artikolu 25) jissemmew diversi
proceduri li japplikaw taht l-artikolu 25 i jaghmel referenza ghar-
Regolament numru 44/2001. Ir-rapport ighid hekk:

»“It includes actions to set aside acts detrimental to the general
body of creditors (see article 13); actions on the personal liability
of directors based upon insolvency law®, i.e. the “action en
comblement pour insuffisance d'actif” vis-a-vis the managers of
the company provided by the French Law, which the Court of
Justice of the European Communities considered as a bankruptcy

»Case C-292/08, German Graphics Graphische Mascninen GmbH v. Alice van der
Schee, acting as liquidator of Holland Binding BV.«

»ll-proceduri odjerni huma dwar responsabilita ta’ eredi u mhux ta’ direttur.«
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action in its Judgment of 22 February 1978, Case 133/78; actions
relating to the admission or the ranking of a claim; disputes
between the liquidator and the debtor on whether an asset
belongs to the bankrupt’s estate, etc.

»However, actions deriving from law other than that relating to
insolvency should not be included, even though they may be
affected by the opening of proceedings (actively or passively).
Such is the case of actions on the existence or the validity under
general law of a claim (e.g. a contract) or relating to its amount;
actions to recover another’s property the holder of which is the
debtor; and, in general, actions that the debtor could have
undertaken even without the opening of insolvency proceedings.”

»llli ghalhekk, in vista tal-ambigwita u Il-incertezza tal-applikabilita tar-
Regolamenti 44/2001 u 1346/2000, dawn ir-Regolamenti m’ghand-
homx japplikaw fil-kaz in desamina u ghalhekk il-pro¢eduri tat-
Tribunale di Palermo ma kellhomx jigu ddikjarati mill-ewwel gorti bhala
rikonixxibbli u enforzabbli kontra I-appellanti.«

L-argument tad-debituri essenzjalment huwa illi r-Regolament dwar
falliment ma japplikax ghall-kaz ghax is-sentenza taljana ma hijiex
dwar falliment, u illi r-Regolament Bruxelles | ukoll ma japplikax ghax
is-sentenza taljana hija dwar falliment u dak ir-Regolament ma

japplikax ghal sentenzi dwar falliment.

Dan l-argument huwa kontradittorju fih innifsu. “Falliment” ghandu |-
istess tifsira fiz-zewd Regolamenti. Is-sentenza taljana jew inghatat fi
proc¢eduri ta’ falliment jew ma nghatatx fi pro¢eduri ta’ falliment. Jekk
inghatat fi pro¢eduri ta’ falliment mela tintlagat mir-Regolament dwar
falliment; jekk ma nghatatx fi pro¢eduri ta’ falliment mela ma hijiex
eskluza mill-applikabilita tar-Regolament Bruxelles | bid-disposizzjoni
tal-art. 1.2(b) li tghid li r-Regolament “ma japplikax ghal falliment ...

jew procedimenti analogi”.

Fil-fatt is-sentenza taljana hija fost dawk li jissemmew fit-tieni sub-

paragrafu tal-art. 25.1 tar-Regolament dwar falliment:
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»L-ewwel sub-paragrafu ghandu wkoll japplika ghal sentenzi li jir-
rizultaw direttament mill-pro¢edimenti ta’ falliment u li jkunu marbuta
mill-grib maghhom ... ... ... «

13. Ir-raguni ghal din id-disposizzjoni giet imfissra hekk fir-rapport ta’
Miguel Virgos u Etienne Schmit imsemmi mid-debituri fir-rikors tal-

appell:

»194. Judgments arising from insolvency proceedings (Article 25(1),
second subparagraph)

»The Convention® also governs the recognition and enforcement of
judgments arising from insolvency proceedings. These are judgments
directly deriving from bankruptcy law which have a direct link to the
insolvency proceedings but do not relate to the opening, conduct and
closure of insolvency proceedings.

»Recognition and enforcement of such judgments are always
governed by the Convention whether they are adopted by the
bankruptcy court or by an ordinary court, as could be the case under
national law.

»195. The raison d’étre of this provision derives from the Judgment of
the Court of Justice of 22 February 1979 (Case 133/78) (Gourdain v.
Nadler [1979] ECR p. 733). Called upon to interpret Article 1(2) of the
1968 Brussels Convention®™ (which excludes the field of bankruptcy,
winding-up of insolvent companies, compositions and analogous
proceedings from its scope), the Court of Justice adopted a criterion to
define bankruptcy based on the nature of the action undertaken.
According to this criterion, actions the direct legal basis of which is the
insolvency law and which are closely linked with the insolvency
proceedings are not covered by the 1968 Brussels Convention. The
character of the judicial body which decides on this action is of no
importance.

»In accordance with this decision of the Court of Justice, such actions
should be subject to the Convention on insolvency proceedings or,
otherwise, in the overall Convention rules there might be unjustifiable
gaps between the general Convention and the specific Convention.
For this reason, Article 25(1), second subparagraph, of the Con-
vention on insolvency proceedings expressly adopts the same
criterion of delimitation.

»196. In order for the Convention on insolvency proceedings to apply
it is necessary that the action undertaken directly derives from insol-
vency law and be closely connected with the insolvency proceedings.

»Such is the case of actions which are based on (and not only
affected by) insolvency law and are only possible during the
insolvency proceedings or in direct relation with them. It includes ...

9

Il-predecessur tar-Regolament dwar falliment.

Il-predecessur tar-Regolament Bruxelles I.
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. actions on the personal liability of directors based upon
insolvency law ... ... ... «

Bl-argument tad-debituri jinholqu appuntu “unjustifiable gaps between
the general Convention and the specific Convention” li izda jinghalqu

bit-tieni sub-paragrafu tal-art. 25.1.

L-osservazzjoni tad-debituri illi “ll-pro¢eduri odjerni huma dwar res-
ponsabilita ta’ eredi u mhux ta’ direttur”** hija ovvjament hazina: is-
sentenza taljana kienet dwar responsabilita ta’ direttur, u d-debituri
kienu mharrka fil-kwalita taghhom ta’ werrieta u successuri tad-
direttur, li ghalhekk dahlu fiz-zarbun tieghu; ma Kkinitx dwar jekk
wirtuhx jew le, jew dwar jekk werrieta jirtux ukoll ir-responsabilitajiet
tad-direttur. L-argument li I-Qorti ta’ Palermo “assumiet” li d-debituri
huma werrieta tad-direttur meta ma kienx hemm provi dwar hekk
jolgot il-meritu tas-sentenza li ma huwiex sindakabbli fi proc¢eduri bhal
dik tallum — l-argument kellu jitressaq quddiem il-Qorti ta’ Palermo u
ma jistax jitressaqg illum quddiem din il-gorti. L-argument imbaghad illi
‘hemm elementi ta’ drittijiet personali, drittijiet ta’ eredita u su¢c¢essjoni
u elementi ta’ domicilju” ma huwiex hlief bzar fl-ghajnejn: il-gofol tal-
proc¢eduri li wasslu ghas-sentenza taljana kien “nell’accertamento di
tre elementi: I'inadempimento degli obblighi di cui sopra [viz. degli
amministratori verso i creditori della societa], il danno subito dalla

societa ed il nesso causale ... ... ... ; l-elementi msemmija mid-

debituri huma biss in¢identali.

16. L-ewwel aggravju huwa ghalhekk michud.

Ara nota 8, supra.
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17. It-tieni aggravju jghid illi I-kuratur kiseb awtorizzazzjoni mit-Tribunale
di Palermo biex jesegwixxi s-sentenza taljana kontra Lidia Galea u

kontra Valentina Randazzo biss, u mhux ukoll kontra Tommaso

Randazzo:
v en . provvediment moghti fit-18 ta’ Gunju 2014 mit-Tribunale di
Palermo ... awtorizza lill-kuratur fallimentari sabiex jesegwixxi s-

sentenza tat-28 ta’ Gunju 2012 kif prezentat mill-appellat nomine fir-
rikors quddiem l-ewwel qorti. F’'dan il-provvediment hemm miktub
fpagna 1 is-segwenti:

»“Dagli accertamenti € emerso che Tommaso Randazzo e
impossidente mentre le Sig.re Lidia Galea e Valentina Randazzo
sono entrambe proprietarie degli immobili meglio indicate nei
documenti allegati.”

»Apparti dan fpagna 3 hemm miktub illi:

»“... esecuzione nei confronti di Galea Lidia e Randazzo Valent-
ina col il patroconio dell’Avv. Mario de Marco.

»“... e procedure ad esecuzione forzata in Palermo [sic] di Galea
Lidia e Randazzo Valentina ...”

»Minn dan il-provediment li jawtorizza lill-appellat nomine sabiex ...
jipprocedi ghall-esekuzzjoni tas-sentenza, ma hemm |-ebda referenza
ghall-appellant Tommaso Randazzo. Dan ifisser, ghalhekk, li s-
sentenza tat-Tribunal ta’ Palermo ma kellhiex tigi ddikjarata mill-ewwel
gorti bhala enforzabbli kontra I-appellat Tommaso Randazzo. Huwa
¢ar mid-dokumenti esebiti mill-appellat nomine stess li I-kuratur tal-
ltalia gatt ma nghata l-awtorita mit-Tribunale di Palermo sabiex
jipproc¢edi kontra Tommaso Randazzo.«

18. Li talab il-kuratur hija I-esekuzzjoni tas-sentenza taljana, mhux il-hrug
ta’ mandati esekuttivi kontra d-debituri (dan gieghed jinghad bla pre-
gudizzju ghall-kwistjoni jekk il-kuratur kellux jitlob mill-ewwel il-hrug ta’
mandati esekuttivi bhallikieku s-sentenza taljana kienet sentenza ta’
gorti fMalta, minghajr il-htiega tal-proc¢eduri tallum). Dan l-aggravju
kien ikollu relevanza li kieku ntalab il-hrug ta’ mandat esekuttiv kontra
Tommaso Randazzo, izda ma ghandu ebda relevanza ghall-ghanijiet

tal-proc¢eduri tallum.

19. It-tieni aggravju huwa wkoll ghalhekk mi¢hud.

10
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20. It-tielet aggravju jghid illi Tommaso Randazzo kien minorenni meta s-
soc¢jeta Giapa s.r.l. tgieghdet fi stral¢ u giet dikjarata falluta fis-snin

2004 u 2004. Ikompli hekk:

Pooo een .. il-pro¢eduri tat-Tribunal di Palermo (li twieled fit-28 ta’
Settembru 1988)'* ma kellhomx jigu rikonoxxuti u enforzati kontra |-
appellanti u dan stante li jmorru kontra l-ordni pubbliku ta’ Malta ai
termini tal-artikoli 34 u 26 rispettivament tar-Regolamenti in kwistjoni.

»F’¢erti kazijiet, kif qalet I-Qorti Ewropea®, hemm bzonn li jsir skrutinju
tas-sostansiv tal-pro¢eduri li jkunu ged jigu rikonoxxuti u enforzati
minn grati ohrajn sabiex jigi ddeterminat jekk I-ordni pubbliku jkunx ser
jigi mittiefes. ll-gorti galet ukoll illi:

»“Recourse to the clause on public policy in Article 27, point 1, of
the Convention can be envisaged only where recognition or
enforcement of the judgment delivered in another Contracting
State would be at variance to an unacceptable degree with the
legal order of the State in which enforcement is sought inasmuch
as it infringes a fundamental principle. In order for the prohibition
of any review of the foreign judgment as to its substance to be
observed, the infringement would have to constitute a manifest
breach of a rule of law regarded as essential in the legal order of
the State in which enforcement is sought or of a right recognised
as being fundamental within that legal order.

»llli jekk inharsu lejn is-sentenza tat-Tribunale di Palermo fis-sustanza
taghha nintebhu illi I-kumpannija in kwistjoni u cioe Giapa s.r.l. kienet
marret in likwidazzjoni bejn is-sena 2002 u 2003 u dikjarata falluta fid-
29 ta’ Marzu 2004. lI-missier ta’ Tommaso, Pietro Randazzo, meta gie
rrikonoxxut illi ma amministrax |-istess kumpannija korrettement (dan
ukoll ma jistax jigi kkonfermat definitament), |-appellat Tommaso
Randazzo kien ghadu minorenni u ghalhekk ma setax, fil-kaz li kien
hemm accetazzjoni tal-wirt tal-missier Pietro Randazzo (li f'dan il-kaz
ma kien hemm l-ebda prova) jigi kkundannat minn qorti f'sentenza
sussegwenti. Dan imur kontra I-prin¢ipju ta’ ordni pubbliku ta’ Malta
fejn persuna illi tkun taht I'eta meta jkun hemm responsabilita tal-
axxedenti taghha ma tistax tigi kkundannata sabiex taghmel tajjeb
ghal agir ta’ dan tal-ahhar peress li hi tkun taht I-eta.

»llli kien ukoll kontra kull principju legali li minorenni ma jkunx
rapprezentat minn kuratur fi pro¢eduri ta’ falliment li wasslu ghall-
pro¢eduri li mmaturaw f’'sentenza li tinvolvi responsabilita personali.«

21. Ma hemm ebda principju ta’ ordni pubbliku li werriet — u huwa fatt

accettat mis-sentenza taljana li Tommaso Randazzo wiret lil missieru

Presumibilment huwa Tommaso Randazzo u mhux it-Tribunale di Palermo li twieled
fit-28 ta’ Settembru 1988.

»Régie nationale des usines Renault SA v. Maxicar SpA and Orazio Formento, C-
38/98.
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22.

23.

24.

— ma jiritx ukoll id-djun li nholqu meta kien ghadu minorenni. Jekk fil-
fatt Tommaso kienx werriet ta’ missieru, jekk accettax il-wirt u setax
jaccetta I-wirt billi kien minorenni, huma kwistjonijiet li kellhom
jitressqu quddiem il-Qorti ta’ Palermo u mhux issa, fdan Il-istadju u

qguddiem din il-gorti.

Barra minn hekk, il-proc¢eduri li wasslu ghad-dikjarazzjoni ta’ falliment
fl-2004 ma kinux dwar ir-responsabilita tad-direttur izda dwar l-in-
solvenza tas-socjeta. ll-proceduri li lagtu lii Tommaso Randazzo ma
kinux dawk li wasslu ghad-dikjarazzjoni ta’ falliment tas-socjeta izda
dawk li wasslu ghas-sentenza taljana u li nbdew b’atto di citazione tal-
2007 notifikat “tra il 21 maggio ed il 9 giugno 2007”, meta allura
Tommaso kellu tmintax-il sena'*. Ghalhekk is-sentenza li iddikjarat lil
Tommaso Randazzo debitur inghatat meta kien maggorenni u wara

kawza li nbdiet meta kien ga maggorenni.
It-tielet aggravju huwa ghalhekk mi¢hud.

Ir-raba’ aggravju wkoll huwa msejjes fuq |-ectezzjoni ta’ ordni

pubbliku, u hu mfisser hekk:

»Kif diga inghad izjed ’il fuq rigward |-ordni pubbliku ... ... ... l-istess
japplika ghal dan l-aggravju. Hawnhekk pero I-Qrati Maltin m’ghand-
homx ghalfejn jidhlu fis-sostantiv tal-pro¢eduri tat-Tribunale di
Palermo. Ghandu jinghad illi fil-pro¢eduri tat-tribunal hemm nuqqas ta’
informazzjoni rigward jekk kienx hemm difiza Justa, rigward jekk I-
appellanti kinux verament accettaw I-eredita tal-missier Pietro
Randazzo u dwar ir-regoli li japplikaw rigward l|-a¢cettazzjoni tal-
eredita. Fil-fatt, il-Qrati Ewropej applikaw I-artikolu 27 tar-Regolament
numru 44/2001 u kkonkludew li kien hemm vjolazzjoni tal-ordni
pubbliku proc¢edural meta kien hemm sentenzi barranin minghajr

14

Jekk tassew kien Tommaso Randazzo u mhux it-Tribunale di Palermo li twieled fit-28
ta’ Settembru 1988 (ara nota 12), mela Tommaso Randazzo ghalaq tmintax-il sena
fit-28 ta’ Settembru 2006, gabel ma nbdiet il-kawza kontrieh.
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ragunijiet u informazzjoni insufficenti jew qarrieqa rigward id-difiza.
Jidher li fil-kaz in desamina hemm bosta fatturi li jistghu jagghu taht
din il-kappa. Fosthom hemm in-nuqqas ta’ informazzjoni rigward id-
difisa tal-appellanti quddiem it-Tribunale di Palermo u allura nugqgas ta’
informazzjoni rigward jekk kienx hemm xi tip ta’ risposta min-naha
taghhom u jekk kellhomx I-opportunita skont il-prin¢ipju tal-audi
alterem partem. Dan kollu juri li I-ewwel gorti ma setghetx tirrikonoxxi u
tordna l-esekuzzjoni tas-sentenza in kwistjoni meta l-istess sentenza
tmur kontra I-ordni pubbliku proc¢edurali ta' Malta.«

L-gharfien ta’ sentenzi ta’ qgrati ta’ stati membri tal-Unjoni Ewropea
mill-grati ta’ stat membru iehor hu msejjes fuq il-fidu¢ja reciproka, viz.
illi I-qorti ghandha temmen illi I-gorti fi stat membru iehor imxiet
b’korrettezza u b’harsien tal-kriterji ta’ smigh xieraq. ll-gorti msejha
biex tesegwixxi sentenza ta’ qorti ohra ma tehtiegx informazzjoni dwar
hekk, ghax din hija konsegwenza tal-fidu¢ja re¢iproka. Ma huwiex fuq
min jitlob l-esekuzzjoni tas-sentenza li juri li kien hemm smigh xieragq;
[-oneru huwa fugq min jopponi I-esekuzzjoni li juri li ma nghatax smigh

xieraq, u d-debituri ma ressqu ebda prova dwar hekk.

Dwar l-allegazzjoni li s-sentenza taljana hija “minghajr ragunijiet”, il-
gorti tosserva illi I-kwistjoni quddiem il-Qorti ta’ Palermo kienet jekk
kienx hemm |-estremi tar-responsabilita tal-amministratur ta’ socjeta
lejn il-kredituri, u mhux jekk id-debituri kinux tassew werrieta jew kinux
tassew accettaw il-wirt tal-amministratur; il-kontestazzjoni kienet dwar
ir-responsabilita tal-awtur tad-debituri, u d-decizjoni dwar hekk hija
motivata. Id-debituri ma ressqu ebda prova, imgar billi jipproducu
kopja tat-twegiba taghhom quddiem il-Qorti ta’ Palermo, biex juru li
kien hemm kontestazzjoni wkoll dwar il-wirt jew dwar l-accettazzjoni
tal-wirt, u li din l-e¢¢ezzjoni taghhom giet imwarrba minghajr motiv-

azzjoni.
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27. Ir-raba’ aggravju wkoll huwa ghalkhek michud.

28. ll-hames u l-ahhar aggravju jghid:

»llli huwa principju proc¢edurali fi hdan I-ordni pubbliku ta’ Malta illi jekk
sentenza giet moghtija kontra persuna b’isem partikolari, kull rikonixxi-
ment jew enforzabilitda sussegwenti jista’ johrog biss kontra I-istess
isem Kkif riprodott fis-sentenza. F’dan il-kaz is-sentenza tat-Tribunale di
Palermo nghatat kontra ‘Lidia Galea’ u mhux kontra ‘Lidia Randazzo’
kif giet rikonoxxuta u enforzata quddiem |-ewwel qorti. F'dan il-kaz
ghalhekk ... ... ... is-sentenza tat-Tribunale di Palermo ma tistax tigi
rikonoxxuta u enforzata stante li tmur kontra I-ordni pubbliku
proc¢edurali ta’ Malta.«

29. Dan l-aggravju huwa fieragh. Ma hemm ebda kontestazzjoni illi Lidia

Galea u Lidia Randazzo xebba Galea ma humiex l-istess persuna: il-

persuna li kontra taghha nghatat is-sentenza taljana. Jekk tidhirx bl-

isem ta’ xebba jew bl-isem ta’ mizzewda, tibga’ I-istess persuna li ma

hemmx dubju dwar I-identita taghha.

30. L-aggravju huwa ghalhekk mi¢hud.

31. Ghal dawn ir-ragunijiet din il-gorti hija tal-fehma illi ma hemmx I-

estremi li jwassluha biex ma taghrafx is-sentenza taljana. Ghalhekk

tichad l-appell u tikkonferma d-dikriet moghti mill-Prim’Awla tal-Qorti

Civili fis-26 ta’ April 2016 fil-parti dispositiva tieghu.

32. L-ispejjez ta’ dan l-appell ihallsuhom id-debituri.

Silvio Camilleri Giannino Caruana Demajo Noel Cuschieri

President

Imhallef Imhallef

Deputat Registratur

df
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