Qorti tal-Appell
(Kompetenza Inferjuri)
Imhallef Anthony Ellul

Appell numru: 177/13

Atlas Insurance PCC Ltd (C5061) bhala surrogata fid-drittijiet tal-assigurat
taghha Ale Petrus Couperus, u l-istess Ale Petrus Couperus (appellati)
VS

Darren Grech (ID 430780M) (appellant)

18 ta’ April 2017

1. Din hija kawza ghall-hlas ta’ €6,743.70 rapprezentanti danni sofferti
miz-zewg atturi konsegwenzjalment ghall-in¢ident marittimu li sehh
fit-3 ta’ Marzu 2012 li fih kienet involuta d-dghajsa “ Out of the Blue”
proprjeta’ tar-rikorrent Couperus (l-assikurat tas-socjeta’ rikorrenti
Atlas Insurance PCC Ltd).

2. Fl-awiz taghhom ipprezentat fid-19 ta’ Gunju 2013 quddiem il-Qorti tal-

Magistrati (Malta) l-atturi talbu li I-konvenut Darren Grech jigi kkundannat

ihallashom is-somma ta’ €6,743.70, (kwantu ghal €5,566.70 rapprezentanti d-

danni sofferti mid-dghajsa “Out of the Blue’ li ghalihom ghamlet tajjeb is-
soc¢jeta” Atlas Insurance PCC Ltd, €1000 rapprezentanti |-excess li hallas
Couperus, u €177 rapprezentanti survey fees) u dan bhala konsegwenza tal-
inCident marittimu li gara fit-3 ta’ Marzu 2012 meta d-dghajsa “Sea Jaguar”
misjuga mill-konvenut ghaddiet tant vi¢in tad-dghajsa “Out of the Blue” li
kkagunat ¢aqliq gawwi ta’ bahar b'mod |i d-dghajsa “Out of the Blue" sofriet
hsara. Bl-imghax legali mill-pagament (02.04.2012) u bl-ispejjez kontra |-

intimat.

3. Fir-risposta tieghu tat-22 ta’ Awwissu 2013 il-konvenut wiegeb biex jghid li t-
talbiet huma infondati fil-fatt u fid-dritt, li huwa ma jahtix ghall-hsarat



allegatament sofferti mid-dghajsa “Out of the Blue”, u li huwa ma kien
responsabbli ta’ ebda traskuragni, imperizja jew nuggas ta’ hila jew dixxiplina
fit-tbahhir tad-dghajsa “Sea Jaguar”. Sostna li kien diehel lejn il-moll tad-
Dwana skont I-istruzzjonijiet tat-turretta, bi speed baxx li baga’ jnaqqsu
sakemm trakka mal-moll. Qal wkoll li fi kwalunkwe kaz, |-ebda imghax ma

kellu jkun dovut.

. Fid-decizjoni taghha tas-26 ta’ Mejju 2016 il-Qorti tal-Magistrati (Malta)

kkonkludiet li |-parti I-kbira tar-responsabilita” ghall-in¢ident kienet

effettivament attribwibbli lil-konvenut Grech u ghaldagstant ikkundannatu
jhallas lis-socjeta” attri¢i |-ammont ta’ €5,743.70; pero” abbazi tal-fatt li

dehriliha li I-attur Couperus kellu jerfa’ parti mir-responsabilita® ghall-inc¢ident

iddecidiet li s-somma ta’ €1,000 li kien hallas in linea ta” excess, kellha tibga” a
karigu tieghu. Iddikjarat ukoll li I-ispejjez u l-imghax mid-data tas-sentenza

kellhom ikunu kollha a karigu tal-konvenut.

. Il-konvenut hassu aggravat b’ din is-sentenza tal-Qorti tal-Magistrati (Malta) u

ghalhekk fil-15 ta’ Gunju 2016 intavola rikors tal-appell quddiem din il-gorti

fejn talabha tikkonfermaha in kwantu ddikjarat lil Ale Petrus Couperus
reponsabbli ghall-in¢ident, tirrevokaha in kwantu sabitu responsabbli in parti
biss u fejn ikkundannatu (lill-konvenut) ihallas lis-socjeta™ Atlas Insurance PCC
Ltd is-somma ta’ €5,743.70, u konsegwentement tilga’ I-ec¢¢ezzjonijiet kollha
tieghu u ti¢chad it-talbiet kollha tal-atturi appellati, bl-ispejjez taz-zewg istanzi

kontra taghhom.

. Is-soéjeta” attrici fl-14 ta” Novembru 2016 wiegbet biex tghid illi s-sentenza

appellata ghandha tigi kkonfermata, bl-imghax u bl-ispejjez taz-zewq istanzi

kontra l-istess konvenut appellat.

. Jigi osservat illi I-attur appellat Ale Petrus Couperus ma appellax minn dik il-

parti tas-sentenza fejn giet mi¢huda t-talba tieghu biex il-konvenut jigi

kkundannat jirrifondilu |-excess li kien hallas fl-ammont ta’ €1,000.



8. L-aggraviji tal-konvenut appellant huma s-segwenti:

(i) Fl-ewwel lok jilmenta li I-ewwel qorti ghamlet apprezzament hazin tal-

mertu meta sabitu responsabbli (imgar parzjalment) ghall-in¢ident,

ghaliex ma kkunsidratx:

(a) li kien ghaddej dead slow;

(b) li kien fl-impossiblita™ li jinnota jew li jara lil Couperus;

(c) li kien proprju l-istess Couperus li kellu jzomm a proper lookout;
(d) li “Out of the Blue' ma kellhiex fenders mahruga

(i)  Fit-tieni lok jilmenta li I-ewwel qorti nagset li tikkonsidra l-illegalitajiet
kommessi mill-attur Couperus, li kienu I-unika kawza tal-hsara mgarrba.
Jargumenta li r-responsabilita’ ta’ Couperus fl-ikkagunar tal-hsara li
huwa jghid li sofra hija wahda assoluta u ghalhekk I-ewwel qorti ma
setghet gatt talloka xi tip ta’ responsabilita” lilu. Jac¢enna wkoll ghall-
fatt li Couperus kien, skont il-ligi taghna, ' zona projbita ghal bcejjec
tal-bahar bhal tieghu. F' dan ir-rigward jaghmel riferenza ghar-
Regolament 14(4) u ghal Regolament 16 tal-L.S. 499.01.

(iii)  Fit-tielet lok isostni li l-atturi nagsu milli jippruvaw it-talbiet taghhom u
ghalhekk dawn kellhom jigu mi¢huda. Jargumenta li I-unici provi cari li
ngiebu kienu fil-fatt dawk li jattribwixxu r-responsabilita” shiha lill-attur

appellat Ale Petrus Couperus.
(iv)  Finalment jilmenta illi, minghajr hsara ghas-suespost, |-ewwel qorti
nagset milli takkolla lill-attur Couperus dak il-porzjon tal-ispejjez li

jirrapprezenta |-porzjon tal-ammont mitlub li hija kkundannatu jhallas.

9. Provi rigwardanti I-incident marittimu in kwistjoni:




(7) L-attur Ale Petrus Couperus:

L-attur Couperus fl-affidavit’ tieghu spjega li dak in-nhar tal-incident, hu u hutu
Ernest u John kienu geghdin fuqg id-dghajsa tieghu “Out of the Blu€e” fil-port tal-
Belt. F' hin minnhom wiehed minn hutu hassu ma jiflahx u ghalhekk ried jitlaq

minn fuq id-dghajsa. Qal illi:

"I was trying to reach shore and when I was about five metres, or possibly even
less, away from the shore, the other boat came around at high speed with the result
that waves were created and as a result the waves took us to shore and we hit it.

The waves were extremely high.

The boat which created these waves came from behind us and therefore I could not
be aware of what was going to happen and indeed when it happened it was
definitely too late for me to be able to do anything in the circumstances.”

Kontro-ezaminat® qal li ilu fil-pussess ta’ licenzja ta’ Kaptan sa mill-1995.
Ikkonferma Ili dak in-nhar tal-in¢ident kien ged jipprova jitrakka mal-moll
sabiex huh ikun jista’ jitla fug I-art. Qal li kien ged jimmanuvra b” mod angolat.
Mistogsi jekk kienx hemm Zzewd bastimenti irmiggjati mal-moll fejn sar |-
inCident irrisponda “ I say it is possible because I cant remember the details.”
Mistogsi jekk kienx ottjena I-permess biex jirmiggja mal-moll in kwistjoni gal
“...no, I did not obtain any permission.” Mistogsi dwar I-gholi tal-moll fejn
huwa mar biex jittrakka, huwa ammeta illi kif suggerit lilu dan mhux addattat
ghal dghajjes bhal tieghu, izda spjega li |-kaz tieghu kien wiehed ta’

emergenza.

Dwar il-mghewd li halla |-bastiment tal-konvenut qal:

"...the waves behind me were around a meter, a meter and a half high at least. They
were very high waves for the port and I actually ended up very close to the quay as a
result of the big waves which I had behind me."”

Mistoqgsi dwar jekk kellux il-fenders imnizzlin irrisponda fl-affermattiv.

"When I was trying to do this manouver the fenders were actually placed on the side.
.WActually T have to say that they were on both sides of the boat....I insist once again
fenders were actually on the boat.”

! Affidavit tal-attur Ale Petrus Couperus, fol 16.
2 Kontro-ezami tal-attur tad-9 ta’ April 2015, fol 84-86.



(i) _Il-konvenut Darren Grech:

Il-konvenut Darren Grech fl-affidavit® tieghu xehed i dak in-nhar tal-in¢ident
huwa kien fuq id-dghajsa tieghu bl-isem ta’ “Sea Jaguar” ma’ ¢ertu Roderick
Borg, li bhalu huwa wkoll kaptan licenzjat. Qal li kienu geghdin jaghtu servizzi

ta’ delivery lil xi vapur iehor li kien ‘il barra mit-tnax-il mil.

“Madwar mil barra I-port ghajjatna lil Valletta VTS’ i wasalna fil-fairway buoy. Huma
nfurmawna I kien tajjeb ghalina Ii nipprocedu fil-port ghax ma kienx hemm traffiku
u ahna bgajna dehlin.”

Kompla jispjega:

7

"Meta konna dehlin lura, wasaina I-breakwater u konna ghaddejjin bvelocita® ta
maawar 10 jew 10.4 knots. Infurmajt lit-turretta Ii konna dehlin u niftakar Ii naggast
l-ispeed bi procedura normali. Kif dhalt man-naha tal-Valletta Waterfront Zammejt
mal-green lateral mark tal-port kif naf Ii jitolbu r-regoli tal-COLREG tal-International
Marine Organization.”

Jiftakar li hekk kif kienu dehlin il-port raw zewg bastimenti ankrati mal-moll
tal-waterfront tal-Belt li kellhom il-passarella mal-art. Qal li jista’ jaghti I-kaz li
kienu |-Fernandez jew il-Hera. Qal li dak il-hin kien ghaddej b’‘madwar 7.6

knots.

“Kif wasalt bi dritt il-Fernandez jew il-Hera rajt dghajsa, Ii wara sirt naf Ii hija ta’ Ale
Couperus, Ii kienet donnha ged tipprova tidhol mal-poppa ta’ wiehed minn dawn il
bastimenti, min-naha tal-bini tad-dwana. Bhal donnu ried jidhol taht il-passarella ta’
wiehed minn dawn il-bastimenti jew inkella taht il-moll.”

Kompla jghid li kif raw hekk, hu u Roderick Borg irrimarkaw bejniethom dwar
x" kien ged jipprova jaghmel il-kaptan ta’ dak idghajsa. “ Fkull kaz ahna bgajna
dehlin dead slow biex nimmanuvraw u nidhlu mal-moll tad-Dwana.” Spjega li

kellhom igibu I|-clearance minn hemm peress li kienu hargu barra t-tnax-il mil

3 Affidavit tal-konvent Darren Grech, fol 75-76.
* Vessel Transport Service.



u kien Roderick Borg li nizel ghal tali clearance filwaqt li hu baga’ fuq id-
dghajsa.

"Jien bgajt fid-dghajsa mixghula sakemm ilesti Roderick u dak il-hin smajt lil xi hadd
fug il-VHF jghajjat lit-turretta i "Sea Jaguar”, skont hu, ghaddiet bis-sahha. Smajt
ukoll lit-turretta tistagsih min hu u fejn gieghed. Hu wegibhom Ii kien gieghed Pinto
Wharf u dak il-hin tat-turretta galulu biex jitlag peress Ii ma kellux permess jorbot
hemm. Jiena ghajjat lit-turretta sabiex nistagsihom x’ gara u huma galuli biex
inserrah rasi ghax ma kien hemm xejn.”

(iif) Roderick Borg (1i kien fuq is-"Sea Jaquar” mal-konvenut)

Roderick Borg fix-xiehda tieghu® ikkonferma li meta hu u I-konvenut kienu
dehlin lura u kienu waslu hdejn il-Fairway Buoy, ikkomunikaw mal-Valletta
VTS biex dawn jaghtuhom il-permess sabiex jidhlu fil-port. Qal li bejn il-
Fairway Buoy u |-breakwater kienu bdew inaqqsu I-velocita® sabiex ikunu

jistghu jimmanuvraw il-bastiment.

“Jien nixtieq nghid illi ahna bhala prassi innaggsu [l-ispeed tal-bastiment ahna u
dehlin sabiex innagqsu l-inkonvenjent lil dghajjes ohra ghalkemm gewwa [-port ma
Jistax wiehed jimxi iktar minn ghaxar knots fis-siegha. Ahna mbaghad meta wasalna
hdejn il-breakwater ergajna tlabna I-permess; dawna tal-VTS gharrfuna illi ma kienx
hemm traffiku fil-Port, allura ma kien hemm hadd qged jaghmel manuvrar, u tawna /-
permess sablex nibgghu dehlin.

Ahna mbaghad bgajna dehlin. X’ hin wasalna hdejn il-Pixkerija ergajna naggasna /-
Ispeed minimum tal-bastiment, jigifieri xi 5 knots. Ahna konna dehlin hdejn il
Baggage Room tad-Dwana sabiex nghaddu d-dokumentazzjoni peress illi konna
hrigna xi affarijiet ‘il barra mill-ibhra territorjali u allura kellna nghaddu d-

dokumentazzjoni.”

Spjega li I-Baggage Room tad-Dwana fejn kienu sejrin hija iktar ‘il gewwa mill-
Valletta Waterfront, u ghalhekk kellhom bil-fors jghaddu minn quddiem Pinto
Wharf. Qal li osservaw li lejn I-ahhar parti ta’ Pinto Wharf kien hemm Zewg
bastimenti tal-injam li dehrlu li kienu I-Fernandez u |-Hera u li dawn kienu

marbutin bl-ankra quddiem u |-gangway fuq wara.

"Kif gbiznihom dawn iz-Zewg dghajjes stajna nosservaw dghajsa bajda ged
timmanuvra mal-moll u ahna mill-ewwel bdejna nitkellmu bejnietna u bdejna
nippruvaw nifhmu x’ kien ged jipprova jaghmel ma’ dan il-moll. U ahna rajniha
stramba x’ kien ged jaghmel ghax kien qgisu bil-mauvrar tieghu kien gisu ged jidho!
taht il-gangway ta’ wiehed mill-bastimenti Ii kien iktar il gewwa mill-wiehed Ii kien
hemm. Din id-dghajsa I-bajda rajniha biss wara Ii konna gbiZzna dawn iz-Zewg
bastmenti tal-injam i kienu sorguti kif spjegajt gabel.

> Xiehda ta’ Roderick Borg tat-12 ta’ Marzu 2015, fol 78-80.



Jiena Kif rajtha d-dghajsa rajtha ghadha rtirata 'l barra mill-moll izda kienet geghda
fid-direzzjoni geghda tersaq lejn il-moll jigifieri kellha -pruwa taghha kien ged
Jidhol lejn il-moll. X” kellu " mohhu min kien ged jimmanigja dik id-dghajsa ma
nistax nghidlek.”

Kompla jghid li kif lestew mill-Baggage room tad-Dwana (fejn waqgfu biex
jghaddu d-dokumentazzjoni) regghu gabu I-permess tal-port biex ikunu
jistghu imorru fejn isorgu s-soltu. Qal li kien ghadu fil-kabina meta sema’
konverzazzjoni mal-VTS fejn persuna (li wara skoprew li kienet Couperus)

kienet ged tghid li sofriet hsarat minhabba f’ ¢aqliq zejjed.

(iv) Alvin Formosa (Kaptan tal-"Fernandes 2”):

Alvin Formosa, fix-xiehda tieghu® qgal illi fiz-zmien tal-incident in kwistjoni kien
il-kaptan tal-bastiment Fernandes 2 |i ghandu tul ta’ aktar minn 34 metru. Qal
li dak in-nhar tal-in¢ident dan il-bastiment kien bl-ankra ‘| quddiem marbut
poppa lura. Spjega li fil-fatt ma jhobbx jorbot paralellament mal-moll in
kwistjoni (Pinto Wharf) peress |li huwa wiehed gholi u maghmul ghal
cruiseliners mhux ghal dghajjes bhal tieghu. Qal li kien gieghed fuq il-poppa
jew fuq il-moll stess, jistenna biex jghabbi xi turisti mill-cruiseliners.
Ikkonferma li mal-moll ma kien hemm xejn ghajr dan I-imsemmi Fernandes 2,
u bastiment iehor simili bl-isem ta” Hera 2 li kienet sorduta bl-istess mod tal-

Fernandes 2.

Mistoqgsi mill-qorti fir-rigward tad-dghajsa (cabin cruiser) “Out of the Blue' tal-
attur, ftakar li raha marbuta bi dritt I-istess moll, u cioe” “alongside”. (Dan
kien wara li d-dghajsa kienet habtet mal-moll). Ftakar li n-nies ta’ fugha kienu
jidhru inkwetati u li huwa allura kien mar biex jara x’ gara.

"..stajt nikkonstata Ii fug il-moll kien hemm sporgut ‘il barra hadida illi fugha kien

hemm xi darba marbut fender kbir tal-cruise liner u dik il-fender ma baqghetx iktar
hemm u allura kien hemm din il-hadida sporguta '/ barra.”

® Xiehda ta’ Alvin Formosa tal-1 ta’ Gunju 2015, fol 88-89.



Mistogsi jekk innutax li I-"Out of the Blue” kellux il-fenders imnizzlin, gal li bl-
amment ma jiftakarx pero” ikkummenta illi ghal dak it-tip ta’ moll wiehed irid
ikollu fendering b’ sahhtu hafna u kbir hafna, mhux biss fid-dags izda wkoll fil-

wisgha sabiex jaqilghu ‘il barra sew minn mal-moll.

Zied jghid illi waqt li kien ged jipprova jassisti lil din id-dghajsa “Out of the
Blue’ sema’ lill-Kaptan jikkomunika bir-radio u jiftakar jisma’ c¢arament
kumment ta’ xi hadd minn fuq ir-radio isagsih min kien tah il-permess jorbot

hemm.

Kontro-ezaminat’ qal li meta ghaddiet is-"Sea Jaguar” id-dghajsa tal-attur
“Out of the Blue’ kienet diga hemm, u kienet xi erbghin (40) metru ‘il barra
mid-dghajsa Fernandes 2 (li fiha 125 pied).

(v)  Rapport tal-Pulizija

L-attur Ale Petrus Couperus dak in-nhar stess tal-incident ghamel rapport mal-

pulizija. Il-verzjoni li ta giet rapportata hekk:

"...whilst he was attempting to moor his leisure boat (Malta Transport Registration Number
13728) along pier Pinto 1, so as to drop off a person, another searaft (vessel) styled Sea
Jaguar passed by very close to his leisure boat at a very high speed with the consequence
that his leisure boat hit into the mentioned pier and substained lateral damages.”

(vi)  Il-pulizija Tancred Lino Debono PC29

II-pulizija Debono, li kien stazzjonat |-ghassa tal-Waterfront meta |-attur mar

jaghmel rapport dwar I-incident xehed® li sussegwentement ghar-rapport
huwa kien ikkomunika mat-turretta u dawn infurmawh li I-konvenut Grech kien
talabhom il-permess biex jidhol il-port (liema permess kien inghatalu peress li

ma kienx hemm traffiku quddiemu) filwaqt li Couperus ma kien talab ebda

7 Kontro-ezami ta’ Alvin Formosa, tad-9 ta’ Novembru 2015, fol 94-100.
8 Xiehda ta’ PC29 Tancred Lino Debono, tat-30 ta’ Gunju 2014, fol 24-27.



permess. Qal ukoll li kien ikkomunika mal-konvenut u dan qallu li kien ghaddej

“bvelocita' normali.”

Ix-xhud gal li kien mar ghand tas-security tal-Valletta Cruise Sport u talabhom
biex jara |-video recording tal-hin tal-in¢ident. Qal li mill-video effettivament
seta’ jara kull ma’ gara. Sfortunatament ma kinux f’ pozizzjoni li jaghtuh kopja
tal-video peress li l-apparat li jirrekordjaw bih ma kienx jahdem. Pero™ xehed

illi minn dak li ra mill-video seta’ jikkonstata is-segwenti:

"...jlena stajt nikkonstata illi d-dghajsa "Out of the Blue” kienet geghda hdejn 'Pinto 1’ iZzda
mhux ankrata 'Pinto 1°u ma kellhiex il-fenders imnizzlin mal-genb taghha. Jiena mill-video i
stajt nara, i niftakar nara car fil-video huwa illi kien hemm id-dghajsa "Out of the Blue” illi
meta hija rat id-dghajsa "Sea Jaguar” gejja lejha — anzi — meta sema’ d-dghajsa, resget mal-
genb.

Mill-video jiena stajt nikkonstata illi s-Sea Jaguar kien gieghed ipuntat ‘il barra lejn il-Pont u
vicin il-Pinto 1. Niftakar illi kien gieghed 'if gewwa, u ' dagga wahda stajt nara d-dghajsa "Out
of the Blue” bdliet ticcaglag hafna. U kienet kont cert illi kienet intlagtet peress illi fug il-video
stajt nara bic-cert illi kien hemm agitazzjoni. ...Rajt id-dghajsa diehla, rajt id-dghajsa ticcaglaq,
u rajt I-incident isir.”

Qal li meta bdiet tic¢aglaq id-dghajsa tal-attur din kienet “vicin hafna tal-moll’,

madwar zewq piedi. Ikkonferma li ma kinitx marbuta.

(vii)  Hsarat

Is-survey report’ (li jinkludi wkoll diversi ritratti) redatt mill-Marine Surveyor
Anthony Dalli jikkonstata I-hsarat li garrbet id-dghajsa “Out of the Blue’ fuq
in-naha tal-genb taghha. It-tiswijiet (inkluz 15% VAT) gew stmati fl-ammont

ta’ €6,566.70, u dan abbazi tal-qguotation’® mahruga mis-socjeta’ Boatcare
Trading Ltd. Skont il-*Final Discharge and Subrogation Form™! datata 2 ta’
April 2012 is-soéjeta” attri¢i, wara li naqgset l-ammont ta’ €1,000 Policy

Excess, hallset lil-attur Couperus is-somma ta’ €5,566.70.

10. Konsiderazzjoni tal-gorti.

% Survey Report, Dok TD1, fol 64-71.
10 Quotation tas-soc¢jeta’ Boatcare Trading Ltd, fol 55.
1 Subrogation Form, fol 62.



Din il-gorti wara li grat |-atti u semghet it-trattazzjoni, tosserva:-

(a) Dak in-nhar tal-in¢ident, |-attur, li kien ged isuq il-cabin cruiser tieghu “ Out
of the Blu€" fil-Port il-Kbir, iddecieda li jittrakka ma’ Pinto Wharf biex inizzel
lil huh mid-dghajsa peress li kien ged ihossu hazin. Manuvra li ghamel
minghajr ma talab permess mit-turretta biex jaghmel dan u lanqgas
m’gharrafhom x'’kien ser jaghmel. L-ingas li kellu jaghmel I-attur kien li
jgharraf lill-awtoritajiet bil-manuvra li kien behsiebu jaghmel. Il-fatt li fuq
il-bastiment kien hemm persuna li ma kinitx f’'sikitha ma kienx jintitola lill-
attur li jiehu prekawzjonijiet bazic¢i. Dan iktar u iktar meta tqgies li I-moll in
kwistjoni m’huwiex adattat sabiex mieghu jorbtu dghajjes bhal dik tal-
attur. Fatt li ammettieh |-attur stess. II-moll hu ddizinjat biex mieghu jorbtu
[-cruise liners.

(b) Il-Kaptan tal-" Fernandes 2”, spjega illi ghal tali tip ta’ moll wiehed irid ikollu
fenders b'sahhithom hafna u kbar hafna, mhux biss fid-dags izda wkoll fil-
wisa’ sabiex jagilghu ‘il barra sew minn mal-moll. Minkejja li I-attur jghid li
kellu |-fenders imnizzlin fug kull genb tad-dghajsa tieghu, il-pulizija
Tancred Lino Debono, li ra |-video footage tal-in¢ident, qal li I-fenders ma
kinux imnizzlin. Pero’ kienet x’kienet is-sitwazzjoni, hu evidenti li wkoll
jekk id-dghajsa kellha |-fenders, dawn ma kinux adegwati ghall-moll fejn |-
attur ried jorbot id-dghajsa tieghu;

(c) In¢identalment, mal-moll in kwistjoni, propju fejn I-attur kien ged jipprova
jiitrakka, kien hemm zewg dghajjes tal-injam marbutin (b’ tul ta’
madwar 34 metru); il-" Fernandes 2" u |- Hera 2%

(d) Wagqt li I-attur kien ged jaghmel il-manuvra tieghu biex jipprova jittrakka
mal-moll, il-konvenut kien ghadu kemm dahal mill-breakwater, u kien ged
jipprocedi fil-Port il-Kbir (dan fuq I-awtorizzjazzjoni tat-turretta). Ried jibga’
sejjer sal-baggage wharf biex ihalli xi dokumentazzjoni u ghalhekk kellu
jghaddi proprju bi dritt fejn kien hemm I-attur jimmanuvra d-dghajsa
tieghu;

(e) Meta I-konvenut u Roderick Borg, li kien mieghu, waslu proprju bi dritt iz-
zewg bastimenti tal-injam innutaw id-dghajsa tal-attur li kienet ged
tipprova tittrakka mal-moll. Din kienet tant vicin ta’ wahda mid-
dghajjes tal-injam li rawha qisha qed tipprova tidhol taht il-
passarella (gangway) taghha. (Il-Kaptan tal-“Fernandes 2’ ukoll
ikkonferma li din kienet hdejn id-dghajsa tieghu). Irrizulta li Fernandes 2 hi
twila iktar minn 34 metri u mal-moll kienet marbuta mill-poppa. Hi
ghalhekk kredibbli u verosimili I-verzjoni tal-konvenut u Borg li ma
ndunawx bid-dghajsa tal-attur gabel ma gew proprju bi dritta. Kienet
mohbija wara I-bastiment. F'dawk i¢-¢irkostanzi ma jistax jinghad li |-
konvenut ma rahiex ghax ma kienx qged izomm “proper lookout’, kif
ikkonkludiet I-ewwel qorti. Ghaldaqstant, kuntrarjament ghal dak li
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rriteniet I-ewwel qorti, il-konvenut konsegwentement kien ukoll
fl-impossibilita® li jiehu xi passi biex ma jikkawzax inkonvenjenzi
lid-dghajsa tal-attur.

(f) Il-konvenut xehed li filF-mument li d-dghajsa tieghu kienet bi dritt id-

dghajsa tal-attur, kien ghaddej bi speed ta” madwar 7 knots; il-pulizija
Debono qgal li I-konvenut gqallu li kien ghaddej b'veloc¢ita® “normali”;
Roderick Borg qal li kienu ghaddejjin “dead slow' bi xi 5 knots. Ma
rrizultax li dik il-velo¢ita kienet iktar minn dik permessa f'dik iz-
zona tal-port. Il-fatt li d-dghajsa tal-attur habtet mal-moll ma jfissirx li s-
Sea Jaguar kien ghaddej b’xi velocita iktar milli suppost, dan iktar u iktar
meta tikkunsidra kemm kienet vi¢in tal-moll gabel sehh I-inCident (ara
deposizzjoni ta’ PC29 Tancred Debono). Inoltre, |-estent tal-hsara li saret
fid-dghajsa Out of the Blue fiha nnifisha tiskredita I-verzjoni tal-attur li I-
bastiment Sea Jaguar holog mghewd oghli ta" madwar metru u metru u
nofs. Il-hsara fid-dghajsa Out of the Blue hi lokalizzata u mhux it-tul kollu
tal-gemb fejn saret il-hsara. Probabilment il-hsara kienet tkun ferm ikbar li
kieku Sea Jaguar holoqg mghewg ta’ dak I-oghli.

(g) Langas ma jirrizulta li s-Sea Jaguar kien ghaddej “tant vicin” tad-dghajsa

(h)

In vista ta’ dan kollu din il-gorti tikkonkludi li I-atturi ma tawx prova li fuq bilanc¢ ta

tal-attur, kif iddikjara I-atturi fl-att li bih inbdew dawn il-proceduri. Alvin
Formosa, kaptan tal-"Fernandes 2’, xehed li d-dghajsa tal-konvenut kienet
‘il barra mill-pruwa tad-dghajsa tieghu (li fiha nfisha fiha xi 34 metru) b’ xi
erbghin (40) metru. Ghalhekk jigi li d-dghajsa tal-konvenut kienet
fil-fatt iktar minn sebghin (70) metru ‘'l barra mill-moll fejn kien
qed jipprova jittrakka I-attur.

Jirrizulta invece li dak il-hin li ghaddiet id-dghajsa tal-konvenut,
kienet proprju id-dghajsa tal-attur li kienet ferm vic¢in tal-moll
(skont il-pulizija Debono li ra I-video, kif I-attur “sema”” |-hoss tad-dghajsa
tal-konvenut togrob, huwa fil-fatt resaq mal-genb tal-moll — u mistogsi
kemm kienet ‘il barra mill-moll wiedgeb li kienet madwar zewg piedi). Mhux
ta’ b’xejn ghalhekk li bir-rima tal-bastiment tal-konvenut, id-dghajsa tal-
attur mal-ewwel habtet mal-moll u sofriet danni (u sahansitra skont il-
kaptan tal-“Fernandes 2’ proprju ma’ dik il-parti tal-moll kien hemm xi
hadida sporguta 'l barra”. Verzjoni li tikkontradici dik tal-attur li gal li spic¢a
tant vic¢in tal-moll minhabba I-mghewg oghli li holog il-bastiment Sea
Jaguar.

11. Konkluzjoni:

4

probabilta I-in¢ident de quo sehh tort tal-konvenut.

Ghal dawn il-motivi:
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(1) tilga’ I-appell tal-konvenut Darren Grech;

(2) tvarja s-sentenza tal-ewwel qorti fis-sens li I-atturi ma tawx prova li
I-konvenut ghandu xi responsabbilta ghall-incident meritu tal-kawza u
ghaldagstant tilga’ I-e¢cezzjonijiet tal-konvenut u tichad it-talba tal-

atturi bl-ispejjez taz-zewg istanzi kontra taghhom.

Anthony Ellul.
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