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QORTI CIVILI PRIM`AWLA 

  

 

ONOR. IMHALLEF 

JOSEPH ZAMMIT MCKEON 

 

 

Illum il-Hamis 30 ta` Marzu 2017 

 

 

 

Kawza Nru. 11 

Rikors Nru. 12/15 JZM 

 

 

Suzanne Busuttil, karta ta` l-identita` 

numru 19076(M) u Brian Busuttil, karta ta` 

l-identita` numru  525373(M) f`ismu proprju 

u bhala Direttur f`isem u in rapprezenza 

ta` Stealth Holdings Limited C 26763 

 

kontra 

 

1) Francis Busuttil & Sons Limited, C 334,  

2) B & S Contractors Limited, C 552,  3) 

Franco Busuttil ID 11461(M), 4) Michael 

Busuttil ID 51261(M), 5) Joseph Busuttil ID 

90968M, 6) Christian Busuttil ID 199278M u 

7) Jean Paul Busuttil ID 102172M, ilkoll fil-

kwalita` taghhom kollha bhala diretturi 

f`isem Francis Busuttil & Sons Limited u B 

& S Contractors Limited, hlief Franco 

Busuttil li ma huwiex Direttur ta` B & S 

Contractors Limited u Jean Paul Busuttil 

li ma huwiex direttur ta` Francis Busuttil 

& Sons Limited  
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Il-Qorti : 

 

 

I. Preliminari 

 

 

 Rat ir-rikors prezentat fis-7 ta` Jannar 2015 li jaqra hekk – 

 

 

Procedura taht l-Art 402 

 

 

1.  ILLI din hija procedura taht l-art 402 tal-Companies Act fejn qed 

jintalab rimedju mill-Qorti minhabba bejgh u trasferiment ta` l-assi u l-business 

ta`B & S Contractors Limited (B & S) lil Francis Busuttil & Sons Limited (FBS) 

Group skond il-presentation ta` PricewaterhouseCoopers (PwC). Ir-rimedju 

mitlub huwa illi l-Qorti tintervjeni biex izzomm milli jsir dan it-trasferiment u 

bejgh jew jekk sar/issir taghti ordni u provediment billi thassar tali trasferiment 

u bejgh u izzomm milli jerga jsir dan it-trasferiment u bejgh.  Illi fid-dawl li kien 

dekretat minn din il-Qorti, is-sussidjarji ta` B & S u ta` FBS u d-Diretturi 

rispettivi, ma gewx inkluzi bhala partijiet interessati, minkejja li r-rikorrenti 

jemmnu li huma partijiet interessati, u bir-riserva li tintalab is-sejha taghhom 

fil-kawza jekk ikun il-kaz; 

 

 

Sfond Fattwali   

 

 

2.  ILLI skond il-minuti tal-extraordinary general meeting tat-30 ta` 

Lulju 2014 tal-kumpanija B & S Contractors Limited, li l-esponenti ghandhom 

riservi fuqhom, gie deciz illi jinbieghu u jigu trasferiti l-assi u l-business ta` B&S 

lil FBS Group, skond il-presentation ta` PwC li tinkludi ukoll l-istima ta` PwC. 

Id-decizjoni hija kontestata ghaliex fil-fehma ta` l-esponenti l-percentagg mehtieg 

biex tittiehed extraordinary resolution f`B&S ma ntlahqitx. L-istima ta` PwC hija 

kontestata bil-qawwa kollha ghaliex fil-fehma ta` l-esponenti hemm nuqqas ta` 

riferenza ghal abuzi, frodi kbar u rregolarijatjiet ohrajn li allegatament saru u 

qed isiru, nuqqas ta` accountability, u nuqqas ta` kontroll intern u management 

effettiv. Apparti dan, il-valutazzjoni giet ippreparata fuq stimi, audited financial 

statements u budgets mhux korretti, u fuq agreement illi qed jigi erronjament 

interpretat – dan ghaliex B & S Contractors Limited, hija l-proprjetarja tal-linja 

u isem kummercjali Tiara, li allura ghandha l-jedd illi tikkontrolla u tisfrutta 

kommercjalment din il-marka. Li qed jigri huwa illi Foster Clark Products 

Limited (FCP), kumpanija sussidjara ta` FBS, qed tipproduci u tbiegh certi 

prodotti taht l-isem Tiara lil terzi minghajr kunsens. Jekk dawn il-profitti jigu 

riflessi fil-kotba ta` B & S, kif skond l-esponenti ghandu jsir, ikun hemm impatt 

sostanzjali fuq il-posizzjoni finanzjarja u l-valur ta` B&S – l-esponenti fil-kors 

tas-smigh juru illi l-valutazzjoni ta` l-assi, inkluz it-trademark Tiara,  u l-
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business ta` B&S hija zbaljata b`mod materjali u sinifikativ, u jressqu prova illi 

filwaqt illi hemm interessi differenti fil-kumpaniji, hemm nuqqas serju ta` 

indipendenza fil-process fis-sens illi l-persuni li kienu nvoluti fil-preparazzjoni u 

assistew lil PwC kienu biss Joseph Busuttil, Managing Director ta` FCP u Chris 

Degiorgio, Financial Controller u Finance Director ta` FCP – ma kien hemm ebda 

process at arm`s length. L-esponenti zammew fil-qosor din l-esposizzjoni ta` fatt, 

b`riserva ta` prova funditus fil-mertu; 

 

 

Pregudizzju  

 

 

3.  ILLI jista` jigi obiettat illi l-kumpaniji kollha fil-B&S Group u fil-

FBS Group huma kontrollati u il- proprieta` tal-hames Busuttil “legacy” families. 

Hemm pero` differenzi f` lis-statut ta` B&S u ta` FBS u differenzi fondamentali 

fid-dividend rights bejn l-azzjonisti ta` B&S u ta` FBS fis-sens illi l-esponenti 

jircievu dividend minghand  B & S, izda mhux minghand FBS ghaliex missier 

ir-rikorenti kien zamm l-uzufrutt ta` l-azzjonijiet tieghu f`FBS. Jekk allura l-assi 

u l-business ta` B&S huma trasferiti lil FBS jew xi sussidjarja ta` FBS, jigfieri 

kollox jigi trasferit lil-FBS Group u B&S tispicca, l-esponenti ma jircevux aktar 

dividends minn B & S.  

 

 

4.  ILLI inoltre, in kwantu l-valutazzjoni ta` PwC giet sinifikativament 

sottovalutata, jekk l-fondi tal-bejgh ikunu investiti f`low risk investment bhal ma 

hu attwalment ir-riskju reali ta` B & S, ser ikun hemm zewg konsegwenzi 

fondamentali: telf ta` qligh (income) u telf ta` net worth value. It-tnejn fuq livelli 

sinifikativi. 

 

 

5.  ILLI inoltre, jekk it-trademark Tiara jigi trasferit lil-FBS Group 

ikollu mpatt negattiv fuq it-trademark Foster Clark, propjeta ta` FBS, u ukoll fuq 

it-trademark Tiara peress li l-prodotti huma kwazi identici u ghaldaqstant dan 

inaqqas il-valur ta` FBS u taz-zewg trademarks, Foster Clark u Tiara. 

 

 

6.  Dan fil-fehma ta` l-esponenti jinkwadra ruhu precizament fit-

termini ta` l-art 402 peress illi “the affairs of the company have been or are being 

or are likely to be conducted in a manner that is, or that any act or omission of the 

company have been or are or are likely to be, oppressive, unfairly discriminatory 

against, or unfairly prejudicial, to a member or members or in a manner that is 

contrary to the interests of the members as a whole.” 

 

 

Id-digrieti tal-11 ta` Novembru 2014 
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7.  ILLI l-esponenti ppromovew talba simili fil-25 ta` Lulju 2014 

b`Rikors ghal interim order fl-atti tar-Rikors Numru 642/2012 JZM, li gie 

konkluz b`digriet tal-11 ta` Novembru 2014. Il-Qorti qieset it-talba fil-kuntest tat-

talba principali taghhom u rragunat illi ma kellhiex “prova sodisfacenti li turi li 

dak li riedu jiksbu r-rikorrenti bir-rikors taghhom tal-25 ta` Lulju 2014 

jippregudika l-istanza principali taghhom.” L-istess Qorti stqarret illi hija qieset 

it-talba bhala wahda ghal interim order fil-kuntest ta` talba principali ohra. 

Ghalhekk ma kien hemm ebda pronunzjament finali u definitiv fuq il-mertu tat-

talba odjerna ghaliex 1) kien hemm konsiderazzjoni bhala interim order u 2) fil-

kuntest ta` talba principali ohra. It-talba prezenti hija wahda awtonoma u 

indipendenti, mhux fil-kuntest ta` procedura ohra principali. Ghalhekk id-

digrieti tal-11 ta` Novembru 2014, ma jostawx ghat-talba prezenti, 

 

 

GHALDAQSTANT L-ESPONENTI jitolbu bil-qima lil din l-Onorabbli 

Qorti joghgobha taghti rimedju a tenur tal-Art 402 tal-Companies Act, billi 

twaqqaf jew thassar u twaqqaf il-bejgh u t-trasferiment ta` l-assi u l-business 

ta`B & S Contractors Limited lil Francis Busuttil & Sons Limited Group, u 

taghti kull direttiva u provediment li jidhrulha xierqa. 

 

 

 Rat ir-risposta tal-intimati kollha prezentata fil-5 ta` Frar 2015 li taqra 

hekk – 

 

 

Illi l-ewwel u qabel kollox il-mertu tar-rikors promotur tal-procedura 

odjerna diga` gie trattat u determinat definitivament minn dina l-Onorabbli 

Qorti permezz tad-decizjoni tal-11 ta` Novembru 2014 moghtija fir-rigward tar-

rikors numru 642/2012/2 JZM fl-ismijiet “Suzanne Busuttil et vs Francis 

Busuttil & Sons Limited et” – nec bis in idem. 

 

 

Illi ghalhekk din l-Onorabbli Qorti m`ghandhiex tikkonsidra it-talbiet tar-

rikorrenti liema istanza ma hi xejn hlief tentattiv iehor sabiex jostakolaw 

ristrutturar bzonnjuz ghall-interessi tan-negozju tal-familja Busuttil. 

 

 

Sfond Fattwali 

 

 

Illi l-fatti kif elenkati mir-rikorrenti fil-procedura odjerna huma ghal 

kollox `il boghod mill-verita, u huma biss frott ta` l-immaginazzjoni fertili 

taghhom. 
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Illi fi kwalunkwe kaz, anke jekk biss ghall-grazzja ta` l-argument, wiehed 

kellu jaqbel ma` dawn il-fatti, ic-cirkostanzi msemmija mir-rikorrenti l-istess ma 

jaghtux lok ghall-procedura odjerna. 

 

 

Il-Fatti Veri tat-Transazzjoni 

 

 

Illi bhala sfond ghandu jinghad li l-azzjonisti ta` Francis Busuttil & Sons 

Limited u ta` B&S Contractors Limited huma l-istess nies u f`kull kumpanija 

kull familja ghandha 20% tal-ishma. 

 

 

It-transazzjoni proposta ser issir kif gej: 

 

(1) Il-proprjeta mmobiljari ta` B&S Contractors Limited ser tigi 

trasferita lil Francis Busuttil & Sons Limited a bazi ta` l-oghla 

wahda minn zewg stejjem maghmula mill-periti Dr Edwin Mintoff u 

Mr Paul Camilleri, u li dwarhom ir-rikorrenti ma jaghmlu l-ebda 

lanjanza, u li ghalhekk wiehed ma jistax jifhem kif ir-rikorrenti 

qeghdin jopponu ghal dan it-trasferiment u dan ukoll meta s-sehem 

taghhom f`din il-proprjeta ser jibqa` l-istess ta` 20% f`kull kaz;  

 

(2) L-assi u l-haddiema tas-socjeta B&S Manufacturing Limited 

(li taghha r-rikorrenti mhumiex azzjonisti u liema socjeta m`hijiex 

parti f`din il-procedura) ser jigu trasferiti lis-socjeta Foster Clark 

Products Limited (f`liema socjeta ghal darb`ohra r-rikorrenti 

mhumiex azzjonisti, u liema socjeta m`hijiex parti f`din il-procedura) 

u dan skond rapport u stima ta` PricewaterhouseCoopers. 

 

(3) It-Trade Mark “Tiara” ser tigi trasferita mis-socjeta B&S 

Contractors Limited lis-socjeta Foster Clark Products Limited (ghal 

darb`ohra estranea ghal din il-procedura u li fiha r-rikorrenti 

m`humiex azzjonisti) skond rapport u stima ta` 

PricewaterhouseCoopers. 

 

 

Illi f`din it-transazzjoni l-azzjonisti kollha ta` B&S Contractors ser jigu 

trattati bl-istess mod u ser jircevu valur skond l-ishma taghhom minghajr ebda 

diskriminazzjoni/jew xi forma ta` pregudizzju. 

 

 

Illi l-esponenti jirrilevaw illi konsegwentement ghal dina t-transazzjoni r-

rikorrenti sejrin jippercepixxu s-somma ta` cirka zewg miljuni u sitt mitt elf Euro 

(€2,600,000) (is-sottolinear tal-esponenti) – cioe` is-sehem relattiv spettanti lilhom 

pro rata skond il-persentagg ta` ishma li jappartjenu lilhom u liema somma hi 
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ferm akbar mid-dividendi mhallsa mis-socjeta B&S Contractors Limited lir-

rikorrenti matul perjodu ta` 40 sena. 

 

 

Pregudizzju 

 

 

 Illi b`risposta ghal punti maghmula mir-rikorrenti dwar l-allegat 

pregudizzju, l-esponenti jixtiequ jaghmlu s-segwenti osservazzjonijiet: 

 

Illi jekk ir-rikorrenti ghandhom xi lment dwar id-“dividend rights” 

taghhom go FBS huma ghandhom jindirizzaw dan l-ilment kontra 

missierhom u mhux iressqu dan il-fatt bhala xi prova ta` pregudizzju 

f`dawn il-proceduri. 

 

Illi kontrarjament ghal dak allegat mir-rikorrenti, il-valutazzjoni ta` 

PricewaterhouseCoopers hi korretta. 

 

Illi t-trasferiment propost tat-Trade Mark “Tiara” favur Foster Clark 

Products Limited huwa ta` gid, anzi necessarju u fl-interess ta` l-azzjonisti 

kollha, kemm ta` FBS u ta` B&S, fosthom ir-rikorrenti. 

 

Illi r-rikorrenti ma gabu ebda prova, lanqas prima facie, illi fit-

transazzjoni proposta huma ser jigu diskriminati jew ser isofru xi 

pregudizzju, jew li s-socjeta B&S Contractors ser issofri xi pregudizzju.. 

 

 

Illi dak fuq espost juri illi it-talbiet tar-rikorrenti huma biss frivoli u 

vessatorji;  

 

 

Ghaldaqstant l-esponenti jissottomettu bir-rispett li dina l-Onorabbli Qorti 

ghandha tichad it-talbiet kollha tar-rikorrenti bl-ispejjez kontra taghhom. 

 

 

Bl-ispejjez u b`rizerva ta` kull azzjoni spettanti lill-esponenti kontra r-

rikorrenti, kompriz dawk ghad-danni fir-rigward. 

 

 

 Rat illi fl-udjenza tad-19 ta` Ottubru 2015 kienet ritirata l-ewwel 

eccezzjoni. 

 

 

  Rat illi fl-udjenza tal-20 ta` Mejju 2016 accettat illi l-provi li ngabru fil-

kawzi Nru 642/2012 JZM, Nru 802/2014 JZM u Nru 833/2014 JZM ikunu 

jikkostitwixxu prova ghall-fini ta` l-kawza tal-lum. 
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Semghet ix-xiehda u rat il-provi l-ohra li tressqu fil-kors tal-kawza. 

 

 

Rat in-noti ta` osservazzjonijiet tal-partijiet. 

 

 

Semghet is-sottomissjonijiet tal-ahhar. 

  

 

Rat l-atti l-ohra tal-kawza.  

 

 

II. Provi 

 

 

 Ir-rikorrenti Suzanne Busuttil tirreferi ghal-laqgha generali 

straordinarja ta` B & S Contractors Limtied tat-30 ta` Lulju 2014 fejn kien 

meqjus il-bejgh u trasferiment tan-negozju u assi ta` Francis Busuttil & Sons 

Limited kif irrizulta mill-presentazzjoni ta` d-ditta PricewaterhouseCoopers 

(PwC).  

 

 

Spjegat li fil-minuti ta` l-laqgha, il-bejgh kien approvat ghax favur kien 

hemm aktar minn 70% tal-fully paid up share capital having voting rights. 

 

 

Qalet illi l-vot kien oppressiv u ma kienx fl-interess ta` l-azzjonisti kollha.  

 

  

 Kompliet tghid illi l-valutazzjoni kontenuta fil-prezentazzjoni ta` PwC hija 

aktar baxxa mill-valur reali tan-negozju. 

 

 

Qalet li kien hekk ghal diversi ragunijiet fosthom illi (i) kien hemm hafna 

fondi li tnehhew mill-kumpannija u li ma gewx ikkunsidrati minn PwC ; (ii) il- 

bejgh ta` prodotti ta` Tiara ma kinux gew inkluzi ; (iii) il-valur tal-brand Tiara 

kien valutat baxx ; (iv) kien hemm nuqqasijiet fl-istrategiji u l-pjanijiet ; (v) kien 

hemm frodi, abbuz u mmaniggjar hazin.  

 

 

Qalet ukoll li kien hemm nuqqas ta` independenza u imparzjalita` fil-

preparazzjoni tal-valutazzjoni ghaliex kien hemm persuni partikolari nvoluti 

fosthom Joseph Busuttil u Chris Degiorgio.  
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 Stqarret illi d-decizjoni li ttiehdet fil-laqgha generali straordinarja tas-

socjeta` kienet nulla, ghaliex il-kumpannija naqset li tassigura illi jivvotaw biss 

dawk l-azzjonisti li kellha dritt jivvotaw. Spjegat li  20% ta` l-azzjonisti vvutaw 

kontra r-rizoluzzjoni u 13.33% tal-fully paid up share capital  ma kellux dritt 

jivvota fil-laqgha. Ghalhekk ir-rizoluzzjoni ma kinitx tilhaq ir-rekwizit ta` 70% 

skont kif ighidu l-memorandum u l-articles of association.  

 

  

 Kompliet tghid li hemm differenzi bejn il-memorandum ta` B & S u ta` 

FBS kemm ghal dak li jirrigwarda d-drittijiet ta` l-azzjonisti u kif ukoll ghar-

rigward tad-dividends.  

 

 

Fissret illi hi u huha jircievu d-dividend  minghand B & S izda ma 

jircevux dividends minghand FBS peress li missierha zamm l-uzufrutt.  F`B&S, 

kull 20% shareholding ghandu dritt awtomatiku li jappunta direttur fuq il-bord 

ta` diretturi tal-kumpanija hekk kif stipulat fl-artikolu 7(i) tal-memorandum of 

association tal-kumpanija.  Dan id-dritt mhux imsemmi fil-memorandum u l-

articles ta` FBS. Ghalkemm hu hekk fil-familja Busuttil hemm ftehim verbali illi 

kull legacy family  li ghandha 20% tas-share capital ghandha dritt li tappunta 

direttur fuq il-bord tad-diretturi. Dan il-ftehim verbali ma kienx qed jigi segwit 

ghaliex il-familja taghha mhijiex rapprezentata fuq il-bord, u hi biss mhix 

rapprezentata.  

 

 

Spjegat li t-trasferiment favur FBS ser ikun ta` detriment ghal uhud mill-

azzjonisti ta` B & S minhabba differenzi fil-persentaggi ta` l-azzjonisti u drittijiet 

ta` dividends. Tghid illi jekk it-trademark Tiara tigi trasferita lil FBS dan ser 

ikollu impatt negattiv fuq il-valur ta` dak il-prodott kif ukoll fuq il-valur tal-

prodotti ta` Foster Clark.  

 

 

 Qalet illi jekk t-trasferiment isehh, ser ikun il-kaz li n-negozju tal-familja 

Busuttil ser ikun ikkontrollat minn minoranza zghira ta` azzjonisti, u mhux ser 

ikun hemm integrita` u trasparenza.  

 

 

Hija insistiet li l-brands ghandhom jinzammu separati b`identita` 

separata.  

 

 

Ilmentat dwar it-trasferiment ta` l-ishma li sehh f`isem il-mejjet Charles 

Busuttil.  Insistiet illi l-ishma ta` Jennifer sive Wendy Busuttil kellhom jigu 

registrati f`isimha ; imbaghad hija tiddeciedi meta tbieghom jew tittrasferihom. 

Charles Busuttil kien akkwista hafna mill-ishma tieghu waqt iz-zwieg ma` 

martu u ghalhekk nofs dawk l-ishma kienu ta` martu u ma setax ghalhekk 

jinqasmu kollha fuq iz-zewg uliedu. Nofs l-ishma ta` Charles Busuttil setghu 
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jghaddu fuq iz-zewg uliedu waqt illi l-bqija kellhom jigu registrati fl-isem ta` 

ommhom.  

 

 

Kompliet tghid illi hafna fondi tal-kumpannija kienu trasferiti llegalment 

u depozitati go kontijiet bankarji fl-Isvizzera. Fil-fatt inholqu overseas sales 

commissions  li kienu fittizji. Din il-procedura twaqqfet biss lejn l-ahhar ta` l-

2011.  Il-flus ta` barra qatt ma gew ikkunsidrati minn PwC meta kienu qed 

ihejju l-valutazzjoni taghhom.  

 

 

 Sostniet illi m`ghandhiex fiducja fil-persuni nvoluti fl-immaniggjar u 

tmexxija tal-kumpannija. Hija qed tivvota kontra l-approvazzjoni ta` l-audited 

financial statements, id-directors` reports, l-auditors` reports, id-dikjarazzjonijiet 

tad-dividends u anke l-hatra ta` l-awdituri u tad-diretturi. 

 

 

Spjegat li hija u huha kienu kostretti jircievu cekkijiet ta` dividends 

minkejja li ma kinux qed jaqblu ma` l-ammonti u mal-mod kif kienu qed jigu 

distribwiti. Hija ppruvat tindirizza l-ilmenti taghha fuq il-livell tal-bord tad-

diretturi u wara fuq il-livell ta` l-azzjonisti. Ghax ma ttiehdet l-ebda azzjoni 

internament, kellha tirrikorri ghall-proceduri gudizzjarji.  

 

 

 Stqarret ukoll illi bil-fatt illi hi u huha accettaw id-dividends ma jfissirx li 

huma japprovaw it-trasferiment ta` l-assi u tan-negozju minn B & S ghal FBS.  

 

 

Sostniet illi bhala azzjonisti, huma ma ghandhomx awtorita` jiddeciedu 

dwar interim dividends. L-ittra li kienet takkumpanija l-interim dividend 

warrant iffirmata mill-company secretary kienet mimlija informazzjoni skorretta 

ghall-azzjonisti. L-interim dividend ta` Mejju 2015 kien distribwit minn retained 

earnings account balance. It-trasferiment ta` l-operazzjoni ta` B & S suppost 

sehh fl-2015 u ma kienx parti mir-retained earning balance ta` Dicembru 2014.  

 

 

 Qalet ukoll illi mhijiex direttur ezekuttiv ta` B & S u ma ghandhiex access 

ghall-accounts ta` B & S.  

 

 

Sostniet li hija ma tapprovax l-ittri li jkunu ffirmati mill-company 

secretary.  

 

 

Sahqet illi hi u huha vvutaw kontra l-bejgh u t-trasferiment ta` l-assi ta` B 

& S lil FBS.  

  



 

10 

 

 

John Richards - rapprezentant tal-Kontrollur tal-Proprjeta` Industrijali 

xehed illi fuq it-trademark Tiara, jirrizulta li l-proprjetarji B & S Contractors 

Limited ta` UB 41A, Industrial Estate, San Gwann.  Hemm zewg  

registrazzjonijiet bin-numru 51332 u 51331 li huma b` sehh mit-22 ta` Frar 2012 

u jirrigwardaw protezzjoni bi Class 32 ossija fuq prodotti li huma mineral and 

dilated waters and other non alcoholic drinks, fruit drinks  and fruit juices, 

syrups, instant flavoured drinks and soft drinks and other preparations in liquid 

or power form for making non-alcholic fruit, vegetables and cola beverages.   

 

 

 Kompla jghid li hemm zewg trademarks ohra li huma aktar antiki u gew 

renovati li jgibu n-numru 17965 u 17985 . It-trademark bin-numru 17965 jaghti 

protezzjoni fuq prodotti li huma class 30 ossija coffee, tea, cocoa, sugar, rice, 

artificial coffee, flour and preparation made from cereals, pastry and 

confectionary, honey, treacle, yeast, baking powder, salt, mustard, vinegar, sauces 

except salad dressings, spices and ice.  It-trademark  bin-numru 17985 joffri 

protezzjoni f` international class 29 ossija f` meat, fish, poultry and game, meat 

extracts, preserved dried and cooked fruit and vegetables, jellies, jams and 

products, edible oils and fats, salad dressings and preserves.   

 

 

 Xehed li l-ewwel registrazzjoni fir-rigward tat-trademark 51332 saret fit-

22 ta` Frar 2012, tal-51331 saret fit-22 ta` Frar 2012, tal-17965 saret fit-28 ta` 

Awissu 1987, u tal-17985 saret fil-11 ta` Settembru 1987. Dawn kollha 

ghandhom vigenti u ma kienx bdil fir-registered owner.  

  

 

 Ir-rikorrent Brian Busuttil xehed illi kien ilu azzjonista ta` B & S ghal 

aktar minn 27 sena. Fl-2014 ircieva gross dividends fl-ammont ta` EUR 608,618. 

Matul l-ghaxar snin precedenti l-2014, huwa inghata erba` Credit Suisse bank 

drafts ammontanti ghal EUR 525,579. Dawn id-drafts inghataw lilu minn 

Charles Busuttil u Joseph Busuttil.  Dawn il-fondi thallsu lilu bhala azzjonista 

ta` B & S minghajr ma ghaddew mill-holding company.  Il-familja tieghu li 

ghandha 20% ta` B & S hadet madwar €1.4 miljun fi bank drafts ta` Credit 

Suisse. Il-hames legacy families ta` B & S hadu flimkien €6.8 miljun ; skont ix-

xhud – bi frodi.  Il-flus ittiehdu mill-operating companies  ta` B & S ossija minn 

B & S Exports Limited u B & S Manufacturing Limited.  

 

 

 Stqarr li l-figuri li kienu adottati minn PwC fil-valutazzjoni ta` B & S 

mhux veritieri u korretti. 

 

 

Sostna illi wara l-mewt ta` Charles Busuttil, l-ishma tieghu ma setghux 

jigu trasferiti favur uliedu billi nofshom kienu jappartjenu lil martu.  Ghalhekk 
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ma kienx validu l-vot illi ttiehed fil-laqgha generali straordinarja tat-30 ta` Lulju 

2014.   

 

 

 Xehed li kellu jsir awditjar ta` B & S u ta` l-kumpanniji sussidjarji kollha 

minn korp indipendenti. Kellhom jigu nvestigati l-erba` diretturi ta` B & S 

Contractors li approvaw il-valutazzjoni skorretta ta` PwC, il-bord tad-diretturi 

ta` Foster Clark Products Limited, id-dirigenti ta` PwC, Av. Joseph J Vella u l-

konsulenti kollha nkarikati mill-grupp matul dawn l-ahhar 27 sena. Ghandha 

ssir investigazzjoni mill-Pulizija u mid-Dipartiment tat-Taxxi fuq il-kontijiet 

bankarji li kien hemm ma` Credit Suisse u ma` Coutts.  

 

 

Sostna li t-trasferiment ta` l-assi u l-operazzjoni ta` B & S a favur ta` FBS 

huwa diskriminatorja u jmur kontra l-interessi ta` l-azzjonisti.  

  

 

Joseph Busuttil xehed illi huwa direttur ta` FBS u Managing Director 

fil-B & S Group. Huwa Managing Director  ta` Foster Clark Products Limited. 

FBS hija proprjetarja ta` FCP.  FBS hija holding company. M`ghandhiex 

attivitajiet kummercjali, minkejja li l-marki huma taghha.  

 

 

Spjega li hemm bejgh li jsir minn FCP u hemm bejgh li jsir minn B & S 

Exports Limited.  

 

 

Spjega li FBS ghandha cash investments, ishma f`kumpanniji ohra 

fosthom FCP u FBS Marketing kif ukoll trademarks bl-isem ta` Foster Clark, 

Calypso, Tiara u Bevimix. Huwa kkonferma li saru valutazzjonijiet ta` dawn l-

ishma. Huwa spjega li sa fejn jaf hu qatt ma saret stima ta` trademarks per se. 

Dawn mhumiex valutati. Huwa spjega li meta gie approvat il-bejgh ta` B & S, 

FBS ezercitat id-dritt li kellha li tiehu lura trademark u dan minghajr ma 

ghaddiet l-ebda konsiderazzjoni.  

 

 

 Spjega li B & S Contractors ma bieghetx direttament prodotti bit-

trademark Tiara lil terzi. Insista li l-attivitajiet tal-grupp huma riflessi fil-

consolidated accounts. Il-bejgh ta` prodotti ta` Tiara huma hemm riflessi. Huwa 

spjega li B & S Contractors Limited u FBS m`ghandhomx impjegati.  

 

 

Jean Paul Busuttil xehed illi huwa jigi t-tifel ta` Louis Busuttil li huwa 

wiehed mill-hamest ahwa subien li ffurmaw FBS.  Huwa direttur ta` B&S.  Parti 

mill-prodotti bl-isem Tiara jigu manifatturati minn B & S u parti minn FCP. 

Ghalkemm ma kienx cert, huwa qal li t-trademark ta` Tiara hija proprjeta` ta` 



 

12 

 

Foster Clark. Huwa sostna li t-turnover tal-bejgh tal-prodotti tal-isem Tiara 

minn B & S Contractors jammonta ghal madwar €6.5 miljun.   

 

 

Huwa spjega li ma ghandux access ghal informazzjoni dwar Tiara 

products fi Foster Clark.   

 

 

Chris Degiorgio – Direttur Finanzi – FCP – xehed illi Tiara hija  

trademark. Hemm ftehim bejn Foster Clark u B & S biex B & S tkun tista` 

tbiegh certu prodotti ta` Tiara lil certi klijenti taht kundizzjonijiet stabbiliti 

minn Foster Clark. Dan sar sabiex ikun hemm market penetration. Spjega li dak 

iz-zmien, Foster Clark dehrilha li dan ma ghandux jidher fis-suq li huwa  

trademark  taghha u sussegwentement, B & S bdiet tiehu hsieb li jinnegozjaw 

bil-brand ta` Tiara, izda taht ftehim specifiku li d-decizjonijiet kollha u l-

produzzjoni kollha taqa` taht Foster Clark. Dan il-ftehim sar fi zmien meta 

kienet ghadha involuta Unilever f` Foster Clark u f`Jannar 2000, il-hamest ahwa 

ta` Busuttil saru s-sidien ta` l-intier peress li Unilever ma baqghetx involuta.  

 

 

 Spjega li l-prodotti ta` Tiara ghadhom jibieghu lil B & S export jew B & S 

Manufacturing. Spjega li x-xorb li huwa ta` Tiara jinbiegh direttament minn 

Foster Clarks lil terzi. Spjega li d-decizjoni finali dwar lil min tbiegh; f` liema 

swieq jinbiegh u l-kundizzjonijiet kollha hija f` idejn Foster Clark. Insista li 

dejjem hekk sar.  

 

 

Huwa cahad li qatt kien hemm xi diskussjonijiet sabiex jinbieghu t-

trademarks ta` Francis Busuttil & Sons Limited ; infatti lanqas inbieghu xi 

trademarks.  

 

 

John Zarb xehed illi kien ilu involut man-negozju tal-familja Busuttil sa 

mill-1982. Ikkonferma li huwa kien l-audit partner u ricentement sar konsulent. 

Kien responsabbli mill-valutazzjoni ricenti li saret tal-B & S Group. Saret abbazi 

tal-cash flows u profitti li tista` tiggenera jekk tibqa` ghaddejja bil-volum tax-

xoghol ta` FCP. 

 

 

B`referenza ghal dokumenti ezebiti a fol 893, 894, 908 u 909 (li cheques u 

bank drafts li marru ghand l-azzjonisti), huwa spjega li dawn gew mehuda in 

konsiderazzjoni fil-valutazzjoni u fil-konkluzjonijiet li wasal ghalihom. 

 

 

Ikkonferma li huwa kien konsapevoli ta` dawn il-figuri qabel ma ghamel l-

evalwazzjoni.  
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Kellu x` jaqsam mal-audit ghal hafna snin.  

 

 

Xehed illi meta giet l-offerta minghand Dr Oetker, huwa kien tkellem fit-

tul mal-management tal-grupp u kien tahom parir biex jiehdu l-offerti bis-

serjeta` peress li s-sitwazzjoni fil-grupp kien qed tinkwetah. Madanakollu dak iz-

zmien kienu ghadhom kemm ghamlu investiment kbir hafna fil-fabbrika u 

ghalhekk ma kienx iz-zmien tajjeb ghall-bejgh. 

 

 

Ikkonferma li fil-valutazzjoni li kien ghamel, kien ikkunsidrat il-valur tat-

trademarks u ta` l-intellectual property.  

 

 

Meta nghatat l-offerta ta` Dr Oetker, huwa kien intalab jaghti opinjoni 

tal-valur tal-grupp u huwa kien ta permess biex tigi avvicinata ditta ohra biex 

taghmel valutazzjoni ghaliex kien ahjar li jkun hemm aktar minn opinjoni 

wahda.  

 

 

Spjega li l-opinjoni dwar il-valur li hareg biha kienet oghla mill-offerta ta` 

Dr Oetker. Il-valutazzjoni saret fuq accounts konsolidati ta` FCP u B&S 

Manufacturing. 

 

 

 Jekk kien hemm income li ma giex iddikjarat personalment, dak in-

nuqqas ma ghandux relevanza ghall-financial statements tal-kumpannija. Jaf li 

kien hemm dhul iehor, commissions, suppliers u anke klijenti tal-kumpanijia, li 

nqasam bejn is-shareholders minflok kien dikjarat ghall-finijiet ta` taxxa.  

 

 

 Simon Flynn xehed illi huwa auditpartner ta` PwC fil-kaz tal-

kumpanniji ta` Francis Busuttil and Sons Limited u B & S Contractors Limited 

u dan ghal madwar 17-il sena.  Spjega li l-audit isir dwar B & S Contractors 

bhala socjeta`. Wara 1995, inholqu zewg kumpaniji ohra : B & S Manufacturing 

u B & S Export. In-negozju ta` Francis Busuttil & Sons Limited ghadda ghal 

Francis Busuttil & Sons Marketing u ghalhekk Francis Busuttil & Sons Limited 

hija biss receiver of dividend u interest income, u ghandha xi spejjez zghar. 

Spjega li jsiru l-audits specifici tal-kumpannija u tohrog opinjoni fuq il-legal 

entities separati u imbaghad isir consolidation tal-gruppi kemm ta` Francis 

Busuttil & Sons Limited u kemm tal-B & S ghax dawn huma zewg gruppi 

separati fejn jigu kkonsolidati r-rizultati tal-holding u tas-sussidjarji taghha.  

 

 

 Sostna li huwa qatt ma ra d-dokumenti li huma ezebiti a fol 893, 894, 908 

u 909.  
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Spjega li dawn ma jidhrux li huma dokumenti tal-B & S Contractors u 

ghalhekk mhumiex riflessi fil-kotba tal-kumpanija.  

 

 

Bhala awditur, huwa ma kienx b`dawk id-dokumenti.  

 

 

Xehed illi B & S Contractors ilha ma topera essenzjalment minn 1995 fl-

ambitu ta` bejgh u xiri. Id-dhul li ghandha gej minn rents u interest income  u 

spejjez. Fl-2013, kien hemm EUR 23,000 bhala spejjez li kienu  legal professional 

fees, audit fees, property depreciations.  

 

 

Qal illi ma jafx li s-shareholders ta` B & S Contractors Limited ircivew xi 

flus minn xi sorsi ohra relatati mal-kumpanija. Dawn evidentement ma gewx 

mill-kumpanija u ghalhekk ma sarx audit ta` x` seta` gara barra mill-kumpanija.  

 

 

Wara l-1995, B & S Contractors ma kellhiex advertising u marketing costs.  

 

 

 Stqarr illi l-financial statements kienu gew approvati u ma ntalabx 

jaghmel follow ups taghhom. Spjega li l-allegazzjonijiet li saru minn Suzanne 

Busuttil u huha kienu pjuttost generici tant li d-diretturi l-ohra rribattewhom.  

 

 

Huwa spjega li ma nstabu l-ebda irregolaritajiet f` FBS Limited u B & S 

Contractors Limited.  

 

 

Huwa stqarr illi l-kwistjoni dwar flejjes gejjin minn kontijiet bankarji 

esteri ma ghandhiex konnessjoni mal-accounts tal-kumpanija.  

 

 

Huwa nsista li meta jsir audit tal-accounts ta` kumpannija, trid issir 

distinzjoni bejn is-socjeta` u s-shareholders.  

 

 

Perit Dr Edwin Mintoff ikkonferma li huwa ghamel stima tal-istores u 

administration offices, Misrah Santa Venera, proprjeta` ta` B & S Contractors 

Limtied datat 10 ta` Mejju 2012. Spjega li huwa kien ghamel applikazzjoni biex 

isir zvilupp residenzjali u dana fit-23 ta` Gunju 2012 bir-referenza tal-

applikazzjoni bin-numru 5336/10. Il-permess hareg fl-4 ta` Novembru 2014. 

Spjega li tul il-process tal-applikazzjoni, huwa kellu indikazzjonijiet li l-permess 

kien ser jigi moghti. Spjega ukoll li l-potenzjalita` ta` l-izvilup ta` din il-

proprjeta` ma timpingix fuq il-valur tal-proprjeta` ghaliex il-valur li kien ghamel 

kien ha diga` in konsiderazzjoni l-planning policies  li kienu ezistenti dak iz-



 

15 

 

zmien. B`hekk il-valutazzjoni tieghu kienet diga` hadet in konsiderazzjoni l-fatt 

li l-permess kien ser jigi approvat. Spjega li fl-2015 huwa kien ghamel 

dikjarazzjoni li l-valur tal-proprjeta` kien baqa` l-istess.  

 

 

III. Fatti 

 

 

Din il-kawza giet istitwita wara illi n-negozju ta` B&S kien trasferit lis-

socjeta` Foster Clark Products Limited li hija kumpannija sussidjarja ta` FBS, u 

wara illi l-assi mmobbli ta` B&S kienu ttrasferiti lil Medina Food Manufacturing 

Company Limited, socjeta` sussidjarja ohra ta` FBS (ara l-verbal li sar fl-udjenza 

tat-22 ta` Novembru 2016).  Effett ta` dan iz-zewg trasferimenti, B&S ma 

baqghalhiex assi u waqfet min-negozju.  

 

 

It-trasferimenti kienu approvati minn 80% ta` l-azzjonisti ta` B & S fil-

laqgha generali straordinarja ta` l-azzjonisti li saret fit-30 ta` Lulju 2014. Erba` 

diretturi ta` B & S ukoll approvaw it-trasferiment fil-laqgha tal-bord li saret fit-3 

ta` Marzu 2014.  

 

 

Originarjament, abbazi tal-minuti approvati tal-laqgha tal-bord tad-

diretturi ta` B & S li saret fit-2 ta` Dicembru 2011 (fol 61),  ir-rikorrenti kienet 

accettat u qablet mat-trasferimenti, izda meta saret taf bil-valutazzjoni tan-

negozju ta` B & S li sar minn PwC, u l-valutazzjoni tal-assi immobbli li saret 

mill-Perit Dr Edwin Mintoff, hija opponiet it-trasferimenti u mexxiet bl-azzjoni 

odjerna skont l-Art 402 tal-Kap 386. 

 

 

IV. L-Art 402(1) tal-Kap 386  

 

  

Ir-rikorrenti qeghdin imexxu bl-azzjoni tal-lum abbazi tal-Art 402 tal-Kap 

386. 

 

 

L-ewwel (1) subinciz tal-Art.402 jaqra hekk – 

 

 Kull membru ta` kumpanija li jilmenta li l-affarijiet tal-kumpanija jkunu 

tmexxew jew qed jitmexxew jew aktarx jitmexxew b`mod li, jew li xi att jew 

ommissjoni tal-kumpanija kienu jew huma jew x`aktarx se jkunu oppressivi 

b`mod mhux gust diskriminatorji kontra, jew b`mod mhux gust ta` pregudizzju, 

ghal membru jew membri jew b`mod li jkunu kontra l-interessi tal-membri in 

generali, jista` jaghmel rikors lill-qorti ghal ordni taht dan l-artikolu. 

  

 



 

16 

 

Fis-sentenza li tat din il-Qorti (diversament presjeduta) [‘PA/GV] fit-30 

ta` Jannar 2008 fil-kawza “Cutajar pro et noe et vs S.C. & Company 

Limited et” inghad hekk – 

 

  

 Illi l-prova biex tirnexxi dina l-azzjoni tispetta lir-rikorrenti li ressqu dina 

l-azzjoni. Huma jridu jippruvaw li (a) l-affarijiet tal-kumpanija jkunu tmexxew 

jew qed jitmexxew jew aktarx jitmexxew b`mod li… (b) jew li xi att jew ommissjoni 

tal-kumpannija kienu jew huma jew x`aktarx se jkunu, oppressivi b`mod mhux 

gust diskriminatorji kontra, jew b`mod mhux gust ta` pregudizzju, ghal membru 

jew membri jew b`mod li jkunu kontra l-interessi tal-membri in generali. 

  

 Il-ligi taghna ma taghtix spjegazzjoni ta` x`inhu oppressiv b`mod mhux 

gust diskriminatorji kontra, jew b`mod mhux gust ta` pregudizzju.  Kull kaz 

ghalhekk irid jigi trattat u deciz fuq il-mertu tieghu proprju, u dana kaz b`kaz. L-

iskop tal-ligi hu biex il-Qorti tkun tista` tintervjeni f`dawk il-kazijiet fejn hemm 

bzonn li jinghata rimedju minhabba unfair dealing fejn jigi pruvat li kien hemm 

azzjonijiet jew ommissjonijiet li ma kienux gusti u li kienu ta` pregudizzju jew li 

l-affarijiet tal-kumpanija mhux qed jitmexxew sew. 

 

 

 Fis-sentenza li tat il-Qorti ta` Ghawdex (Gurisdizzjoni Superjuri) [AE] fl-4 

ta` Frar 2009 fil-kawza “Ellis vs Ellis” inghad hekk – 

 

  

 Jibda biex jinghad li dan il-provvediment jista’ jigi nvokat mill-membri 

kollha, u mhux biss minn membri minoritarji u m’hemmx dubju li d-diskrezzjoni 

u l-poteri moghtija lill-qorti f’dan il-kuntest huma wesghin. Minn dan il-

provvediment hu evidenti li : 

 

 (a)  Dan il-provvediment japplika wkoll f’kaz ta’ att jew ommissjoni 

izolata ; 

 

 (b)  Ir-rimedju jista’ jinghata kemm ghal dak li jkun gara fil-passat u 

wkoll xi att propost li jsir fil-futur ; 

 

 (c)  L-ilment jrid ikun fuq it-tmexxija tal-affarijiet tal-kumpannija 

jew fuq att jew ommissjoni tal-kumpannija. 

 

 

 Fis-sentenza taghha tad-9 ta` Marzu 2007 fil-kawza “Vella et vs Vella 

Brothers Ltd et”, il-Qorti tal-Appell qalet hekk – 

 

… l-Artikolu 402 ta` l-Att dwar il-kumpaniji jaghti diskrezzjoni 

pjuttost wiesa` lill-Qrati u dan ghaliex dawn il-provvedimenti ghandhom l-ghan 

li jissalvagwardjaw u jipprotegu lill-azzjonisti ta` socjeta` kummercjali, 

partikolarment lil dawk li huma minoritarji u li ghalhekk qeghdin fl-
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impossibilita` li jirregolaw il-mod li bih tkun qed titmexxa s-socjeta` li fiha huma 

jkollhom interess … 

  

 … din id-disposizzjoni, li hija bbazata fuq l-Art.459 tal-Companies Act 

(1985) Ingliza, hija ispirata fuq principji ta` ekwita` aktar milli minn drittijiet 

strettament legalistici biex ikun jista` jigi moghti rimedju. Dak li hu necessarju 

hu li l-azzjonista jipprova li minhabba l-gestjoni tas-socjeta` partikolari hu qed 

isofri, jew ukoll jista` jsofri, pregudizzju ta` natura oppressiva, ingusta jew 

diskriminatorja. Tali gestjoni tista` tirreferi sempliciment ghal xi att specifiku 

jew xi ommissjoni tal-kumpanija. Il-pregudizzju jista` jirreferi ghall-azzjonist li 

qed jippromwovi l-proceduri, ghal xi azzjonist iehor jew ghall-interess in generali 

ta` l-azzjonisti. Ma hemmx ghalfejn li huwa jipprova li huwa zgur ser isofri xi 

pregudizzju fil-futur. Tali prova tista` ssir fuq bazi ragjonevoli ta` possibilita` 

(“Vincent Monreal et v. Lino Delia noe” deciza mill-Prim`Awla tal-Qorti 

Civili fit-13 ta` Mejju, 1999). Infatti gie deciz mill-Qrati Inglizi fil-kawza in re 

Bovey Hotel Ventures Ltd [(1983) B.C.L.C. 290] li `the Court will not give a list 

of situations when this remedy may be resorted to however one principle remains 

clear. A shareholder may make use of this article when his shareholding in the 

company has been seriously diminished at least seriously jeopardized by reason of 

a course of conduct or the part of those who have the de facto control of the 

company, which has been unfair to the member concerned”. 

 

 … Fid-decizjoni O`Neill v Phillips moghtija mill-House of Lords fl-20 

ta` Mejju 1999, gie ritenut illi l-legislatur ried illi biex jinghata rimedju taht l-

artikolu jigi kkunsidrat il-kriterju ta` dak li huwa `fair`. Izda Lord Hoffman izid 

ighid li -  “Although fairness is a notion which can be applied to all kinds of 

activities, its content will depend upon the context in which it is being used … The 

requirement that prejudice must be suffered as a member should not be too 

narrowly or technically construed. 

 

 

 Fis-sentenza In Re Bovey Hotel Ventures Ltd (op. cit.) kien inghad 

hekk – 

 

 The test of unfairness must, I think, be an objective, not a subjective one. In 

other words it is not necessary for the petitioner to show that the persons who 

have had the de facto control of the company have acted as they did in the 

conscious knowledge that this was unfair to the petitioner or that they were acting 

in bad faith ; the test, I think, is whether a reasonable bystander observing the 

consequences of their conduct, would regard it as having unfairly prejudiced the 

petitioner`s interests. 

 

  

 Fis-sentenza “Monreal et vs Delia noe” (op. cit.) inghad illi – 

 

Dawn il-provedimenti huma ta` salvagwardja u ta` protezzjoni ghall-

azzjonisti ta` socjeta` kummercjali, b`mod partikolari ghal dawk li huma 
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minoritarji. Ir-rimedji li johorgu minn dawn il-provedimenti huma moghtija lil 

kull azzjonist ta` socjeta` kummercjali. Kull azzjonist, anke jekk hu minoritarju, 

ta` socjeta` kummercjali, anke jekk hi pubblika, jista` jitlob li jinghataw l-

ordnijiet kollha necessarji u opportuni, f`kaz li jirnexxielu jipprova illi minhabba 

l-gestjoni tal-istess socjeta` huwa qed isofri jew ukoll jista` jsofri xi pregudizzju 

ta` natura oppressiva, ingusta jew diskriminatorja. Tali gestjoni tista` tirreferi 

semplicement ghal xi att specifiku jew xi ommissjoni tal-kumpanija. Il-

pregudizzju jista` jirreferi ghall-azzjonist li qed jippromuovi l-proceduri, ghal xi 

azzjonist iehor jew ghall-interessi in generali tal-azzjonisti. In vista ta` dan kollu 

jista` jinghad li hu bizzejjed li l-azzjonista jipprova li huwa qed isofri jew 

eventwalment jista` jsofri xi pregudizzju minhabba xi agir tas-socjeta` li taghha 

huwa jippossjedi xi ishma. Ma hemmx ghalfejn li huwa jipprova li huwa zgur li 

ser isofri xi pregudizzju fil-futur. Tali prova tista` ssir fuq bazi ragjonevoli ta` 

probabbilita`. Inoltre, skond dak li hemm provdut fis-subartikolu (3) tal-istess 

artikolu 402, il-Qorti tista` tipprocedi biex taghmel kull ordni necessarja u 

opportuna skond dawn il-provedimenti, jekk jirrizulta li l-ilment tal-azzjonista 

hu sewwa bbazat u jekk il-Qorti thoss li huwa ekwu u gust li taghmel. 

 

 

Fis-sentenza taghha tal-31 ta` Jannar 2003 fil-kawza “Ellul vs Ellul pro 

et noe”, il-Qorti tal-Appell qalet illi – 

 

… Fil-ligi Ingliza (ara Art 459 tal-Companies Act, 1985) jinstab 

rimedju simili li hu maghruf bhala “The Unfair Prejudice Remedy”. Il-Qorti ta` l-

Appell Ingliza stabbiliet fil-kaz “in Re Saul D. Harrison & Sons plc ([1995]) 

1BCLC 14)”  il-linji ta` gwida dwar kif kellu jkun l-operat biex ikun jista` jigi 

kkwalifikat bhala, “unfairly prejudicial” (fit-test tal-Ligi Maltija din il-frazi hi 

tradotta “b`mod mhux gust ta` pregudizzju”). Wiehed kellu, fl-ewwel lok, jara jekk 

dak l-operat kienx jew le skond l-istatut tal-kumpanija. Izda fl-applikazzjoni tal-

imsemmija dispozizzjoni – ispirata fuq principji ta` ekwita` aktar milli minn 

drittijiet strettament legali – il-Qorti tiehu in konsiderazzjoni l-aspettattivi 

legittimi (“legitimate expectations”) li r-rikorrent jista` jkollu u li sikwiet ikunu 

ferm aktar wiesgha mid-drittijiet strettament legali li johorgu mill-istatut ta-

ssocjeta`. Dawn l-aspettativi legittimi jitwieldu minn xi relazzjonijiet personali 

partikolari bejn l-azzjonisti. Fil-kaz Ebrahimi vs Westbourne Galleries Ltd. 

([1973] AC 360) Lord Wilberforce elenka numru ta` sitwazzjonijiet fejn dan ir-

rimedju jista` jinghata, sitwazzjonijiet dawn li x`aktarx jinstabu f` kumpaniji 

zghar privati li ta` sikwiet jissejhu “quasi partnerhsips”, fosthom is-segwenti :- 

  

 “(i)  an association formed or continued on the basis of a personal 

relationship, involving mutual confidence – this element will often be found where 

a pre-existing partnership has been converted into a limited company ; 

  

 (ii)  an agreement, or understanding, that all, or some (for there may be 

“sleeping members”) of the shareholders shall participate in the conduct of the 

business ; 
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 (iii)  restriction upon the transfer of the members’ interest in the company 

– so that if confidence is lost, or one member is removed from management, he 

cannot take out his stake and go elsewhere”. 

 

 

 Fil-pagna 464 tat-Tielet Edizzjoni tal-Ferrar’s Company Law jinghad – 

 

… The position will vary greatly from the small private companies, 

commonly called quasi-partnerships, to public companies of considerable size. As 

a quasi-partnership, the company will usually have been formed or continued on 

the basis of a personal relationship involving mutual confidence. There may be an 

agreement or understanding that all or some of the shareholders are to 

participate in the conduct of the business. Restrictions on the transfer of shares 

will be the rule rather than the exception. The individuals involved may also have 

made relatively substantial capital contributions to the company.  Shareholders 

in such companies will be a small close-knit group, actively involved in many 

instances in the daytoday operations and financially and personally committed to 

the company. Here the scope for legitimate expectations beyond their strict legal 

rights is obviously greatest. 

 

However, as Lord Wilberforce stressed in Ebrahimi v Westbourne Galleries 

Ltd, the case for giving effect to equitable considerations must be made in each 

instance and it is not sufficient simply to assert that the company is small or 

private, for in many cases the basis of the relationship will be adequately and 

exhaustively laid down in the articles. If it is so defined by the articles or, for 

example, by the articles supplemented by a shareholders’ agreement, then there is 

little room for finding further legitimate expectations beyond those outlined in the 

documents. 

  

 The interests of shareholders in larger private and public companies, on 

the other hand, are likely to be quite different from those of shareholders in quasi-

partnerships and considerably more restricted. In these larger companies there is 

usually no underlying personal relationship, employment is rarely an issue and 

the shareholders are more interested in such matters as dividend yield and 

capital appreciation than involvement in the day-to-day running of the company. 

If they become dissatisfied, especially if it is a public company, they can sell their 

shares and withdraw from the company. Here the members rarely have 

expectations beyond their strict legal rights as provided by the articles. 

 

 “That is not to say that s.459 does not apply to larger private companies 

and public companies for the section is clearly not limited to quasi-partnerships. 

The point is that it may be harder to establish conduct which is unfairly 

prejudicial to the interests of the members in such companies. 

 

 

 Kif qalu Hicks u Goo fil-pagna 409 tal-Hames Edizzjoni ta` Cases and 

Materials on Company Law – 
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 In the early days of S.459, it was thought that the petitioner must have 

unfairly suffered prejudice to an interest as a member only (and not eg. as a 

director). This requirement has never been relaxed in that the Court is prepared to 

recognise that members may have different interests having regard to their rights, 

expectations and obligations (re a company (No 00477 of 1986 [1986 BCLC 376; 

O’Neill v Phillips. [1999] 1 WLR 1092). This is particularly so in quasi-

partnership cases where a minority is excluded from management. But where the 

articles make detailed provision for any departing members to sell their shares at 

a fair price, the position may be different …Section 459 has proved to be a 

powerful weapon for minority shareholders, particularly in the case of quasi-

partnerships. In such companies, minorities who are excluded from management 

participation or who unfairly suffer loss as a result of wrongdoing by directors or 

majority shareholders may get relief under the section. 

  

 

Fil-kawza In Re Hotel Ventures Ltd. (1983) Slade J iddeskriva ‘unfair 

prejudice’  hekk – 

 

 The test for unfairness must, I think, be an objective, not a subjective, one. 

In other words it is not necessary for the petitioner to show that the persons who 

have de facto control of the company have acted as they did in the conscious 

knowledge that this was unfair to the petitioner or that they were acting in bad 

faith ; the test, I think is whether a reasonable bystander observing the 

consequences of their conduct, would regard it as having unfairly prejudiced the 

petitioner’s interests.” 

 

 

Fil-pagna 449 tar-Raba` Edizzjoni tal-Farrar`s Company Law jinghad - 

 

A member`s interests are not necessarily limited, therefore, to his strict 

legal rights under the Articles and the Companies` Act but can extend also to 

legitimate expectations as to the conduct of the company`s affairs arising from the 

nature of the company and the agreements and understandings between the 

parties.”  

 

 

 V. Konsiderazzjonijiet  

 

 

Ir-rikorrenti qeghdin jilmentaw illi t-trasferiment tan-negozju u ta` l-assi 

ta` B & S Contractors Limited lil Francis Busuttil & Sons Limited kien 

manifestament oppressiv, diskriminatorju u ta` pregudizzju, kif ukoll illi r-

rizoluzzjoni fil-laqgha generali straordinarja ta` B & S li ddecidiet dak it-

trasferiment kienet nulla ghaliex ma kellhiex is-sostenn tal-maggoranza ta` 70% 

tal-ishma kif rikjest mill-memorandum u l-articles.  
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L-argumenti li r-rikorrenti gabu in sostenn tal-istanza taghhom huma :- 

  

i. Il-valutazzjoni tan-negozju u assi ta` B & S huma b` mod materjali 

u sinifikattiv anqas mill-valur reali taghhom ; 

 

ii. Il-pregudizzju fil-valur tal-marka TIARA ;  

 

iii. L-istejjem tal-periti huma iktar baxxi mill-valur reali u attwali fis-

suq, ghaliex ma kienx ittiehed kont tal-fatt illi kien ser johrog il-

permess ghal zvilupp illi drastikament jibdel il-potenzjal u l-valur ; 

  

iv. Il-process ma kienx indipendenti ; 

  

v. Ma ttiehed ebda kont tal-qaghda taghhom ghaliex huma tilfu 

dividends fuq l-ishma taghhom go B & S billi d-dividends fuq l-

ishma ta` FBS ma johduhomx huma izda missierhom ghax ghandu 

l-usufrutt ; 

  

vi. Bit-trasferiment kien konsolidat il-kontroll fuq il-bord ta` FBS fejn 

huma mhux rapprezentati ; kif lanqas ma huma rapprezentati fil-

bord ta` Foster Clark Products Limited li hija kumpannija 

sussidjarja ta` FBS ;  

 

vii. Kien hemm differenzi fil-proporzjonijiet u fil-pozizzjonijiet 

azzjonarji bejn B & S u FBS b`mod illi allura naqas il-valur tal-

ishma ; 

  

viii. Il-vot li ddecieda favur t-trasferiment fil-laqgha generali 

straordinarja ta` B & S huwa null.  

 

 

i. Il-valutazzjoni 

 

 

Ir-rikorrenti jsostnu li l-istima tan-negozju u tal-assi kienu sottovalutati 

peress li ma kienx ittiehed kont minn PricewaterhouseCoopers (PwC) meta 

ghamlu l-valutazzjoni taghhom illi kien hemm flus li kienu nhargu `l barra 

llegalment minn B&S.  Inghad ukoll illi l-financial statements ma jqisux li kien 

hemm turnover ta` miljuni ta` Ewro minn prodotti tal-brand Tiara li jinbieghu 

minn Foster Clark Products Limited lil terzi. Inoltre sahqu li dawk kienu profitti 

ta` B & S ghaliex Tiara bhala trademark hija proprjeta` ta` B & S waqt illi FCP 

ma ghandhiex setgha fuq Tiara.  Irrimarkaw illi anke l-valutazzjoni ta` Tiara 

kienet sottovalutata. Insistew illi l-kriterji adoperati ghall-valutazzjoni ma kinux 

ibbazati fuq pjanijiet u strategiji approvati minn B & S, kif ukoll illi ma kien 

hemm l-ebda pjan formali jew strategija approvata tal-kumpannija.  L-

assunzjonijiet kienu zbaljati.  
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Minkejja dawn il-lanjanzi, ir-rikorrenti ma ressqux provi teknici bhal xi 

rapport ta` ditta ta` awdituri ndependenti mill-kontendenti in sostenn ta` dak li 

kien qed jinghad.  Ma ressqu l-ebda valutazzjoni independenti li tista` taghmel 

sostenn fattwali u kredibbli ghal dak illi r-rikorrenti kienu qeghdin jilmentaw 

minnu.  Fil-kors tal-kawza ma saret l-ebda talba sabiex il-qorti tahtar esperti 

halli jaghtu valutazzjoni billi jaghtu kont ghal dak li kien pretiz mir-rikorrenti.  

Ghalhekk apparti dak li qalu r-rikorrenti, il-qorti m`ghandhiex prova valutattiva 

diversa u ndependenti minn dik li rrizulta li saret minn PwC.  

 

 

Il-korrettezza tal-valutazzjoni ta` PwC kienet ikkonfermata bil-gurament 

mis-senior partner tad-ditta John Zarb.  Jirrizulta illi PwC kienet ilha snin twal 

taghmel l-audit ta` B&S u ta` FBS.  L-istess John Zarb kien jaf tajjeb u di prima 

persona n-negozju u l-assi li kienu stmati. 

 

 

Tajjeb jinghad illi meta r-rikorrenti ressqu l-oggezzjonijiet taghhom ghall- 

valutazzjoni, kienet intalbet laqgha tal-bord tad-diretturi ta` B & S.  Ghal din il-

laqgha kien prezenti John Zarb illi ghamel presentation  dwar il-valutazzjoni 

maghmula u dwar il-metodologija uzata minnu. Saret ukoll laqgha straordinarja 

generali ta` l-azzjonisti ta` B & S fit-30 ta` Lulju 2014 fejn John Zarb rega` 

wiegeb ghall-ilmenti tar-rikorrenti Suzanne Busuttil kif ukoll ikkonferma l-

korrettezza tal-valutazzjoni (ara fol 84 et seq).  Imbaghad dwar il-financial 

statements ta` B&S xehed ukoll Simon Flynn li kkonferma li dawn il-financial 

statements kienu juru a true and fair view tal-qaghda finanzjarja. 

 

 

 Il-Qorti tghid illi l-ilment tar-rikorrenti ma kienx ippruvat. 

 

 

ii. Tiara u Foster Clark  

 

 

Ir-rikorrenti jikkontendu illi t-trademarks Tiara u Foster Clark spiccaw 

registrati fl-isem ta` FBS, u dan kellu impatt negattiv fuq il-valur taghhom. Kien 

allegat illi bil-fatt illi z-zewg marki ma nzammux separati, ikun hemm telf ta` 

bejgh.  

 

 

Mill-banda l-ohra, l-intimati qaghdu fuq ix-xiehda ta` John Zarb li sostna 

illi bil-fatt li Tiara saret proprjeta` ta` FBS, bhalma hi l-marka Foster Clark, 

jassigura li z-zewg marki ser jigu utilizatti bl-izjed mod efficjenti fis-suq kif 

dejjem isir minn kumpanniji kbar li jbieghu hafna drabi l-istess prodotti b`marki 

u f`packaging  differenti u li jkunu ntizi ghal setturi differenti tas-suq minghajr 

il-konsumatur ikun jaf b`dan.  
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Ghal darb`ohra, din il-Qorti baqghet sprovvista mir-rikorrenti bi provi 

sufficjenti illi l-valur tal-marka Tiara ser ikollu impatt negattiv fuq il-valur 

taghha.  

 

 

Ghalhekk anke din il-pretensjoni mhijiex ippruvata.  

 

 

iii. Stima tal-immobbli 

 

 

Skont ir-rikorrenti, prova ohra ta` r-rekwiziti tal-Art 402(1) huwa illi 

skont huma meta l-Perit Dr Edwin Mintoff ghamel l-istima tal-immobbli ma tax 

kont ta` l-eventwali hrug ta` permessi tal-izvilupp ; u ghalhekk ghalihom il-

valutazzjoni ma kenitx reali.  

 

 

Tajjeb jinghad li saret stima mill-Periti Edwin Mintoff u Paul Camilleri. 

 

 

Meta mistoqsi dwar kif wasal ghall-valutazzjoni tal-immobbli, Perit Edwin 

Mintoff ghamilha cara li huwa ha in konsiderazzjoni l-fatt li l-permess ta` 

zvilupp kien ser jigi approvat. 

 

 

Il-Qorti tiskarta bhala totalment infondata x-xilja tar-rikorrenti li l-Perit 

Mintoff xehed biss biex jiddefendi l-inkarigu tieghu.  

 

 

L-allegazzjoni tar-rikorrenti hija fallaci ghaliex li kieku tassew ma kienx 

ittiehed in konsiderazzjoni fl-istima l-approvazzjoni tal-permess ta` zvilupp, 

Perit Mintoff kien liberu li jghid dan u jirrevedi l-istima.  Ma sarx hekk ghaliex 

Dr Mintoff bix-xiehda tieghu warrab min-nofs kull dubju.  

 

 

Min-naha taghhom, ir-rikorrenti ma ressqu l-ebda stima ta` xi perit iehor 

biex jirribattu dak stabbilit mill-periti appuntati mill-intimati. 

 

 

Lanqas talbu lill-qorti sabiex tahtar perit tekniku. 

 

 

Anke din il-pretensjoni qeghda tkun michuda. 
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iv. Nuqqas ta` indipendenza 

 

 

Lanjanza ohra tar-rikorrenti kienet li skont il-valutazzjoni, hafna mill-

informazzjoni li ntuzat, inghatat minn Chris Degiorgio u Joseph Busuttil.  

 

 

Ir-rikorrenti lmentaw li Chris Degiorgio huwa l-financial controller ta` 

FCP waqt illi Joseph Busuttil huwa l-Managing Director ta` FCP.  

 

 

Jaghmlu l-argument illi FCP kienet il-kumpannija li kienet ser takkwista 

l-assi u l-operat ta` B & S.  Ghalihom dak kien ifisser illi l-process ma kienx  

indipendenti, trasparenti u bilancjat.  

 

 

Saret enfasi mir-rikorrenti li ma saret l-ebda verifika indipendenti.  

 

 

Il-Qorti ma tara li kien hemm xejn skorrett illi fil-process ta` valutazzjoni 

jkunu nkluzi Chris Degiorgio u Joseph Busuttil.   

 

 

Ma saret l-ebda prova illi dawn taw xi informazzjoni hazina. 

 

 

Inoltre l-awditur John Zarb kien car fix-xiehda tieghu illi kien necessarju 

li jitkellem ma` dawn il-persuni sabiex ikun jista` jasal ghall-accertamenti 

tieghu. 

 

 

Anke din il-pretensjoni qeghda tkun rigettata. 

 

 

v. Telf ta` dividends 

 

 

Ir-rikorrenti jghidu illi kienu mcahhda minn dividends peress li d-

dividends ta` FBS ma jmorrux ghandhom izda ghand missierhom li ghandu l-

uzufrutt fuq l-ishma li kienu hadu minghandu b`donazzjoni. 

 

 

Ghalhekk jaghmlu l-argument li dak li sar kien intiz sabiex ma jircievu l-

ebda dividends minghand B&S.  
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Fl-assjem il-provi juru li c-caqlieq tan-negozju u assi kien parti minn 

process ta` ristrutturar mhux cahda ta` drittijiet tal-azzjonisti vis-a-vis il-

kumpanniji koncernati. Interessi interni bejn azzjonisti bejniethom jew ma` 

haddiehor huma barra ghal kollox mill-impostazzjoni skont l-Art 402.  

 

 

Anke din il-pretensjoni hija respinta.  

 

 

vi. Konsolidazzjoni 

 

 

Ir-rikorrenti jaghmlu l-argumenti illi bit-trasferiment tan-negozju u ta` l-

assi minn B & S Contractors Limited lil Francis Busuttil & Sons limited, il-

kontroll ghadda ghal fuq FBS. Ghar-rikorrenti dan ifisser illi r-raguni vera tat-

trasferiment kien sabiex huma jitwarrbu minn kull kontroll effettiv. 

 

 

Il-Qorti tosserva li l-pjan ta` ristrutturar kien ilu jigi diskuss sa mill-2006. 

 

 

Ghalhekk mhux sostenibbli l-argument tar-rikorrenti illi kull ma sar kien 

intiz biex iwegga` lilhom. 

 

 

Il-Qorti ma tistax tiddeciedi fuq suspetti izda fuq provi. 

 

 

Il-Qorti ghandha l-prova guramentata illi r-ristrutturar kien dibattut u ta` 

beneficcju. 

 

 

Kontra din il-prova l-Qorti ghandha suspetti li meta mhux korraborati ma 

jistghu jwasslu mkien. 

 

 

Anke din il-pretensjoni qeghda tkun rigettata.  

 

 

vii. L-istatuti socjetarji 

 

 

Inghad mir-rikorrenti illi fil-kaz ta` B & S, hemm dritt espress li direttur 

jinhatar mill-legacy family mentri fil-kaz ta` FBS sar l-argument mir-rikorrenti 

illi hemm biss ftehim verbali li mhux qed jigi rispettat.  
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Il-Qorti tara li d-differenzi li hemm fil-memorandum u articles of 

association ta` FBS u B & S huma rrelevanti ghal mertu ta` din il-procedura.  

 

 

Ir-rikorrenti jibqghu parti mill-grupp. 

 

 

Il-pretensjoni hija michuda.  

 

 

viii. Ir-rizoluzzjoni 

 

 

Ir-rikorrenti jghidu illi r-rizoluzzjoni li approvat it-trasferiment de quo fil-

laqgha generali straordinarja tat-30 ta` Lulju 2014 ma kellhiex il-maggoranza 

ta` 70% kif rikjest mill-memorandum u l-articles. 

 

 

Inghad mir-rikorrenti illi l-ishma ta` Charles Busuttil ma kinux ghadhom 

trasferiti regolarment. 

 

 

Inghad mir-rikorrenti li Charles Busuttil halla bi prelegat 4,000 

azzjonijiet ordinarja ta` B & S Contractors Limited lil Rebecca Darmanin 

Kissaun u Natasha Busuttil u martu Jennifer sive Wendy Busuttil.  

 

 

Inghad illi dak kien legato di cosa altrui fis-sens li Charles Busuttil kien 

qieghed jiddisponi minn assi li kienu jiffurmaw parti mill-komunjoni ta` l-

akkwisti ma` martu.  

 

 

Sar l-argument li fit-30 ta` Lulju 2014 kienu prezenti Christian Busuttil 

kemm fl-isem tieghu personali kif ukoll fl-isem ta` hutu l-bniet. 

 

 

Jirrizulta illi t-trasferimenti sehhew f`Novembru 2014. 

 

 

Jista` jkun illi meta ttiehed il-vot, is-sitwazzjoni kienet irregolari. 

 

 

Ir-rikorrenti sostnew li ma ngabet l-ebda prova li l-eredi ghazlu jekk 

jikkompensawx lit-titolari tas-sehem ta` Wendy Busuttil u b`hekk akkwistaw l-

assi kif ukoll ma ngabet l-ebda prova dwar il-vestitura u immissjoni tal-pussess 

tal-prelegat.  
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Ir-rikorrenti sostnew illi ghax ma kienx inkiseb b`mod regolari il-vot ta` 

70% allura ma kienx hemm maggornaza.  

 

 

Meta tqis id-dokumenti kollha esebiti, inkluz dak a fol 146, jirrizulta ghal 

din il-Qorti illi d-data tat-trasferiment ta` l-ishma ta` Charles Busuttil favur iz-

zewg uliedu bniet hija d-data tal-mewt ta` l-istess Charles Busuttil.  

 

 

Fl-azzjoni tal-lum mhuwiex kompitu taghha li tidhol fi kwistjonijiet civili 

interni bejn l-armla u l-ulied ta` Charles Busuttil bhal dawk illi r-rikorrenti 

qeghdin jittentaw li jinducuha li taghmel. 

 

 

Jibqa` l-fatt li hadd mill-familja ta` Charles Busuttil ma kkontesta l-vot. 

 

 

Lanqas ma jirrizulta li hadd b`azzjoni ad hoc ma kkontesta l-vot tal-

laqgha generali straordinarja. 

 

 

Azzjoni ta` din ix-xorta ghandha l-parametri taghha u mhijiex wiesgha 

daqstant biex tigma` pretensjoni bhal dik tar-rikorrenti. 

 

 

Anke hawn hemm rigett. 

 

 

VI. Osservazzjonijiet finali  

 

 

Il-Qorti mhi sodisfatta xejn illi r-rikorrenti ghamlu l-prova tal-ilmenti 

taghhom.  

 

 

Tajjeb jinghad illi meta sar it-trasferiment de quo kien dikjarat u kien 

imhallas dividend a bazi ta` dak it-trasferiment (ara fol 62). 

 

 

Ir-rikorrenti accettaw il-pagament minghajr ma riserva (ara fol 68-70). 

 

 

Jekk sabu irregolaritajiet wara li hadu l-pagament, kien messhom 

ikkawtelaw il-posizzjoni futura taghhom b`depozitu kif kontemplat mil-ligi. 

 

 

Dan ma sarx. 
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Il-lanjanzi kollha li gabu r-rikorrenti huma respinti anke ghal 

azzjoni skont l-Art 402. 

 

 

Provvediment  

 

 

 Ghar-ragunijiet kollha premessi, il-Qorti qeghda tipprovdi billi :- 

 

 

Tastjeni milli tiehu konjizzjoni ulterjuri tal-ewwel eccezzjoni billi 

din kienet ritirata fil-mori tal-kawza. 

 

 

Tilqa` l-eccezzjonijiet l-ohra. 

 

 

Tichad it-talba tar-rikorrenti. 

 

 

Tordna lir-rikorrenti sabiex ihallsu l-ispejjez kollha ta` din il-

kawza. 
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