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Is-socjeta civili KPMG
V.

[I-Ministru ghall-lzvilupp Sostenibbli,
I-Ambjent u Tibdil fil-Klima;
u Price Waterhouse Coopers

1. Dan huwa appell ta’ KPMG minn decizjoni tal-20 ta’ Ottubru 2016 tal-
Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i [“il-Bord ta’ Revizjoni”],
imwaqqaf taht ir-Regolamenti tal-2010 dwar il-Kuntratti Pubbli¢i® [L.S.
174.04]. B’dik id-decizjoni il-Bord ta’ Revizjoni, wara oggezzjoni ta’
Price Waterhouse Coopers [PWC] kontra decizjoni tal-Ministeru ghall-
|zvilupp Sostenibbli, I-Ambjent u Tibdil fil-Klima [“il-Ministeru”] illi
titwarrab ghax “administratively not compliant” offerta ta’ PWC ghal

kuntratt ghal “auditing services to the Eco-Contribution Approving

Illum sostitwiti bir-Regolamenti tal-2016 dwar I-Akkwist Pubbiku.
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Body”, kien hassar id-decizjoni tal-Ministeru u ordna illi |-offerta titgies

fost I-offerti validi.

ll-fatti relevanti sehhew hekk: saret sejha mill-Ministeru ghal offerti
ghall-kuntratt fug imsemmi. Fost il-kondizzjonijiet tal-offerta |-para.

17.2 ighid hekk:

»17.2 The tenderer must provide a breakdown of the overall price in
Euro (€). ... ... ... Offers are to be submitted up to two decimal
points.«

Relevanti wkoll huwa |-paral6.1(f):

»16.1 (f) Financial Offer/Bill of Quantities ™3

»(i) The Tender Form in accordance with the form
provided in Volume 1, Section 2; ... ... ...

»(ii) A financial bid in the form provided in Volume 4.

»(iii) [Any other relevant documentation of a financial
nature]

»Notes to Clause 16.1:

»3. No rectification shall be allowed. Only clarifications on the
submitted information may be requested.

»Tenderers are NOT required NOR expected to submit, with their offer,
any components of the tender document except those specifically
mentioned in Clause 16.«

ll-financial bid form imsemmija fil-para. 16.1(f)(ii) hija mehmuza bhala

Appendi¢i A ma’ din is-sentenza.

Intefghu tliet offerti: dik ta’ KPMG, dik ta’ PWC u dik ta’ terzi. L-offerta
ta’ PWC kienet ghall-prezz globali ta’ erbgha u sebghin elf euro
(€74,000) u dik ta’ KPMG ghal hamsa u sebghin elf euro (€75,000).
Izda fil-waqt illi mal-offerta ta’” KPMG kien hemm ukoll breakdown tal-

prezz b'tifsira ta’ kif waslet ghall-prezz globali, mal-offerta ta’ PWC ma
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kienx hemm breakdown bhal dik. lI-Ministeru ghalhekk warrab I-offerta
ta’ PWC u b'ittra tal-14 ta’ Gunju 2016 gharrafha illi r-raguni ghal dan

kienet illi:

»No breakdown of the overall price was provided, as required by ... ...
... Clause 17.2 of the tender document.«

B'ittra tal-20 ta’ Gunju 2016 PWC ressqget oggezzjoni kontra d-

decizjoni li titwarrab I-offerta taghha.

Bid-decizjoni tal-20 ta’ Ottubru 2016, li minnha sar dan I-appell, il-Bord
ta’ Revizjoni iddec¢ieda hekk:

»This Board,

»Having noted the Appellant's objection, in terms of the “reasoned
letter of objection” dated 21 June 2016° and also through their verbal
submissions during the public hearing held on 18 October 2016 had
objected [sic] to the decision taken by the pertinent authority, in that:

»a) Pricewaterhousecoopers contend that its offer was unfairly
discarded due to the fact that they, quite correctly, quoted
a “global price”, which according to the contracting author-
ity should have been accompanied by a breakdown of the
said quoted price.

»In this regard, the appellant maintains that by submitting
a “global price”, he has satisfied all the conditions as
stated on the “bid form” of the tender document.

»Having considered the contracting authority’s “letter of reply” dated
27 June 2016 and also their verbal submissions during the public
hearing held on 18 October 2016, in that:

»a) The Ministry for Sustainable Development, the Environ-
ment and Climate Change maintains that in accordance
with clause 12 of the tender document, bidders had to
provide a breakdown of the overall price.

»In this particular case, if the bidder had any doubt about
the interpretation of this clause, he should have sought
clarifications, prior to the submission of his offer.

»Reached the following conclusions:

»1. This Board would like to justifiably treat this appeal by
addressing two main issues, namely the “global price” and
the “financial bid form” as follows:

Id-data li tidher fuq I-ittra hija 1-20 ta’ Gunju 2016.
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»i) Global Price

»From the examination of the tender document, the
Ministry for Sustainable Development, the Environment
and Climate Change is requesting a price for a particular
professional service, which in this case is auditing
services.

»This board notes that there is no bill of quantities which
needs to be completed by the prospective bidder. The
contracting authority had also options to choose from
either a global price or a unit price or a fee based price.
However, the contracting authority opted to choose a
“global price” quote. In this particular case, Pricewater-
housecoopers quoted, as requested in the tender
document, a global price for the auditing services which
are to be carried out.

»In this regard, this board opines that the appellant
adhered to the conditions as laid out in section 1.3 of the
tender document, which states that “This is a Global Price
Contract”.

»ii) Financial Bid Form

»This board notes that page 54 of the tender document
lays down the grid form to enable the bidders to quote the
global price. At the same time, the financial bid form does
not indicate how the “global price” is to be broken.

»It is highly logical that the “global price” quoted does not
necessitate a breakdown as the quoted price is for
professional services i.e. auditing services.

»With regards to the contracting authority’s contention that
in accordance with clause 17.2 which stated that “The
tenderer must provide a breakdown of the overall price
etc.”, this board would like to justifiably point out that when
and where a breakdown of the overall price is to be sub-
mitted, the tender document should specify the “headings”
or “details of divisions” under which the bidder is bound to
submit the breakdown.

»In this particular case, there was no bill of quantities to be
completed as the latter did not apply to the tendered
professional services.

»This board opines that clause 17.2 was a standard clause
applicable to tenders where a breakdown of the total price
was highly indicative for valuation purposes. In this
particular case, once the professional service is delivered,
payment thereto is made in accordance with the quoted
price.

»This board, apart from the fact that it has not been
credibly proven that the breakdown of the “global price”
was necessary, also opines that the reason given for the
rejection of the appellant’s offer does not merit a dis-
carding of the latter.
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»2. From the submissions made during the public hearing and
from the testimony given by the contracting authority, it
was confirmed that perhaps the tender specifications
should have been more direct and precise.

»In this regard, this board would like to emphasize the fact
that the Ministry for Sustainable Development, the
Environment and Climate Change is in duty bound to issue
specifications in a tender document which are clear and
without the necessity of having various interpretations or
misunderstandings.

»In this particular case, this board is credibly convinced
that if the breakdbwn of the global price was mandatory,
the contracting authority should have issued a financial bid
form showing the detailed section under which a break-
down is necessary.

»At the same instance, the breakdown should be uniform
for all bidders so that the comparison would be possible. In
this regard, the financial bid form showed no breakdown
necessary but a global price for the tendered services.

»In view of the above, this board finds in favour of Pricewater-
housecoopers and recommends that:

»a) The appellant’s offer is to be reintegrated in the evaluation
process;

»b) The deposit paid by Pricewaterhousecoopers should be fully
refunded.«

KPMG ressqget appell minn din id-decizjoni b’rikors tad-9 ta’ Novembru
2016 Ii ghalih PWC wiegbet fl-1 ta’ Dicembru 2016 u I|-Ministeru

wiegeb fis-6 ta’ Dicembru 2016.

L-ewwel aggravju ta’ KPMG gie mfisser hekk fil-qosor:

»|l-Bord ta’ Revizjoni kien ... Zbaljat meta sostna illi, ladarba dan kien
global price contract ma kien hemm ebda obbligu illi I-offerenti
jipprovdu breakdown tal-prezz. Dan ghaliex ladarba fis-sejha ghall-
offerti ntalbet breakdown I-ebda offerent ma kellu I-jedd illi semplici-
ment jinjora dak li ntalab mill-awtorita kontraenti.«

Marbut ma’ dan l-ewwel aggravju huwa t-tielet aggravju, li effettiva-
ment huwa twegiba ghall-argumenti mressga minn PWC. Billi I-ewwel
u t-tielet aggravji huma marbuta, I-qorti sejra tgishom flimkien. It-tielet

aggravju gie mfisser fil-qosor hekk:
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»Rigward in-nugqgas tal-awtorita kontraenti illi tipprovdi grid, table jew
indikazzjonijiet dettaljati dwar in-natura tal-breakdown |-argumenti tal-
bord m’ghandhomx mis-sewwa ghaliex id-dokumenti tas-sejha stess
kienu jispecifikaw illi bhala parti mill-offerta finanzjarja/bill of quantities
taghhom, l-oblaturi setghu jipprovdu kwalunkwe dokument iehor illi
seta’ jkun siewi.«

Ghal dawn l-aggravji PWC essenzjalment wiegbet illi ghalkemm para.
7.2 jrid li jinghata breakdown, dak il-paragrafu huwa biss “klawzola li
hija dejjem inkluza izda mhux dejjem applikabbli”. Tghid illi d-doku-
menti tas-sejha ghal offerti minn dipartimenti tal-gvern jitfasslu fuq
template imhejji mid-Dipartiment tak-Kuntratti b’diversi paragrafi li
whud minnhom huma applikabbli ghal ¢erti tipi ta’ kuntratti (e.g. jekk
hux global price jew unit price jew fee based) u ohrajn ghal tipi ohra.
L-awtoritd kontraenti meta tfassal is-sejha taghzel liema paragrafi
zzomm u liema thassar. Ghalkemm taqgbel illi para. 17.2 huwa fost
dawk li l-awtorita kontraenti ma ghandhiex “fakolta li thassar”, madan-
kollu tghid illi “dan l-artikolu [17.2] japplika biss meta I-awtorita kon-
traenti taghzel li titlob breakdown billi taghzel il-formula adattata mill-
formuli annessi mat-template u tipprovdi b’mod ¢ar kif ghandu jigi
magsum il-prezz globali”. Fost il-financial bid forms li hemm fit-tem-
plate il-Ministeru fil-kaz tallum ghazel wahda li ma fihiex post fejn
taghmel breakdown ghalkemm seta’ ghazel wahda b’post ghal break-
down; dan, fil-fehma ta’ PWC, fifisser illi breakdown ma hijiex

mehtiega, minkejja dak li jghid il-para. 17.2.

Din il-gorti ma taqgbilx illi breakdown ma jibgax relevanti meta I-offerta
tkun bi prezz globali. Kif sewwa tosserva KPMG, meta I|-kuntratt

jinghata, bhal fil-kaz tallum, lill-offerta |-aktar ekonomikament vantagg-
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juza (li mhux dejjem tkun l-orhos wahda), il-mod kif |-oblatur jasal
ghall-prezz globali jista’ jkollu relevanza gawwija. Hekk, offerta li
tiswa elf euro (€1,000) tista’ tidher ahjar minn wahda li tiswa elf u
hames mija (€1,500). Izda jekk imbaghad issib illi |-ewwel offerta
taghtik ghaxar (10) sighat ta’ servizz b’'mitt euro (€100) ghal kull
siegha u t-tieni offerta taghtik tletin siegha (30) b’hamsin euro (€50)

ghal kull siegha, jista’ jkun li aktar tkun tagbillek it-tieni offerta.

lI-fatt illi I-para. 17.2 baqa’ jidher fost il-kondizzjonijiet tas-sejha ghal
offerta jfisser illi dak il-paragrafu ghandu jinghata effett u mhux, kif
tghid PWC, jitgies “mhux applikabbli’. Dan, wara kollox, huwa prin-

¢ipju fondamentali tal-ermenewtika legali®.

Ma tistax tahrab mill-kondizzjoni imposta bil-para. 17.2 billi tghid illi I-
financial bid form ma fihiex post ghall-breakdown, u illi I-para. 16 ighid
illi “Tenderers are not required nor expected to submit, with their offer,
any components of the tender document except those specifically
mentioned in Clause 16”. ll-para. 16.1(f)(iii) stess ighid illi I-oblatur
ghandu jipprovdi “any other relevant documentation of a financial
nature”. ll-fatt illi fid-dokument tas-sejha dawk il-kliem geghdin
fparentesi kwadri ma jnaggasx mill-forza kuntrattwali taghhom u hija
biss asserzjoni gratuwita ta’ PWC illi kienet “biss ... svista tal-

Ministeru li ma hassarx paragrafu (iii)”.

Langas ma huwx konkluziv I-argument ta’ PWC illi “t-tenderers ma

jistghux jagbdu u jipprovdu breakdown huma ... ... ... Ma jistax isir

Art. 1004, Kod. Civ.
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paragun oggettiv ta’ financial bid forms jekk kollha ghandhom break-
down differenti”. ll-prezz totali ma ngiebx mill-arja: kull oblatur gies il-
fatturi li jikkomponu I-prezz li jrid jitlob, u breakdown ifisser li jigu
elenkati dawk il-fatturi u I-prezz mitlub ghal kull wiehed minnhom biex,

meta tghoddhom, tasal ghall-prezz globali.

ll-gorti ghalhekk tilga’ I-aggravju li jrid illi biex offerta titgies valida I-
oblatur kellu jipprovdi breakdown kif irid il-para. 17.2 tal-kondizzjonijiet

tas-sejha.

Dan ifisser bilfors illi |-offerta ta PWC kellha titwarrab, jew setghet
PWC tintalab taghti t-taghrif mehtieg biex tkompli titgies fost I-offerti
validi? Fit-tieni aggravju taghha KPMG tghid illi “langas huwa
accettabbli I-argument ta’ PWC |lli l-awtorita kontraenti setghet jew

messha titlobha kjarifika”. Kompliet tfisser I-aggravju hekk:

»Wiehed mill-argumenti mressqa minn PWC quddiem il-Bord ta’ Re-
vizjoni kien fis-sens illi jekk l-awtorita kontraenti kellha problema bl-
offerta ta PWC hija setghet facilment titlob kjarifika mill-offerent u,
anzi, kienet obbligata illi taghmel dan.

»llli anke hawn, I-esponenti ma tagbilx. Skont in-noti ghal artiklu 16.1,
fir-rigward tal-offerta finanzjarja, no rectification shall be allowed. Only
clarifications on the submitted information may be requested.

»Kif intgal, PWC stess tammetti fl-oggezzjoni taghha illi hija ma
pprovdietx breakdown tal-prezz globali. Huwa ¢ar illi ladarba din I-
informazzjoni ma nghatatx, din ma kinitx materja ta’ “kjarifika”, u dan
ghas-semplic¢i raguni illi ma jistax jigi kjarifikat element illi ma jinsabx fl-
offerta. Kieku I-bord ta’ evalwazzjoni talab kjarifika, kien ikun gieghed
jistieden lil PWC sabiex tipprovdi informazzjoni illi ma tinsabx fl-offerta
originali taghha. Dan imur lil hemm minn sempli¢i kjarifika, u jwassal
ghal bdil fl-offerta nfisha. Naturalment, tali rettifika kienet tkun mhux
biss bi ksur tas-sejha ghall-offerti izda wkoll ta’ pregudizzju ghall-
oblaturi |-ohra, ibda biex ghall-esponenti illi tat id-dettalji mitlubin

minnha fis-sejha.

»Awtorita kontraenti ma tistax tistieden lill-offerent sabiex jirrettifika I-
offerta tieghu wara I-gheluq tas-sejha ghall-offerti hlief fejn huwa
esplicitament permess fis-sejha ghall-offerti. Li tintalab informazzjoni li
ma tinstabx fl-offerta originali jmur kontra I-principji tat-trasparenza u
tal-kompetizzjoni illi huma essenzjali fil-proceduri tal-ghoti ta’ kuntratti
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pubbli¢i. Mhijiex gustifikazzjoni illi l-awtorita tkun ged tipprova tkun
prattika. Dan huwa principju illi ilu ferm stabbilit fl-ambitu tal-ligi
Ewropea.«

PWC fil-fatt tichad illi hija qatt galet illi I-awtorita kontraenti kellha
titlobha, bhala kjarifika tal-offerta taghha, biex taghti I-breakdown
mehtieg. Hija tghid illi I-posizzjoni taghha dejjem u konsistentement
kienet illi ebda breakdown ma kien mehtieg u illi ghalhekk |-awtorita

kontraenti ma kellhiex ghalfejn titlob breakdown.

Bla ma tidhol fil-kwistjoni jekk PWC ressqitx jew le dan l-argument, il-
gorti tosserva illi I-kondizzjonijiet tas-sejha ma jippermettux “recti-
fication” jew korrezzjoni tal-offerta izda jippermettu “clarifications”. Issa
jekk taghmel offerta li tiswa elf euro u mbaghad tghid illi ¢-¢ifra kellha
tkun mhux elf euro izda disa’ mija jew elf u mija tkun gieghed certa-
ment taghmel korrezzjoni jew rectification tal-offerta. 1zda jekk I-offerta
kienet u baqghet ta’ elf euro u sussegwentement tfisser li s-somma ta’
elf euro wasalt ghaliha billi ghoddejt ghaxar partiti ta’ mitt euro kull
wahda ma tkun gieghed taghmel ebda korrezzjoni tal-offerta izda biss
tfisser kif wasalt ghaliha: fi kliem iehor tkun gieghed taghmel kjarifika
tal-prezz, wiehed mill-elementi li §a qgieghed fl-offerta u li bil-kjarifika

mhux sejjer jinbidel.

B’hekk ma tkun gieghed tiehu ebda vantagg mhux xieraq: ma tkunx
biddilt l-offerta biex taghmilha aktar kompetitiva jew vantadgjuza
ghalik ghax l-offerta tkun baqghet li kienet. Jekk kull ma jkun mehtieg
biex offerta ma titwarrabx ikun li tippermetti kjarifka bhal din, certa-

ment ma tkunx mizura proporzjonata li — kif trid li jsir KPMG - il-kjar-
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ifika ma tippermettihiex u |-offerta twarrabha. Izjed u izjed il-mizura ma
tkunx proporzjonata jekk, kif tosserva PWC fit-twegiba taghha, tkun
hlogt dubju dwar l-interpretazzjoni tal-kondizzjonjiet tas-sejha billi fl-
imghoddi f'kazijiet bhal dak tallum tkun ac¢céettajt offerti minghajr break-

down ghalkemm kien hemm kondizzjoni bhal dik tal-para. 17.2.

Fil-fehma tal-qorti, ghalhekk, ghalkemm il-kondizzjonijet tas-sejha jridu
breakdown u l-offerta ta” PWC ma tatx dak il-breakdown, il-konseg-
wenza ma ghandhiex tkun li titwarrab |-offerta izda |li PWC tinghata
zmien biex taghmel il-kjarifika mehtiega u |-offerta taghha, wara li ssir

dik il-kjarifika fiz-zmien li jinghata, titgies flimkien ma’ dik ta’ KPMG.

ll-qorti ghalhekk tirriforma d-decizjoni tal-Bord ta’ Revizjoni: tikkon-
fermaha fejn ordnat illi l-offerta ta’ PWC titgies fost I-offerti validi
b’dan, izda, illi gabel ma jsir hekk PWC ghandha tinghata zmien
sabiex taghti breakdown biex tfisser kif waslet ghall-prezz globali tal-

offerta taghha kif ighid u jrid il-para. 17.2 tas-sejha ghal offerti.

Fi¢-¢irkostanzi kull parti ghandha thallas I-ispejjez taghha

Silvio Camilleri Giannino Caruana Demajo Noel Cuschieri
President Imhallef Imhallef

Deputat Registratur

mb
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Appendici A

VOLUME 4 - FINANCIAL BID

N.B - Three decimal points do not exist as currency; therefore such offers cannot be accepted. Offers
are to be submitted up to two decimal points.

Global price for Auditing Services to the Eco-Contribution Approving Body. Audit upon
the Procedures of Packaging Waste Years 2013 and 2014 as outlined in the Tender
Document, Advert Number .......... Fovswvpnnst

Description. ...~ |Totalincluding Taxes, Other Duties & Discounts
; ey but exclusive of VAT :

Amount in Euro (€)

AUDITING SERVICES TO THE ECO-
CONTRIBUTION APPROVING BODY. | Amount in Words:
AUDIT UPON THE PRODUCERS OF
PACKAGING WASTE YEARS 2013 |
CWASTEYEARS 2013 | e

Signature:

(the person or persons authorised to sign on behalf of the tenderer)

Date:
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