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1. Dan hu appell mill-Avukat Generali minn sentenza moghtija fit-30 ta’
Gunju 2016 mill-Prim’Awla tal-Qorti Civili fil-kompetenza taghha
kostituzzjonali li wiegbet ghal referenza maghmula lilha mill-Qorti tal-
Magistrati bhala Qorti ta’ Gudikatura Kriminali billi ddikjarat li I-
istqarrija mehuda minghand Philip Borg fit-30 ta’ Awissu 2008 hi bi
ksur “in principju” tad-dritt tieghu ta’ smigh xieraq taht |-artikolu 6(3)
moqri flimkien mal-artikolu 6(1) tal-Konvenzjoni Ewropea ghall-Pro-
tezzjoni tad-Drittijiet tal-Bniedem u tal-Libertajiet Fundamentali [“il-

Konvenzjoni”].

2. ll-fatti relevanti huma dawn: ll-pulizija réeviet ittra anonima f'Marzu

tas-sena 2008 li permezz taghha giet infurmata Ii Philip Borg kien
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involut flottu klandestin fil-pjazza tal-Hamrun, b’mod partikolari
fLiberty Bar. Wara li réeviet din I-ittra, il-pulizija ghamlet diversi xhur
fejn osservat dak li kien ged isehh fdin il-pjazza. Inzerta li fit-30 ta’
Awissu 2008 il-pulizija innutat li |-istess Borg kien gieghed ibigh u
jaghmel kambjamenti ta’ karti u flus. Konsegwentement, dak il-hin
stess, Borg gie arrestat u ttiehed I-ghassa fejn ghamel stgarrija wara li
nghata t-twissija li kienet trid il-ligi ta’ dak iz-zmien. Il-ligi ta’ dak iz-
zmien ma kinitx tahseb ghad-dritt ta’ ghajnuna ta’ avukat qabel I-
interrogatorju mill-pulizija ta’ persuna suspettata. Billi deherlu li dan
kien bi ksur tad-dritt fundamentali tieghu ghal smigh xieraq, Borg talab
referenza kostituzzjonali mill-Qorti tal-Magistrati bhala Qorti ta’
Gudikatura Kriminali lill-Prim’Awla tal-Qorti Civili (Sede Kostituzzjon-

ali) sabiex din tghid:

Mot en jekk l-istqarria moghtija minn Philip Borg lill-pulizija kinitx
leziva tad-dritt tieghu skond I-artikolu 39 tal-Kostituzzjoni u l-artikolu
6(1) u 6(3) tal-Konvenzjoni Ewropea.«

3. Il-PrimAwla tal-Qorti Civili fil-kompetenza kostituzzjonali taghha

wiegbet hekk:

». l-istgarrija mehuda minghand Philip Borg fit-30 ta’ Awissu
2008 h| Iezwa in prin€ipju tad-dritt tieghu ta’ smlgh X|eraq a bazi tal-
artikolu 6(3) abbinat mal-artikolu 6(1) tal-Kap. 319" ..

4. ll-konsiderazzjonijiet li wasslu lill-ewwel qorti ghad-decizjoni taghha

gew imfissra hekk fis-sentenza appellata:

»Bhala fatt jirrizulta illi Philip Borg ghamel stgarrija quddiem I-Ispettur
Graziella Muscat fit-30 ta’ Awwissu 2008 meta kien ged jigi interrogat
u gabel ma gie mpoggdi taht akkuza. Ma jidhirx li din l-istgarrija giet
mehuda bi vjolenza jew theddid izda nghatat volontarjament. Hu ¢ar
ukoll illi Philip Borg ma kienx assistit minn ghajnuna legali ghax f'dak

Recte, tal-Konvenzjoni.
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iz-zmien dan id-dritt ma kienx moghti bil-ligi domestika izda ddahhal
fis-sehn fl-10 ta’ Frar 2010.

»Wagqt il-proc¢eduri li prezentement ged jittiehdu kontra Philip Borg
quddiem il-Qorti tal-Magistrati bhala Qorti ta’ Gudikatura Kriminali I-
akkuzat qajjem il-kwistjoni dwar il-ksur ta’ dritt tieghu ghal smigh
xieraq tenut kont tal-mod kif ittiehdet |-istqarrija.

»Jibda biex jinghad illi l-artikolu 39 tal-Kostituzzjoni ta’ Malta mhux
applikabbli ghall-kaz billi dan I-artikolu jghodd biss fejn ikun nbeda
procediment quddiem qorti u tigi allegata vjolazzjoni ta’ dritt
fondamentali. Ara Repubblika ta’ Malta v. Migneco (15/11/2011).
F’dan il-kaz l-allegat ksur sehh wagqt |-interrogazzjoni u gabel ma gie
akkuzat Philip Borg. Ghalhekk dan I-artikolu ma japplikax u r-risposta
ghar-referenza ghandha tkun li dan I-artikolu ma japplikax ghall-kwezit
maghmul.

»Dan perd ma japplikax ghall-istess fatt meta jittiehed kont tal-artikolu
6(3) abbinat mal-artikolu 6(1) tal-Kap. 319. Dawn I-artikoli jistipulaw illi
fid-determinazzjoni ta’ akkuza kriminali kulhadd hu intitolat ghal smigh
xieraq u kull persuna akkuzata ghandha s-segwenti drittijiet minimi
cioe li jiddefendi ruhu personalment jew permezz ta’ assistenza legali
tal-ghazla tieghu jew, fin-nuqgas ta’ finanzi, jinghata assistenza legali
b’xejn.

»Sentenza ri¢enti tal-Qorti Ewropea tad-Drittijiet tal-Bniedem hi dik ta’
Mario Borg v. Malta deciza fit-12 ta’ Jannar 2016 li trattat fost aggraviji
ohra dan id-dritt. Kif galet il-Qorti f'dik il-kawza:

»“56. Early access to a lawyer is one of the procedural safeguards
to which the Court will have particular regard when examining
whether a procedure has extinguished the very essence of the
privilege against self-incrimination. These principles are
particularly called for in the case of serious charges, for it is in the
face of the heaviest penalties that respect for the right to a fair trial
is to be ensured to the highest possible degree by democratic
societies (see Salduz v. Turkey [GC], no. 36391/02, § 54, ECHR
2008).

»“57. The Court reiterates that in order for the right to a fair trial to
remain sufficiently ‘practical and effective’ Article 6 8§ 1 requires
that, as a rule, access to a lawyer should be provided as from the
first interrogation of a suspect by the police, unless it is de-
monstrated in the light of the particular circumstances of each
case that there are compelling reasons to restrict this right. Even
where compelling reasons may exceptionally justify denial of
access to a lawyer, such restriction — whatever its justification —
must not unduly prejudice the rights of the accused under Article
6. The rights of the defence will in principle be irretrievably
prejudiced when incriminating statements made during police
interrogation without access to a lawyer are used for a conviction
(see Salduz, cited above, § 55).

»“58. Denying the applicant access to a lawyer because this was
provided for on a systematic basis by the relevant legal provisions
already falls short of the requirements of Article 6 (ibid., § 56).

»“61. In respect of the present case, the Court observes that no
reliance can be placed on the assertion that the applicant had
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been reminded of his right to remain silent (see Salduz, cited
above, 8§ 59); indeed, it is not disputed that the applicant did not
waive the right to be assisted by a lawyer at that stage of the
proceedings, a right which was not available in domestic law. In
this connection, the Court notes that the Government have not
contested that there existed a general ban in the domestic system
on all accused persons seeking the assistance of a lawyer at the
pre-trial stage (in the Maltese context, the stage before
arraignment).

»“62. It follows that, also in the present case, the applicant was
denied the right to legal assistance at the pre-trial stage as a
result of a systemic restriction applicable to all accused persons.
This already falls short of the requirements of Article 6 namely
that the right to assistance of a lawyer at the initial stages of
police interrogation may only be subject to restrictions if there are
compelling reasons (see Salduz, cited above, 88 52,55 and 56).

»“63. There has accordingly been a violance of Article 6 § 3 (c)
taken in conjunction with Article 6 § 1 of the Convention.

»|l-Qorti Ewropea ghamlitha ¢ara li n-nuqqas ta’ assistenza legali anki
fil-pre-trial stage jikkostitwixxi vjolazzjoni tad-dritt sancit bl-artikolu 6.

»Jinghad illi I-kawza Borg hi differenti mill-vertenza prezenti ghal fatt li
[-pro¢eduri kostituzzjonali fil-kaz ta’ Borg ittiehdu wara li ntemmu [-
proceduri kriminali mentri fil-kaz prezenti r-referenza qged issir fil-mori
tal-proc¢eduri.

»ll-gorti ma tagbilx kompletament mal-pulizija li r-referenza hi intemp-
estiva ghax jekk kienx hemm lezjoni jista’ jigi determinat biss mill-
assiem tal-provi u fatti kollha prodotti quddiem il-Qorti tal-Magistrati
Sede Kriminali u mhux gabel ghax hu biss wara |-gabra tal-provi kollha
jista’ jigi determinat saritx lezjoni tad-drittijiet. 1-Qorti Kostituzzjonali
mhix marbuta li ma taghtix pronunzjament gabel tmiem il-pro¢eduri
jekk tali proc¢eduri jistghu jigu inkwinati jekk ma jigux salvagwardati d-
drittijiet tal-persuna li ged tallega vjolazzjoni.

»ll-qorti tgis illi I-kaz Borg hu ¢ar bhala kejl in linea ta’ principju. Kull
stgarrija li ssir bla assistenza legali salv f’kazijiet e¢¢ezzjonali hi lesiva
tal-artikolu 6. Il-qorti mhix tghid f'dan I-istadju tal-pro¢eduri kif inhi din
il-kawza li dan il-fatt ghandu jwassal ghal wagfien jew it-tmiem tal-
proceduri. Kull ma ged jinghad u kull ma gie mitlub bir-referenza hu
jekk l-istqarrija hux leziva tad-dritt ghall-smigh xieraq. ll-qorti ghandha
tgis li l-istqarrija li ttiehdet minghand Philip Borg fit-30 ta’ Awissu 2008
hi leziva in prin€ipju tad-dritt tieghu ghal smigh xieraq b’dan pero li I-
konsegwenzi li jinsorgu minn dik id-dikjarazzjoni ghandhom jithallew
ghall-gudizzju tal-Qorti tal-Magistrati Sede Kriminali peress li din il-
gorti ma ntalbitx ghal rimedju jew direzzjoni oltre d-dikjarazzjoni ta’
ksur.

»ll-qorti hi konsapevoli li hemm sentenzi ohra cioe Dimech v. Malta
deciza fit-2 ta’ Lulju 2015 Ii prima facie tikkontrasta mal-kawza Borg,
fejn fil-kawza Dimech il-proceduri kienu ghadhom fl-istadju pendente
lite u mhux wara sentenza li ghaddiet in gudikat. Perd I-gorti hi tal-
fehma illi s-sentenza Borg ma thallix lok ghal interpretazzjoni rigward
ksur ta’ dritt ghal smigh xieraq meta stqarrija tinghata bla dritt ghal
assistenza legali. Kif inghad ir-rimedju ghal tali lezjoni mhux il-kompitu
ta’ din il-gorti li tidhol fih ghax mhux mitlub.«
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L-Avukat Generali appella b’rikors tas-7 ta’ Lulju 2016 li ghalih wiegeb

Philip Borg fid-19 ta’ Lulju 2016.

Nibdew bl-ewwel aggravju li ressaq |-Avukat Generali |i permezz
tieghu jsostni li gialadarba rrizulta li I-pro¢eduri kriminali in konfront tal-
appellat ghadhom pendenti, I-ewwel gorti kellha tosserva u timxi skont

dak deciz fDimech v. Malta u mhux fBorg v. Malta (fejn I-pro¢eduri

kriminali kienu konkluzi) u konsegwentement kellha tiddikjara |-azzjoni
odjerna bhala wahda prematura u intempestiva. Jargumenta li d-dritt
ta’ smigh xieraq irid ikun evalwat fir-rigward tat-totalita tal-pro¢edura fl-
intier taghha u mhux fir-rigward ta” mumenti minnha. 1zid illi il-kompitu
ta’ qorti b’gurisdizzjoni kostituzzjonali huwa biss biex twiegeb id-
domanda maghmula mill-gorti riferenti u ghaldagstant peress illi fdan
il-kaz id-domanda hija jekk it-tehid tal-istqarrija hijiex wahda leziva I-
gorti ghandha taghti twegiba ghal din id-domanda biss u m’ghandhiex

taghti rimedju.

L-ewwel aggravju tal-Avukat Generali gie mfisser hekk:

Morr een e [-ewwel onorabbli gorti kienet Zbaljata meta ma kkunsidratx
li, fil-kuntest ta’ allegata lezjoni tad-dritt ghal smigh xieraq naxxenti
minn nuqqas ta’ assistenza legali waqt l-interrogazzjoni, ir-referenza
maqajjma mill-appellat hija wahda prematura u intempestiva.

»... ... ... l-ewwel qorti wara li osservat li I-kawza ta’ Borg v. Malta, li
fugha sserrah ir-ragunament taghha, kienet tirrigwarda proceduri
kriminali li kienu maghluga finalment, xorta wahda ¢ahdet |-e¢¢ezzjoni
tal-intempestivita fuq il-bazi li qorti munita b’gurisdizzjoni kostituzzjon-
ali mhix marbuta li “ma taghtix pronunzjament gabel tmiem il-pro¢eduri
jekk tali proceduri jistghu jigu inkwinati jekk ma jigux salvagwardjati d-
drittijiet tal-persuna li ged tallega vjolazzjoni”.

»L-esponenti jissottometti li d-dritt ta’ smigh xieraq irid ikun evalwat fir-
rigward tat-totalita tal-procedura fl-intier taghha u mhux fir-rigward ta’
mumenti minnha bhal ma ged jipprova jaghmel |-appellat fdawn il-
proceduri fejn qed jiffoka fug Il-istadju tal-interrogazzjoni. Dan il-
prinCipju kien stabbilit fil-kaz fl-ismijiet Imbroscia v. Switzerland
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(applikazzjoni numru 13972/88) deciz fl-24 ta’ Novembru 1993 fejn il-
Qorti Ewropea osservat illi “The manner in which article 6(1) and (3)(c)
is to be applied during the preliminary investigation depends on the
special features of the proceedings involved and on the circumstances
of the case. In order to determine whether the aim of Article 6 — a fair
trial — has been achieved, regard must be had to the entirety of the
domestic proceedings conducted in the case”.

»llli dan il-punt kien gie wkoll stabbilit fil-kaz fl-ismijiet Ahmet Mete v.
Turkey (applikazzjoni numru 77649/01) deciz mill-Qorti Ewropea fil-25
ta’ April 2006 fejn gie osservat illi “The Court observes that according
to the interrogation minutes and the form which were signed by the
applicant, he was reminded of his right to have legal assistance during
his questioning by the police (paragraphs 8 and 10). Furthermore, it
was noted in the prison records that the applicant did not request legal
assistance (paragraph 9). However, even assuming that the author-
ities refused to assign him a lawyer, despite his explicit request, the
Court is of the opinion that the lack of legal assistance at the early
stage of the proceedings did not deprive the applicant of a fair
hearing. In reaching this conclusion, the Court has taken into account
the entirety of the proceedings, in particular the fact that the applicant
had a lawyer throughout the proceedings before the Izmir State
Security Court and the Court of Cassation. Moreover, the Court notes
that the Izmir State Security Court based its final decision, not only on
his statements given in police custody but also on his statements
given during the hearings, his confessions made before the public
prosecutor and the statements of the other accused (see, mutatis
mutandis, Mamac and Others v. Turkey, nos. 29486/95, 29487/95 and
29853/96, 48, 20 April 2004, Sarikaya v. Turkey, no. 36115/97, 67, 22
April 2004”.

»llli fil-kuntest ta’ Malta, il-Qorti Ewropeja kellha I-opportunita i
tippronunzja ruhha fil-kawza fl-ismijiet Dimech v. Malta (applikazzjoni
numru 34373/13) deciza fit-2 ta’ April 2015 fejn gie osservat fil-
paragrafu 48 tas-sentenza li “48. The Court finds no reason to deem
otherwise in this case. Without prejudice to the applicant’s possibility
of bringing new proceedings before this Court in the event of a
conviction by the domestic courts, as matters stand to date, given that
the criminal procedings against the applicant are currently pending
before the domestic courts, the Court finds this complaint to be
premature. Consequently, this part of the application must be rejected,
pursuant to Article 35 (1) and (4) of the Convention, for non-
exhaustion of domestic remedies”.

»llli galadarba I-pro¢eduri kriminali ghadhom pendenti in konfront tal-
appellat, I-ewwel gorti kienet zbaljata meta sabet lezjoni u dan peress
li I-Qorti Ewropeja stess fkawza fejn kien ged jigi allegat Ii t-tehid tal-
istgarrija kien vjolattiv minhabba n-nuqqgas ta’ assistenza legali waslet
ghall-konkluzjoni li sakemm il-proc¢eduri kriminali jkunu ghadhom
pendenti ma tistax tigi kkunsidrata tali lanjanza dan anke peress li I-
akkuzat jista’ ma jinstabx hati tar-reat li bih ikun ged jigi akkuzat.

»L-esponenti jissottometti li |-fatti tal-kaz li jic¢irkondaw il-kaz Dimech
v. Malta fejn kelna I-istess xenarju legali u fatti identi¢i ghal dawk
odjerni (cioé proceduri kriminali pendenti) u xejn ma xekkel lill-Qorti
Ewropeja milli tichad I-allegazzjoni ta’ ksur abbazi tal-intempestivita.
Fil-fehma umli tal-esponenti, galadarba rrizulta li I-proc¢eduri kriminali
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in konfront tal-appellat ghadhom pendenti, I-Ewwel Qorti kellha
tosserva u timxi skont dak deciz fDimech v. Malta u mhux fBorg v.
Malta (fejn fil-kawza ta’ Borg v. Malta I|-pro¢eduri kriminali kienu
konkluzi) u cioé li tiddikjara li I-azzjoni odjerna kienet prematura u
intempestiva.

»llli l-esponenti huma konsapevoli li aggravju simili ghal dan gie
mi¢hud minn dina I-onorabbli gorti fis-sentenza fl-ismijiet Malcolm Said
v. Avukat Generali et deéiza fl-24 ta’ Gunju 2016 izda l-appellant huwa
tal-fehma li ¢-Cirkostanzi li jic¢irkondaw il-kaz odjern huma identici ghal
kawza ta’ Dimech v. Malta u li ghalhekk ir-referenza ghandha tigi
dikjarata bhala intempestiva. Illi aktar minn hekk fil-kuntest ta’
referenza kostituzzjonali, il-kompitu ta’ qorti munita b’gurisdizzjoni
kostituzzjonali huwa biss biex twiegeb id-domanda maghmula mill-
gorti riferenti u f'dan il-kaz id-domanda hija jekk it-tehid tal-istgarrija
hijiex wahda leziva. Dan ifisser li diversament ghal mod kif din I-
onorabbli qorti ghamlet fil-kaz ta’ Said fejn acc¢ertat ruhha dwar I-uzu
tal-istqarrija fil-kaz odjern strettament trid tinghata biss twegiba ghad-
domanda izda I-ebda rimedju.«

8. Philip Borg wiegeb hekk ghal dan I-ewwel aggravju:

Moo s l-appellant mhuwiex korrett meta jghid li I-ewwel gorti ma
kkunsidratx dan il-punt ghaliex ghalkemm wiehed jista’ jghid li I-punt
ma kienx ittrattat fit-tul, huwa manifestament ¢ar |i |-ewwel qorti
kkunsidratu u nizzlitu fis-sentenza taghha bhala r-raguni in sostenn
tad-decizjoni taghha;

DO

»llli l-esponenti umilment jissottometti li ma jaqgbilx mal-posizzjoni li
ksur ta’ smigh xieraq jista' jigi analizzat biss wara Ii jintemmu |-
proceduri originali li taw lok ghal dak I-allegat ksur. Ir-regolarita li biha
jitgajjem dan il-punt fkawzi relatati ghall-vertenza odjerna mill-awto-
ritajiet tal-pajjiz hi frott tax-xettixizmu li ghad hemm mill-istess awto-
ritajiet sabiex igisu d-dritt ta’ assistenza legali gabel I-interrogatorju
mill-pulizija tal-persuna suspettata bhala dritt integrali tal-jedd funda-
mentali ghal smigh xieraq;

DO

»... ... ... Meta jkun hemm ¢irkostanzi ta’ ksur tad-dritt fundamentali
ghal smigh xieraq, dan il-ksur jezisti indipendentement mill-ezitu finali
tal-kawza. Il-grati kostituzzjonali jistghu jiddikjaraw li kien hemm ksur
tad-dritt ghal smigh xieraq, izda ksur ma jimmaterjalizzax ruhu mad-
dikjarazzjoni tal-Qorti Kostituzzjonali imma jkun manifest meta jkunu
zvolgu ¢-c¢irkostanzi li jaghtu lok ghalih.

»In linea mal-argumenti premessi, l-esponenti ma jistax jagbel mal-
posizzjoni implikata fir-rikors tal-appell li I-ezistenza ta’ ksur tad-dritt
ghal smigh xieraq jista’ jezisti biss jekk jinstab hati u ma jkun hemm
ebda lezjoni jekk jigi liberat mill-akkuzi.

»ll-kaz ta’ Mario Borg v. Malta [37537/13] ma jhalli ebda dubju dwar
X'inhi |-posizzjoni |i ttiehdet mill-Qorti Ewropea tad-Drittijiet tal-
Bniedem:
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»“Early access to a lawyer is one of the procedural safeguards to
which the Court will have particular regard when examining
whether a procedure has extinguished the very essence of the
privilege against self-incrimination. These principles are particular-
ly called for in the case of serious charges, for it is in the face of
the heaviest penalties that respect for the right to a fair trial is to
be ensured to the highest possible degree by democratic
societies.

»“The Court reiterates that in order for the right to a fair trial to
remain sufficiently “practical and effective” Article 6 § 1 requires
that, as a rule, access to a lawyer should be provided as from the
first interrogation of a suspect by the police, unless it is
demonstrated in the light of the particular circumstances of each
case that there are compelling reasons to restrict this right. Even
where compelling reasons may exceptionally justify denial of
access to a lawyer, such restriction — whatever its justification —
must not unduly prejudice the rights of the accused under Article
6. The rights of the defence will in principle be irretrievably
prejudiced when incriminating statements made during police
interrogation without access to a lawyer are used for a conviction
[...] Denying the applicant access to a lawyer because this was
provided for on a systematic basis by the relevant legal provisions
already falls short of the requirements of Article 6.”

»ll-Qorti kompliet billi tenniet:

»“60. The Court notes that it has found a number of violations
of the provisions at issue, in different jurisdictions, arising from
the fact that an applicant did not have legal assistance while in
police custody because it was not possible under the law then
in force (see, for example, Salduz, cited above, § 56; Navone
and Others v. Monaco, 24 October 2013; Brusco v. France,
October 2010; and Stojkovic v. France and Belgium, 27
October 2011). A systemic restriction of this kind, based on the
relevant statutory provisions, was sufficient in itself for the
Court to find a violation of Article 6 (see, for example, Dayanan
v. Turkey, no. 7377/03 88 31-33, 13 October 2009; Yesilkaya
v. Turkey, no. 59780/00, 8 December 2009; and Fazli Kaya v.
Turkey, no. 24820/05, 17 September 2013).

»“61. In respect of the present case, the Court observes that
no reliance can be placed on the assertion that the applicant
had been reminded of his right to remain silent (see Salduz,
cited above, § 59); indeed, it is not disputed that the applicant
did not waive the right to be assisted by a lawyer at that stage
of the proceedings, a right which was not available in domestic
law. In this connection, the Court notes that the Government
have not contested that there existed a general ban in the
domestic system on all accused persons seeking the
assistance of a lawyer at the pre-trial stage (in the Maltese
context, the stage before arraignment).

»“62. It follows that, also in the present case, the applicant was
denied the right to legal assistance at the pre-trial stage as a
result of a systemic restriction applicable to all accused
persons. This already falls short of the requirements of Article
6 namely that the right to assistance of a lawyer at the initial
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stages of police interrogation may only be subject to
restrictions if there are compelling reasons (see Salduz, cited
above, 88 52, 55 and 56).

»“63. There has accordingly been a violation of Article 6 § 1 of
the Convention.”

»Fl-opinjoni separata tieghu fid-decizjoni ta’ Borg v. Malta, |-Imhallef
Pinto De Albuguerque kkummenta wkoll fuq il-posizzjoni li kienet
hadet il-Qorti Kostituzzjonali:

»“... the interpretation of Salduz by the Constitutional Court of
Malta is in breach of the “constitutional instrument of European
public order” and its “peremptory character”. ... Be that as it may,
in the light of the repetitive findings of violations of Article 6 § 3 (c)
of the Convention by this Court, the Maltese Constitutional Court
should correct its trajectory and return to its initial Convention-
friendly interpretation of Salduz.”

»Kif osservat din il-Qorti stess fil-kawza Malcolm Said v. Avukat
Generali nhar 1-24 ta’ Gunju 2016, il-grati kostituzzjonali Maltin
ghandhom dover i jipprotegu kontra ksur ta’ drittijiet fundamentali
meta hemm il-possibilita ta’ ksur:

»“Madankollu, ghalkemm il-Qorti Ewropea hija marbuta bir-regola
tal-esawriment tar-rimedji domestici, li kienet ir-raguni ghala sabet
li I-lment ta’ Dimech kien intempestiv, din il-qorti ghandha s-
setgha li taghti rimedju fejn issib li disposizzjoni li thares dritt
fondamentali mhux biss “gieghda tigi” izda wkoll meta “tkun
x'aktarx sejra tigi miksura”. Jekk, meta jsir uzu minn stqarrija li
tkun ittiehdet minghajr ma min jaghmilha jkollu I-ghajnuna ta’
avukat, dan ikun bi ksur tal-jedd ghal smigh xieraq, mela “x’aktarx”
illi d-dritt ghal smigh xieraq jinkiser jekk jithalla i jsir uzu mill-
istqarrija, u l-intervent ta’ din il-gorti jkun mehtieg minn issa sabiex
ma thallix li dan isir.”

»Din is-sentenza iggib ghal xejn |-argumenti proposti mill-appellant u
il-mod kif din I-gnorabbli qgorti ¢ahdet |-argument mressaq rigward |-
intempestivita tal-kaz fil-kaz ta’ Malcolm Said jinkwadra ruhu perfetta-
ment fil-kaz odjern.

»Finalment ... kull gorti hi marbuta tirrispetta u tipprotegi d-drittijiet tal-
bniedem u dan |-obbligu jestendi wkoll ghall-grati kriminali. Preciza-
ment fuq dan il-punt qed issir riferenza ghal appell kriminali |I-Pulizija
v. Joseph Camilleri [appell numru 405/2014] dec¢iz mill-Qorti tal-Appell
Kriminali (Sede Inferjuri), mill-Onor. Imhallef E. Grima nhar il-25 ta’
Frar 2016 liema sentenza hi analizi e¢cellenti tad-dritt ghall-assistenza
legali bhall-kaz odjern, fejn wara li gieset ¢irkostanzi verosimili ghall-
kaz odjern skartat I-istqarrija tal-appellant Joseph Camilleri.

»In vista tal-premess gieghed jigi anti¢ipat [-argument li I-proc¢eduri

odjerni huma intempestivi stante I-obbligu tal-grati kriminali li jaghmlu

kif ghamlet il-Qorti tal-Appell Kriminali fil-kaz fuq ¢itat.

»F’dan ir-rigward l-esponenti jressaq zewg punti:

»i. illi preliminarjament ma hemm ebda garanzija li analizi bhal din
issir mill-Qrati Kriminali u ghalhekk, in linea mal-prin¢ipju fuq

enuncjat, tali riskju m’ghandux ikun kostrett isofrih u ghaldaqgstant
[-esponenti m’ghandux ikun prekluz milli jikkawtela d-drittijiet
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10.

11.

fundamentali tieghu billi jippro¢edi quddiem il-grati kostituzzjonali
Maltin; u

»ii. irid jitgies ukoll li kienet il-Qorti tal-Magistrati stess li lagghet it-
talba ghal riferenza kostituzzjonali. II-Qorti tal-Magistrati, konxja
tal-obbligu taghha li thares id-drittijiet tal-bniedem izda umli
bizzejjed li hasset il-htiega ta’ gwida mill-grati kostituzzjonali,
iddecidiet li jkun fl-ahjar interess tal-gustizzja li din il-materja
tingieb quddiem l-istess grati kostituzzjonali. Ghalhekk, meta I-
appellant isostni I-intempestivita ta’ dawn il-proceduri meta kienet
il-Qorti tal-Magistrati stess li hasset li -mistogsija kienet sinifikanti
bizzejjed ta’ intervent kostituzzjonali, juri fic-¢ar li ma kenitx
mistogsija intempestiva.«

Din il-Qorti ser tibda billi tghid li peress li l-allegat ksur sehh waqt |-
interrogazzjoni u gabel ma gie akkuzat Philip Borg, hi tagbel mal-
konkluzjoni li waslet ghaliha |-ewwel qorti li l-artikolu 39 tal-
Kostituzzjoni ta’ Malta [il-“Kostituzzjoni”] mhux applikabbli ghall-kaz
peress li dan l-artikolu jghodd biss fejn ikun inbeda pro¢ediment
quddiem Qorti u tigi allegata vjolazzjoni ta’ dritt fondamentali. Ir-
risposta ghar-referenza ghandha ghalhekk tkun li dan I-artikolu ma

japplikax fi¢-¢irkostanzi tal-kaz odjern.

Biex jitgiesu kompatibbli ma’ xulxin, is-sentenzi moghtija mill-Qorti
Ewropea fil-kazijiet ta’ Borg u ta’ Dimech iridu li ssir distinzjoni bejn
sitwazzjonijiet fejn persuna akkuzata ma tkunx thalliet tikkonsulta ma’
avukat tal-fidu¢ja taghha fl-istadju tal-interrogazzjoni u I|-pro¢eduri
kriminali kontra I-istess persuna jkunu waslu fit-tmiem taghhom, u
sitwazzjonijiet fejn persuna akkuzata ma tkunx thalliet tikkonsulta ma’
avukat tal-fidu¢ja taghha fl-istadju tal-interrogazzjoni u I|-pro¢eduri

kriminali kontra I-istess persuna jkunu ghadhom ghaddejjin.

F’¢irkostanzi li jaqghu taht l-ewwel tip ta’ sitwazzjoni, i.e. fejn il-pro-

¢eduri kriminali jkunu ntemmu, skond ir-ragunament tal-Qorti
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Ewropeja fil-kaz ta’ Borg il-fatt fih innifsu li |-akkuzat ma thalliex
jikkonsulta ma’ avukat tal-fiducja tieghu fl-istadju tal-interrogazzjoni
awtomatikament ifisser illi kien hemm vjolazzjoni tad-dritt tieghu ghal

smigh xieraq ikkontemplat tant |-artikolu 6 tal-Konvenzjoni.

Qabel ma nghatat is-sentenza ta’ Borg mill-Qorti Ewropea din il-qorti
kienet tat numru ta’ sentenzi fejn applikat il-prin€ipju tal-proporzjonali-
ta. Fi kliem iehor, meta giet biex tippronunzja ruhha dwar jekk kienx
hemm ksur tad-dritt fondamentali tas-smigh xieraq f'dawn i¢-cirko-
stanzi, din il-qorti kienet issib ksur ta’ dan id-dritt fondamentali tal-
akkuzat fkazijiet biss fejn l-akkuzat garrab pregudizzju bhala kon-
segwenza tal-fatt li hu ma thalliex jiehu I-parir ta’ avukat. Kienet
addottat dan ir-ragunament precizament sabiex tilga’ ghall-abbuzi
min-naha tal-prosekuzzjoni u sabiex thares id-drittijiet ta’ persuna

akkuzata b’reat kriminali.

Mill-banda I-ohra, f'¢irkostanzi li jaqghu tant it-tieni tip ta’ sitwazzjoni,
i.e. fejn il-proceduri kriminali jkunu ntemmu, skond ir-ragunament tal-

Qorti Ewropea fil-kaz ta’ Dimech, il-qorti trid tqis il-process fl-intier

tieghu biex tara kienx hemm smigh xieraq ikkontemplat taht I-artikolu
6 tal-Konvenzjoni. Konsegwentement, fejn il-pro¢ess kriminali, bhal fil-
kaz tallum, ghadu ghaddej, trid tistenna li jintemm il-process biex tgisu

fl-intier tieghu biex tara kienx hemm smigh xieraq.

L-istess haga qalet fis-sentenza aktar ricenti moghtija fil-5 ta’ Jannar

2016 fl-ismijiet Tyrone Fenech et v . Malta, fejn i¢-cirkostanzi kienu

jixbhu dawk tal-kaz tallum. Il-qorti qalet hekk:

11



Referenza Kostituzzjonali Numru 21/2016 13/2/2017

»“In the present case the criminal proceedings concerning the app-
licants have not come to an end. Thus, although the constitutional
jurisdictions have already decided the matter, the Court considers that
it cannot be excluded that, inter alia, the applicants be eventually
aquitted or that proceedings be discontinued.

»“The Court observes that applications concerning the same subject
matter as that at issue in the present case were rejected as premature
when the criminal proceedings were still pending (see, Dimech, ...
8§ 48, Kesik v. Turkey, (dec.), no. 18376/09, 24 August 2010 and
Simons v. Belgium (dec.), no. 71407/10, 28 August 2012) and, where
the applicant had ultimately been acquitted, the complaint was
rejected on the ground that the applicant had no victim status (see
Bouglame v. Belgium (dec.), no 16147/08, 2 March 2010).

»“The Court finds no reason to deem otherwise in the present case.
Without prejudice to the applicants’ possibility of bringing new pr-
oceedings before this Court in the event of a conviction by the
domestic courts, as matters stand to date, given that the criminal
proceedings against the applicants are currently pending before the
domestic courts, the Court finds this complaint to be premature.

»“Consequently, this part of the application must be rejected, pursuant
to Article 35 88 1 and 4 of the Convention, for non-exhaustion of
domestic remedies.«

15. L-argument migjub mill-Avukat Generali fl-ewwel aggravju tieghu

16.

17.

huwa ghalhekk logiku u ragonevoli, u I-gorti tagbel illi fdan I-istadju

ghadu ma sehh ebda ksur tal-jedd ghal smigh xieraq.

Din il-Qorti tagbel ukoll mal-argument l-iehor imressaq mill-Avukat
Generali fl-ewwel aggravju tieghu li f'talba ghal riferenza I-kompitu ta’
gorti munita b’gurisdizzjoni kostituzzjonali huwa biss biex twiegeb id-
domanda maghmula mill-qgorti riferenti izda dan ma ffissirx li din il-
Qorti ma tistax taghmel kull osservazzjoni ohra li jidhrilha relevanti

ghal risposta shiha ghad-domanda maghmula.

Fil-fatt, fil-kkawza ta’ Malcolm Said v. Avukat Generali moghtija fl-24 ta’

Gunju 2016, din il-gorti galet hekk:

»... ... ... din il-qorti ghandha s-setgha li taghti rimedju fejn issib li
disposizzjoni li thares dritt fondamentali mhux biss “gieghda tigi” izda
wkoll meta “tkun x’aktarx sejra tigi miksura”. Jekk, meta jsir uzu minn
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18.

19.

20.

21.

lI-Pulizija v. Philip Borg

stqarrija li tkun ittiehdet minghajr ma min jaghmilha jkollu |-ghajnuna
ta’ avukat, dan ikun bi ksur tal-jedd ghal smigh xieraq, mela “x’aktarx”
illi d-dritt ghal smigh xieraq jinkiser jekk jithalla li jsir uzu mill-istqarrija,
u l-intervent ta’ din il-qorti jkun mehtieg minn issa sabiex ma thallix li
dan isir.«

Din il-qgorti ghalhekk hija tal-fehma li ma jkunx ghaqli li I-process
kriminali jithalla jitkompla bil-produzzjoni tal-istqarrija tal-Philip Borg. II-
gorti tasal ghal din il-konkluzjoni partikolarment peress illi fi¢-
¢irkostanzi tal-kaz tallum din I-istqarrija tista’ tikkomprometti |-
posizzjoni ta’ Philip Borg fil-pro¢eduri kriminali migjuba kontrieh

quddiem il-Qorti tal-Magistrati bhala Qorti ta’ Gudikatura Kriminali.

Ghalhekk, ghalkemm ghadu ma sehh ebda ksur tal-jedd ghal smigh
xieraq, fi¢-¢irkostanzi huwa xieraq illi ma jsir ebda uzu mill-istqarrija fil-
process kriminali sabiex, meta |-process kriminali jintemm, ma jkunx

tnigges b’irregolarita li tista’ twassal ghal konsegwenzi bhal dawk fil-

kaz ta’ Borg v Malta.

ll-qorti ghalhekk sejra tilga’ I-ewwel aggravju li gie mressaq mill-
Avukat Generali fis-sens biss li tghid illi ma hemm ebda ksur tal-jedd

ghal smigh xieraq imhares taht |-artikolu 6 tal-Konvenzjoni.

Fit-tieni aggravju tieghu |-Avukat Generali jsostni li: i. Philip Borg bl-
ebda mod ma kien imgieghel jaghti l-istqarrija |i ta izda din I-istgarrija
nghatat volontarjament minnu; ii. mill-istqarrija nnifisha jirrizulta wkoll li
Philip Borg inghata twissija kif trid il-ligi; iii. id-dritt li persuna tkun
assistita minn avukat waqt it-tehid tal-istqarrija mhuwiex konsegwenza
naturali tal-applikazzjoni tal-art. 6 tal-Konvenzjoni, aktar u aktar meta

jkun hemm provi ohrajn, apparti l-istgarrija, li juru l-involviment tal-
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imputat fir-reat in kwistjoni; iv. fl-ebda punt ma ntalbet l|-assistenza
legali minn Philip Borg; v. Borg huwa persuna ta’ ¢erta maturita ghax
kellu erbgha u hamsin sena meta ta l-istqarrija u hu diga xellef
dufrejgh diversi drabi mal-gustizzja fuq lottu klandestin; vi. Borg fl-
ebda mument ma allega li sehhet vjolazzjoni tal-jedd tieghu ghal
smigh xieraq waqt il-proceduri kriminali; vii. peress li l-inferenzi mis-
silenzju gew biss introdotti fil-Kodic¢i Kriminali flimkien mal-artikolu fl-
istess Kodici li jipprovdi ghall-ghajnuna ta’ avukat, kif kien is-sistema
fis-sehh fiz-zmien relevanti kull meta persuna li tkun gieghda tigi
interrogata taghzel li ma twegibx mistogsija partikolari b’hekk ma

tkunx gieghda tinkrimina lilha nfisha.

22. It-tieni aggravju tal-Avukat Generali gie mfisser hekk:

»... ... ... -ewwel gorti kienet zbaljata meta sabet ksur tal-artikolu 6(3)
abbinat mal-artikolu 6(1) tal-Konvenzjoni minhabba t-tehid tal-istgarrija
minghajr assistenza legali.

»L-ewwel qorti osservat li “s-sentenza Borg ma thallix lok ghal inter-
pretazzjoni rigward ksur ta’ dritt ghal smigh xieraq meta stqarrija
tinghata bla dritt ghal assistenza legali”.

»L-esponenti ma jagbilx mal-osservazzjonijiet li ghamlet I-ewwel qorti
u mal-konkluzjonijiet taghha. Illi dina I-onorabbli gorti kellha diversi
okkazjonijiet fejn ippronunzjat ruhha fuq lanjanzi simili bhal dik tal-
appellat u cioe ta’ allegat ksur tad-dritt ghal smigh xieraq naxxenti
minn nuqqgas ta’ assistenza legali fl-istadju tal-interrogazzjoni. F’dan ir-
rigward issir riferenza ghas-sentenza fl-ismijiet Charles Steven Muscat
v. Avukat Generali deciza fit-8 ta’ Ottubru 2012 fejn din il-qorti sabet i
ghalkemm Muscat ma kienx assistit minn avukat wagqt |-interrogazzjoni
madankollu dan il-fatt fih innifsu ma wassalx ghall-vjolazzjoni tad-
drittijiet fundamentali tieghu.

it en l-appellat bl-ebda mod ma kien imgieghel jaghti I-istqarrija li
ta. Mill-istqarrija nnifisha jirrizulta wkoll li l-appellat inghata twissija
skont il-ligi senjatament li ma kienx obbligat Ii jitkellem sakemm ma
kienx hekk jixtieq izda li dak li kien ser jghid seta’ jingieb bhala prova
kontra tieghu.

»Illi d-dritt li persuna tkun assistita minn avukat waqt it-tehid tal-
istgarrija mhuwiex konsegwenza naturali tal-applikazzjoni tal-artikolu 6

tal-Konvenzjoni Ewropeja, aktar u aktar meta jkun hemm provi ohrajn,
kif fil-fatt hemm fil-kaz odjern: hemm ix-xiehda tal-pulizija li kienu
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involuti fl-investigazzjonijiet li saru b’rabta mar-reat li bih jinsab
akkuzat l-appellat. llli jinghad ukoll li I-appellat ingabad in flagrante.

»llli fir-referenza kostituzzjonali fl-ismijiet [I-Pulizija v. Alvin Privitera, il-
Qorti Kostituzzjonali fis-sentenza taghha tal-11 ta’ April 2011
ghamlitha ¢ara li nstabet lezjoni peress li “Fdan il-kaz |-unika prova li
hemm kontra |-appellat hija I-istqarrija li hu rrilaxxja meta ma kienx
assistit minn avukat u se tintuza ghall-conviction tieghu”. Fil-kaz de
quo, is-sitwazzjoni hija ferm differenti u dan peress illi I-involviment tar-
rikorrenti jirrizulta minn provi ohra apparti I-istqarrija.

»Issir riferenza ghas-sentenza moghtija mill-Qorti Kostituzzjonali fl-atti
tar-referenza kostituzzjonali fl-ismijiet ll-Pulizija v. Amanda Agius
deciza fit-22 ta’ Frar 2013 fejn gie osservat (fil-paragrafu 9 tal-istess
sentenza) illi “l-jedd ta’ ghajnuna ta’ avukat wagqt I|-interrogazzjoni
jinghata mhux biex tinholog formalita li n-nuqqas taghha jaghti mezz
ta’ difiza lill-akkuzat: dak il-jedd jinghata ghall-iskop preciz illi jkun
hemm garanzija illi kull stqarrija moghtija mill-persuna interrogata tkun
inghatat b’ghazla hielsa, b’gharfien tal-jedd li jibqa’ sieket, u bla
theddid, weghdiet, vjolenza jew b’xi mod iehor abuzivament. II-ksur
tal-jedd ghal smigh xieraq isehh meta I-istqarrija tittiehed abuzivament
u mhux bil-fatt biss lli tkun ittiehdet minghajr I-ghajnuna ta’ avukat.
X'aktarx illi din kienet ir-raguni ghala I-Qorti Ewropeja fil-kaz ta’ Salduz
gustament ma adottatx Il-opinjoni separata tal-lmhallef Bratza meta
ried illi ‘the Court should have used the opportunity to state in clear
terms that the fairness of criminal proceedings under Article 6 requires
that, as a rule, a suspect should be granted access to legal advice
from the moment he is taken into police custoyd or pre-trial

”

detention’.

»L-esponenti jirreferu ghall-kaz fl-ismijiet Plonka v. Poland deciza fil-
31 ta’ Marzu 2009 mill-Qorti Ewropea fejn die osservat illi “The Court
reiterates that although not absolute, the right of everyone charged
with a criminal offence to be effectively defended by a lawyer,
assigned officially if need be, is one of the fundamental features of fair
trial. Nevertheless Article 6 (3) (c) does not specify the manner of
exercising this right. It leaves to Contracting States the choice of the
means of ensuring that it secured in their judicial system. The Court’s
task being only to ascertain whether the method they have chosen is
consistent with the requirements of a fair trial. In this respect, it must
be remembered that the Convention is designed to guarantee not
rights that are theoretical or illusory but rights that are practical and
effective and that assigning counsel does not in itself ensure the
effectiveness of the assistance he may afford an accused”.

»L-esponenti jirreferi ghall-kaz fl-ismijiet Huseyn and Others v.
Azerbaijan deciza mill-Qorti Ewropea fis-26 ta’ Lulju 2011 liema kaz
kien jirrigwarda erba’ persuni li kienu attivisti fl-opposizzjoni u li kienu
ged jigu pprocessati kriminalment fuq allegazzjonijiet li xewwex lid-
dimostranti ghall-vjolenza. [I-Qorti Ewropea sabet lezZjoni tal-artikolu
6(1) mogri mal-artikolu 6(3)(c) tal-Konvenzjoni Ewropeja. ll-vjolazzjoni
nstabet peress li tlieta mill-akkuzati kienu gew interrogati minghajr
assistenza legali u minghajr ma kienu rrinunzjaw ghal tali dritt u dan
maghdud mal-fatt li I-Qorti Ewropea sabet li |-pro¢ess kriminali in
konfront tal-akkuzat kien mizghud bi problemi serji tant li d-difiza ma
kellhiex bizzejjed hin u facilita li ssir familjari mal-kaz tal-istess
akkuzati gabel ma bdiet il-kawza kriminali. Aktar minn hekk, id-difiza
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fdak il-kaz irrifijutat li taghmel is-sottomissjonijiet taghha bil-kon-

segwenza ahharija li l-akkuzati ma nghatawx assistenza legali
effettiva.

»... ... ... fikkaz odjern I-ewwel gorti sabet li n-nugqas ta’ assistenza
legali fl-istadju inizjali tal-investigazzjoni kriminali jivvjola d-dritt tal-
appellat ghal smigh xieraq. llli jirrizulta mill-atti li r-rikorrenti kellu
erbgha u hamsin sena meta rrilaxxa l-istgarrija. Mill-provi jirrizulta
wkoll li l-istgarrija giet rilaxxjata volontarjament u fl-ebda punt ma

ntalbet l-assistenza legali da parti tal-appellat. Jirrizulta wkoll li nghatat
it-twissija gabel ir-rilaxx tal-istgarrijiet kif ukoll id-dikjarazzjoni li I-
istqarrijiet inghataw ‘minghajr theddid jew weghdi jew promessi ta’
vantaggi’.

D l-appellat iffirma Il-istgarrija li rrilaxxa mal-pulizija wara li
ngara |-kontenut tal-istess stgarrija. Fl-istqarrija nsibu |-verzjoni li jaghti
r-rikorrenti relattiv ghac-¢irkostanzi li fihom kien gieghed imexxi loghob
klandestin. llli hemm xhieda ohra minbarra I-istqarrija fost liema xhieda
nsibu I-membri tal-Korp tal-Pulizija.

»Minn ezami tal-gurisprudenza tal-Qorti Ewropea, jista’ jinghad
minghajr |-ebda tlaglig illi I-Qorti Ewropeja sabet lezjoni f'dawk il-
kazijiet fejn l-applikant ma kienx inghata smigh xieraq waqt il-pro¢eduri
kriminali. Fil-kaz odjern, mid-digriet ta’ referenza jidher ¢ar li I-
allegazzjoni tal-appellat jirreferu ghan-nuggas ta’ assistenza legali fl-
istadju inizzjali u ma jsiru I-ebda allegazzjonijiet ta’ vjolazzjoni relattivi
ghall-proc¢eduri kriminali per se.

»F’¢ertu kazijiet, il-Qorti Ewropea tat importanza lill-vulnerabilita tal-
applikant partikolarment fejn tidhol I-eta tal-applikant. Fil-kaz odjern, |-
appellat huwa persuna ta’ certu maturita fejn kellu erbgha u hamsin
sena meta rrilaxxa l-istgarrija u fejn l-appellat kien diga xellef dufrejgh
diversi drabi mal-gustizzja fuq lottu klandestin.

»... ... ... |-ewwel gorti tinjora kompletament il-fatt li gabel ma dahal fis-
sehh il-provvediment fil-ligi kriminali li permezz tieghu tinghata I-
assistenza legali gabel I-interrogazzjoni, is-sistema legali kif kienet fil-
mument li ttiehdet l-istgarrija tal-appellat ma kinitx tipprovdi ghall-
inferenzi mis-silenzju tal-persuna li kienet ged tigi interrogata. L-
inferenzi gew biss introdotti fil-Kodi¢i Kriminali flimkien mall-artikolu fl-
istess kodici li jipprovdi ghall-assistenza legali. Dan ifisser li kif kienet
is-sistema vigenti kull meta persuna li tkun ged tigi interrogata ghazlet
li ma tweg@ibx mistogsija partikolari bl-ebda mod immaginabbli ma
setghat tinkrimina lilha nfisha.

»L-esponenti jaghmel riferenza ghas-sentenza Malcolm Said v.
Avukat Generali fejn fil-paragrafu 22 tal-istess dina l-onorabbli gorti
ma sabitx ksur tad-dritt ta’ smigh xieraq u osservat illi “Ghalhekk il-
gorti sejra tilga’ dan l-aggravju fis-sens biss li tghid illi ma kienx hemm
ksur tad-dritt tal-attur ghal smigh xieraq meta ttehditlu l-istqarrija, izda,
biex ma jsehhx dak il-ksur wagqt il-pro¢ess kontra l-attur, ma hijiex
sejra thassar l-ordni tal-ewwel qorti ghat-tnehhija tal-istqarrija mill-
ikartament tal-proc¢ess. Ghalhekk ukoll (bla hsara ghal dak li sejjer
jinghad dwar dewmien) ma huwiex il-kaz li I-attur jinghata rimedju
ulterjuri fil-forma ta’ kumpens monetarju, u I-qorti sejra thassar dik il-
parti tas-sentenza appellata fejn |-ewwel qorti ikkundannat lill-
konvenuti jhallsu lill-attur elfejn u hames mitt euro (€2,500) bhala
kumpens ghat-tehid tal-istgarrija.«
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23. Philip Borg wiegeb hekk ghal dan |-aggravju:

»llli t-tieni aggravju jolgot aktar il-mertu tal-kaz izda hafna minn dak ga
msemmi fdin ir-risposta japplika ghall-mertu u dan minhabba Ii s-
sentenza ta’ Borg v. Malta hi ¢entrali f'dawn il-proc¢eduri.

»ll-kaz ta’ Borg v. Malta huwa sinifikanti minhabba li I-posizzjoni tal-
Qorti Ewropea tad-Drittijiet tal-Bniedem giet enunc¢jata b’mod li ma
jhalli ebda dubju mhux biss X'inhi Il-interpretazzjoni taghha izda kif u
ghalfejn il-kazistika Maltija gabel ma nghatat is-sentenza tmur kontra
din l-interpretazzjoni.

»Huwa f'dan il-kuntest li I-esponenti ma jistax jifhem kif minkejja I-
lingwagg mill-aktar gawwi u iebes li ntuza mill-Qorti Ewropea tad-
Drittijiet tal-Bniedem fil-konfront tal-imsemmija kazistika, I-appellant
jinjora ghal kollox |-argument centrali ta’ Borg v. Malta u jkompli
jikkwota u jiccita I-istess kazistika li tant giet ikkritikata fl-istess Borg v.
Malta.

»In linea mal-argument datat tieghu, I-appellant jidhol fil-kwistjonijiet li
kienu tipikament jitqajmu fil-kazistika l-antika u cioe t-test tal-
vulnerabilita tal-akkuzat, il-provi li ghandha I-prosekuzzjoni, in-natura
ta’ twissija. Dan huwa ghal kollox irrelevanti ghaliex b’ebda mod ma
jnaggas jew jattakka il-prin¢ipju ¢entrali ta’ Borg v. Malta.

»Finalment terga’ ssir riferenza ghas-sentenza ta’ Malcolm Said v.
Avukat Generali fejn ma nstabx ksur izda din l-onorabbli qorti rat il-
possibilita ta’ ksur. Tenut kont tas-sottomissjonijiet ga maghmula
b’riferenza ghal Borg v. Malta u ghaldagstant tan-natura tal-istqarrija,
[-esponenti umilment jissottometti li ma hemm ebda dubju li l-istqarrija
hi ipso facto leziva tad-dritt fundamentali tieghu ghal smigh xieraq.
Jekk din l-onorabbli gorti ma tagbilx ma’ dan il-punt, l-istgarrija, minn
tal-ingas, tikkostitwixxi probabli ksur tad-drittijiet fundamentali tieghu.«

24. Din il-gorti hi tal-fehma i s-sottomissjonijiet li tressqu mill-Avukat
Generali fit-tieni aggravju tieghu m’humiex legalment fondati u dan
minhabba |-fatt |i fid-dawl tal-gurisprudenza tal-Qorti Ewropea dwar
din il-materja dawn I-argumenti huma irrelevanti fid-determinazzjoni ta’
jekk ikunx hemm ksur tad-dritt ghal smigh xieraq taht l-art. 6 tal-
Konvenzjoni jekk isir uzu mill-istqarrija moghtija minghajr ghajnuna ta’
avukat. Kif inghad aktar il fuq fil-konsiderazzjonijiet dwar l|-ewwel
aggravju tal-Avukat Generali, peress li I-proceduri kriminali kontra
Philip Borg ghadhom pendenti, fdan I-istadju ma jistax jinghad li kien

hemm lezjoni tad-dritt fondamentali tas-smigh xieraq imhares tant I-
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art. 6 tal-Konvenzjoni; madankollu, din il-Qorti tiddikjara li jekk isir uzu
mill-istgarrija fil-kors tal-proceduri kontra |-appellat ikun hemm tali

lezjoni.

25. F'dan is-sens biss ghandu jintlaga’ t-tieni aggravju tal-Avukat

Generali.

26. ll-qorti ghalhekk tilga’ in parte I-appell tal-Avukat Generali: tirriforma s-
sentenza appellata billi thassar dik il-parti fejn I-ewwel qorti sabet ksur
tad-dritt ghal smigh xieraq tant l-art. 6 tal-Konvenzjoni u tghid illi ma
kienx hemm dak il-ksur, b’dan izda illi jkun hemm tali ksur jekk isir uzu

mill-istgarrija ta’ Philip Borg fil-pro¢eduri kriminali mexjin kontrieh.

27. L-ispejjez ta’ dan l-episodju, kemm tal-ewwel grad u kemm tal-appell,

jingasmu bin-nofs bejn il-partijiet.

Silvio Camilleri Giannino Caruana Demajo Noel Cuschieri
President Imhallef Imhallef
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