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Appell numru 312/2016

BAC Limited (C11921)
V.

|d-Direttur Generali tal-Kuntratti
u Transport Malta

1. Dan huwa appell ta’ BAC Limited ["BAC”] minn decizjoni tat-23 ta’
Gunju 2016 tal-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i [“il-Bord ta’
Revizjoni”], imwaqgaf taht ir-Regolamenti tal-2010 dwar il-Kuntratti
Pubblic¢i [‘L.S. 174.047], illi ¢ahdet appell ta’ BAC minn decizjoni tad-
Direttur Generali tal-Kuntratti [“id-Direttur Generali’] li biha thassret

decizjoni onhra illi kuntratt pubbliku jinghata lil BAC u thassret ukoll is-
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sejha ghal offerti ghal dak il-kuntratt pubbliku wara li ga kien hemm id-

decizjoni li I-kuntratt jinghata lil BAC.

2. ll-fatti relevanti sehhew hekk: fis-17 ta’ April 2015 saret sejha ghal
offerti ghal kuntratt ghal servigi professjonali “in connection with the
supervision and works certification of the construction for a grade
separated junction at Node EA15 (Kappara)”. Saru erba’ offerti,
fosthom dik ta’ BAC u b'ittra tad-9 ta’ Frar 2016 id-Direttur Generali

gharraf lil BAC illi I-kuntratt kien sejjer jinghata lilha.

3. Fil-5 ta’ April 2016 id-Direttur Generali baghat ittra ofira lil BAC u fdin

l-ittra jghidilha hekk:

»... ... ... Reference is hereby being made to the obligation
established under article 8.1 of the instruction to tenderers, namely to
submit an original bid-bond by the 4™ June 2015.

»It transpires that to date the department is not in receipt of the
original bid-bond. In this respect could you kindly forward this depart-
ment with written evidence that you have submitted the original bid-
bond in question by the given date.

»Be advised that unless you submit this information within 7 days from
the date of this letter the recommendation to award the tender to you
will be revoked and a fresh recommendation will be issued.«

4. L-art. 8.1 tal-instructions to tenderers li jissemma fl-ittra jghid hekk:

»8. Tender Guarantee (Bid-Bond)

»8.1 The tender guarantee is set at €20,000 and must be an original
and valid guarantee presented in the format available to peruse from
www.etenders.gov.mt. The guarantee must be issued by a local
Maltese Bark Financial Institution licensed by a recognized Financial
Regulator in the country where the company is located and who
assumes responsibility for claims and payments to the amount as
stated above. It must remain valid up to and including the 26 August
2015. The tender guarantee must be drawn up in the name of Director
General Contracts.

»A scanned copy will be submitted through the ePPS" as indicated in
the Tender Response Format, followed by the submission by post or

Electronic Public Procurement System.
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by hand to the Department of Contracts, Notre Dame Ravelin,
Floriana of the original copy within 5 working days from the closing
date of tender. ... ... ...

»If the ORIGINAL Tender Guarantee (Bid Bond) is not submitted by
the date indicated ... ... ... the respective bid will be automatically
disqualified.«

5. BAC wiegbet b’ittra tal-avukat taghha tal-14 ta’ April 2016 |i tghid

hekk:

»My clients have complied fully with all their obligations in terms of law
and the tender documents, so much so that by means of a letter dated
the 9" February 2016,the General Contracts Committee recommend-
ed the award of the contract and the Director General (Contracts)
agreed.

»The decision was published and according to law was subject to any
official objection being filed by noon of the 19" February 2016.

»No objection whatsoever was filed by the deadline, and therefore in
terms of law their offer was accepted, so much so that, as per your
request, copies of the contract agreement duly signed and initialled by
my clients were provided to the Department of Contracts on the 8"
March 2016.

»At this stage, therefore, there is no recommendation to revoke and
any atternpt by the Deparfrnent purporting to prevent my clients from
performing the agreed contract will be met with legal action including
for damages caused by the department’s breach.

»| should further point out that at this stage my client is not required to
prove anyhing at all; he was compliant — that compliance has definitely
been determined also by your goodselves, has not been objected to
by anybody and your request is therefore not only unnecessary but
certainly at this stage you cannot expect my client to proceed to
provide what you require of him. After all what you require of him is in
your possession. The bid bond was allowed to expire by my clients
after the department informed my clients that it need not be renewed
and therefore | am more than slightly puzzled at the present request.
In terms of Art. 8.1 quoted by yourself the Bid Bond was to expire on
the 26™ August 2015 and was solely intended “as a pledge that the
tenderer will not retract his offer up to the expiry date of the guarantee
and, if successful, that he will enter into a contract with the CGA/CA
on the terms and conditions stated in the tender document”.«

6. ll-Kumitat Generali tal-Kuntratti Itaqa’ fis-26 t'April 2016 u iddecieda

hekk:

»The Committee ... ... ... agreed to withdraw the recommendation
dated 9" February 2016 since BAC Ltd failed to submit the original
bid-bond, and to cancel this tendering procedure because it has now
been irremediably vitiated.«
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7. B’dan kienet mgharrfa BAC b’ittra tal-10 ta’ Mejju 2016.

8. BAC appellat minn din id-decizjoni b’ittra lill-Bord ta’ Revizjoni tad-19

ta’ Mejju 2016.

9. Bid-decizjoni tat-23 ta’ Gunju 2016, li minnha sar dan I-appell, il-Bord

ta’ Revizjoni ¢ahad I-appell ghal ragunijiet li fissirhom hekk:

»The Board,

»Having noted the Appellant’s objection, in terms of the “Reasoned
Letter of Objection” dated 19 May 2016 and also through their verbal
submissions during the Public Hearing on 14 June 2016 had objected
[sic] to the decision taken by the pertinent authority, in that:

»a) The Appellant’s main contention is that, although his offer
was chosen for the award by the Evaluation Board on 2
February 2016, BAC Ltd were informed that the award was
being withdrawn due to the fact that the Contracting
Authority, allegedly, stated that it did not receive the
original Bid Bond from the Appellant who was, then, the
Recommended Bidder, as stipulated in Article 8.1 of the
“Instructions to Tenderers” and that this omission through
the award would constitute an irregularity. In this regard,
the Appellant maintains that the original Bid Bond was sent
by ordinary mail.

»b) BAC Ltd was also maintaining that the Contracting Author-
ity should have informed them about the non submission
of the original Bid Bond before and not after the Evaluation
Process and the award of the Tender

»Having Considered the Contracting Authority’s “Letter of Reply”
dated 10 June 2016 and also through their verbal submissions during
the Public Hearing held on 14 June 2016, in that:

»a) The Contracting Authority maintains that the issue of this
Appeal is the submission of the original Bid Bond by the
Appellant Company. In accordance with Clause 8, it was
specifically made clear that non submission of the original
Bid Bond would disqualify the Bidder’s offer. In this regard,
BAC Ltd did not remit the original Bid Bond and thus was
disqualified.

»Reached the following conclusions:

»1.  With regards to the Appellant’s first grievance, this Board,
after having heard all submissions made by the interested
parties, would prudently denote a distinction between a
cancellation of the Tender and a disqualification of an offer
made by a Bidder.

»In the first instance , a cancellation of a Tender may be
enforced by the Department of Contracts for various cre-
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dible reasons, one of which is when the Director of
Contracts notices an important omission of a very basic
mandatory requirement like the original Bid Bond.

»One has to note that this non-submission was noted after
the submission of the Evaluation Report and prior to the
signing of the Contract of Award. In this regard, the
Evaluation Board failed in verifying the receipt of the
original Bid Bond from the Recommended Bidder.

»At the same instance, the Evaluation Board were in-
formed of all receipts of all Bid Bonds pertaining to this
Tender Requirement and it was at this stage that the
Evaluation Board should have informed the Contracting
Authority of such a non submission. This Board notes that
the e-mail dated 7 July 2015 sent to the Evaluation Board
by the Department of Contracts did not indicate the fact
that the original Bid Bond pertaining to BAC Ltd was not
received.

»From submitted testimony under oath, it was credibly
established that the Evaluation Board has overlooked this
requirement which should have seen the Recommended
Bidder submit the Bid Bond. In this regard, and based on
the submission of testimony, it was justifiably established
that the Original Bid Bond pertaining to BAC Ltd was never
received at the Department of Contracts

»0On the other hand, this Board cannot understand how
such an important document is submitted by the Appellant
through normal post. In this regard, no proof or evidence
was produced by the Appellant to substantiate the
remittance by post of his original Bid Bond.

»2.  With regards to the Appellant’'s second contention, this
Board, as has been pointed out in Paragraph 1 above,
recognise the fact that an oversight by the Evaluation
Board and the eventuil non submission of the
Recommended Bidder’'s original Bid Bond was not an
issue at the Evaluation Stage, so that the Evaluation Board
could neither disqualify the latter’s offer nor inform them,
within the prescribed period, to submit the original Bid
Bond at that time. This occurrence of the omission of BAC
Ltd’s original Bid Bond was found at the time of awarding
the contract.

»In this respect, this Board would like to justifiably contend
that it was the obligation of the Director of Contracts to
cancel the Tender, as there was no comfort as to the
Evaluation Procedure adopted by the Evaluation Board.

»In this regard, this Board finds a credible reason why
BAC Ltd was informed of the withdrawal of Tender at
contract stage and, in view of the proven circumstances of
this case, this Board upholds the Contracting Authority’s
decision to cancel the Tender.

»In view of the above, this Board finds against the Appellant Company
on both Contentions. However due to these exceptional circum-



Appell numru 312/2016 15/12/2016

stances and through no direct fault of the Appellant, the deposit paid
for this Appeal is to be refunded.«

10. BAC ressqget appell quddiem din il-gorti minn din id-decizjoni b’rikors
tat-13 ta’ Lulju 2016 li ghalih id-Direttur Generali wiegeb fit-22 ta’ Lulju

2016. L-aggraviji tal-appell huma tlieta u BAC fissrithom hekk fil-qosor:

»(@) Illi la darba kien hareg l-award u s-soCjeta appellanti kienet
iffirmat il-kuntratt mibghuta lilha mid-Direttur tal-Kuntratti ma Kkien
hemm I-ebda proceduri ta’ tender li setghu gew kancellati, ghaliex il-
procedura kienet maghluga.

»(b) Bla pregudizzju ghall-premess, il-fatt li s-socjeta appellanti kienet
provdiet garanzija bankarja fit-termini tat-tender kien gie stabbilit mill-
Evaluation Board, ir-rakkomandazzjoni ta’ liema kien gie konfermat
mid-Direttur tal-Kuntratti. Din l-aggudikazzjoni ma setghetx tithehha
fug mera allegazzjoni ta’ zball da parti tal-Evaluation Board izda se
mai kellu jigi stabbilit bi provi konkreti.

»(¢) Fl-ahhar nett u bla pregudizzju ghall-premess, ir-revoka tal-award
fdan l-istadju partikolari huwa formalizmu zejjed u agir mhux pro-
porzjonali mal-iskopijiet tal-pro¢edura. Dana jinghad billi f'dak l-istadju
I-bid bond kien skada minghajr ma d-Dipartiment tal-Kuntratti talab
estensjoni tieghu u s-socjeta appellanti kienet adempiet ruhha fedel-
ment mal-obbligi kollha imposti fugha inkluz li aé¢ettat minghajr tlaglig
il-kuntratt imhejji mid-Dipartiment tal-Kuntratti.«

11. L-ewwel aggravju huwa dwar it-thassir tas-sejha ghal offerti. Id-
decizjoni li tithassar is-sejha kienet konsegwenza tad-decizjoni i
jithassar I-ghoti tal-kuntratt lil BAC u ghalhekk il-gorti hija tal-fehma illi
ghandha tqis I-aggraviji relativi ghat-thassir tal-ghoti tal-kuntratt gabel
ma tqis dik relativa ghat-thassir tas-sejha, ukoll ghax, jekk jigi michud
[-aggravju relativ ghat-thassir tal-ghoti tal-kuntratt, i.e. tigi konfermata
d-decizjoni li jithassar I-ghoti tal-kuntratt lii BAC, BAC ma jifdlilhiex
interess i titlob li tithassar id-decizjoni li tithassar is-sejha; se mai
aktar ikollha interess illi I-aggravju taghha ma jintlagax, i.e. li tibqa’ fis-
sehh id-decizjoni li tithassar is-sejha, ghax hekk biss tkun tista’ terga’
taghmel offerta ohra u zzomm il-possibilita li eventwalment tiehu I-

kuntratt.
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Ghalhekk ghalissa I-qorti ma hijiex sejra tqis dan l-aggravju; tghid biss
— dwar l-osservazzjoni ta’ BAC illi kienet ga iffirmat il-kuntratt meta
ttiendet id-decizjoni attakkata — illi ladarba ma kinux ghadhom iffirmaw
il-partijiet kollha |-kuntratt kien ghadu ma sarx u d-Direttur Generali
seta’ unilateralment imur lura mid-decizjoni bla htiega li jitlob rexissjoni

gudizzjarja tal-kuntratt.

Nghaddu ghalhekk ghat-tieni aggravju.

It-tieni aggravju jghid illi, bhala fatt, BAC kienet ipprovdiet bid bond.

Gie mfisser hekk:

»Dan it-tieni aggravju ... ... ... huwa li s-soc¢jeta appellanti kienet
ipprovdiet il-garanzija bankarja kif rikjesta u dan kien gie stabbilit mill-
appellati stess meta hargu r-rakkomandazzjoni li t-tender kellu
jinghata lis-so¢jeta appellanti, kif anke kien gie konfermat mid-Direttur
appellat.

»Fir-rigward tal-allegazzjoni tad-Direttur intimat (fl-ittra tal-10 ta’ Mejju
2016) li kien sar zball ghaliex ma kienx minnu li kien inghata I-bid bond
originali ghandu jinghad li I-oneru tal-prova kien jispetta unikament fuqg
id-Direttur appellat, u I-prova li kellhu jgib kellha tkun prova konkreta u
konklussiva, u mhux jibga’ biss fuq il-livell ta’ dubju. Dana gieghed
jinghad ghaliex il-prova kellha tkun wahda li teghleb id-dikjarazzjoni
formali li kienet saret pubblikament meta d-Direttur kien accetta li s-
soc¢jeta appellanti kienet lahget r-rekwisiti kollha tat-tender u kienet
rebhet it-tender.

»L-intimati ma rnexxilhomx jilhqu I-grad ta’ prova rikjest minnhom mil-
ligi: dana ghaliex I-unika [prova li] ngabet kienet ix-xiehda taz-zewg
persuni li jiehdu hsieb ir-registrazzjoni ta’ kull bid bond fwiehed miz-
zewq registri li d-Dipartiment kellu ghal dan il-ghan (id-Dipartiment
kellhu registru ghal bid bonds li jaslu bil-posta u registru iehor ghal bid
bonds li jinghataw by hand). U x-xiehda ta’ dawn iz-zewg persuni kien
biss fis-sens li meta issa (diversi xhur wara) regghu harsu lejn ir-
registru taghhom ma setghux jindividwaw il-konferma tal-bid bond in
kwistjoni.

»lzda din ma hijiex prova konklussiva: ma hijiex prova li ma sarx zball
da parti tad-Dipartiment tal-Kuntratti jew I-impjegati tieghu fir-regist-
razzjoni tal-bid bond.

»Da parti taghha s-soc¢jeta appellanti wriet konklussivament li hi kienet
harget il-bid bond kif kien minnha rikjest u din kienet intbaghtet.

»Ghalhekk bir-rispett kollhu I-provi migjuba mid-Dipartiment ma
humiex tali li setghu jeghelbu d-dikjaruzzjoni inizjali maghmula kemm
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15.

16.

mill-Kumitat tal-Kuntratti Generali u kif ukoll mid-Direttur tal-Kuntratti li
l-offerta tal-appellanti kien[et] konformi mar-rekwiziti kollha u kienet I-
ahjar offerta. M’'ghandu jkun hemm I-ebda dubju li fil-valutazzjoni
taghhom dawn kienu kkonsidraw il-kwistjonijiet kollha, inkluz il-kon-
formita procedurali tal-offerenti kollha, inkluz dik tal-appellanti. L-ebda
objezzjoni jew appelli ma gew ipprezentati minn dik id-decizjoni.

»F’dan ir-rigward wiehed ghandu jiddistingwi I-kaz tallum minn dawk I-
ohra fejn nugqas bhal din (u cioe li jkun hemm bid bond) giet senjalata
mill-bidu nett mal-ftuh tat-tenders ghaliex f'dak il-mument huwa accert-
abbli jekk dak il-bid bond kienx gie prezentat jew le.

»Del resto lI-esponenti hassu runhom aggravati mill-fatt kif kwazi giet
addossata fughom xi kolpa ghaliex ma kellhomx ricevuta tal-bid bond,
u ghaliex kienu baghtu Il-istess bil-posta. Dana meta ma kellhom I-
ebda obbligu li jzommu ri¢evuta tal-bid bond wara li l-istess bid bond
tkun skadiet u kellhom il-fakolta li jibaghtu I-bid bond bil-posta — tant li
hu ammess mid-Dipartiment tal-Kuntratti li kellhom redistru proprju
ghal bid bonds mibghuta b'dak il-mod.«

Normalment il-prova illi l-original tal-bid bond tassew intbaghat kienet
tmiss lil BAC, ghax ladarba dik kienet kondizzjoni tal-validita tal-offerta
l-oneru tal-prova li hares il-kondizzjonijiet kollha jaga’ fuq l-oblatur.
Fi¢c-cirkostanzi tal-kaz tallum izda ma hijiex irragonevoli I-kontenzjoni
ta’ BAC illi hemm presunzjoni favuriha li harset il-kondizzjonijiet kollha
ladarba wara li saret |-evalwazzjoni tal-offerti I-offerta taghha mhux
biss ma twarrbitx izda wkoll il-kumitat tal-ghazla kien ghamel rak-
komandazzjoni li I-offerta tintlaga’. Ghalhekk huwa xieraq illi fl-istadju
li fih waslu l-affarijiet l-oneru jaga’ fuq id-Direttur Generali li jeghleb il-
presunzjoni illi, la waslet biex tigi rakkomandata ghall-acc¢ettazjoni, I-

offerta kienet valida.

Din il-gorti wara li gieset ix-xiehda hija tal-fehma illi, safejn huwa
possibbli li taghmel prova ta’ haga negativa, i.e. li I-bid bond ma
waslitx ghand id-Dipartiment tal-Kuntratti, lid-Direttur Generali sehhlu
jaghmel dik il-prova. Il-fatt illi I-bid bond la nstabet fost id-dokumenti

tal-offerta u langas tidher registrata fir-registru mizmum apposta biex
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fih jitnizzlu I-bid bonds li jaslu bil-posta isahhah il-konkluzjoni li I-bid
bond ta’ BAC qatt ma waslet ghand id-Dipartiment tal-Kuntratti. Din
fic-¢irkostanzi kienet |-ahjar prova li setghet issir u I-qorti hija tal-fehma
illi hija bizzejjed biex teghleb il-presunzjoni u tixhet l-oneru lura fuq
BAC. BAC izda ma ressqget ebda xiehda li tassew baghtet il-bid bond
originali lid-Dipartiment tal-Kuntratti, imgar bix-xiehda tal-persuna li
fizikament xehtitha fil-posta. Ix-xiehda li ressqget kienet biss tal-Perit
Alexander Bezzina li qal biss illi “he had left the necessary documents
to be mailed to the department in his absence”. Naturalment x’gara u
x’'ma garax in his absence ma jistax ighid; seta’ izda ressaq lil min
inghata l-istruzzjonijiet biex jimposta d-dokument, biex ighid mexiex
fuq dawk l-istruzzjonijiet. X'aktarx ukoll illi jekk dokument hekk import-
anti ntbaghat bil-posta ntbaghat bil-posta rakkomandata bl-avviz tal-
wasla (pink card), u x’aktarx illi r-ricevuta titgieghed fil-file relativ u ma
tingeridx sakemm ghad jista’ jkun hemm htiega ghaliha, izda ebda

rievuta ma ntweriet.

Huwa minnu illi I-kumitat tal-ghazla kien imissu ntebah bin-nuggas
minnufih u jew warrab l|-offerta minnufih jew gharraf lii BAC bin-
nuggas izda n-nuqgas tal-kumitat ma jaghmilx tajjeb ghan-nuqgas ta’

BAC.

Dan l-aggravju wkoll huwa ghalhekk michud.

L-ahhar aggravju jghid illi hemm “nuqgas ta’ proporzjonalita fl-agir”

tad-Direttur Generali. L-aggravju gie mfisser hekk:
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»L-esponenti jissottometti bir-rispett illi d-decizjoni sabiex jigi kancellat
it-tender fuq allegazzjoni li I-bid bond ma kienx jezisti fi stadju wara [li]
kien gie kollox konkluz u I-bid bond kien skada huwa biss frott ta’
formalizmu zeijed |i jistultifika I-kisba tal-ghanijiet tal-pro¢eduri wara
kuntratti pubblici.

»Jigi rilevat li ai termini tal-klawsola 8.1 tal-Istruzzjonijiet lill-Offerenti,
il-bid bond kellu jiskadi fis-26 ta’ Awwissu 2015 u I-ghan tal-bid bond
kien biss ‘as a pledge that the tenderer will not enter into a contract
with the CGA/CA on the terms and conditions stated in the tenderer
document?.

»Fil-fatt il-bid bond, illum il-gurnata u f'dan il-kaz, kienet biss formalita
zejda — tant li l-intimati langas biss ma kienu jirrikjedu li I-bid bond
tiggedded sakemm jigi dec¢iz min ghandhu I-ahjar offerta! F'dan ir-
rigward isir riferenza ghas-sentenza ta’ dina l-onorabbli gorti tat-13 ta’
Lulju 2015 fl-ismijiet Messrs Power Cables Malaysia SDN BHD et v.
Korporazzioni Enemalta et (130/15) fejn fil-kaz ta’ bid bond simili I-
gorti kienet spjegat:

“Ghax f¢irkostanzi bhal dawk tallum il-bid bond tbun saret biss
formalita inutli u nefqa zejda ghall-oblaturi. ll-mod kif saret is-sejha
ghal offerti xejn ma huwa sodisfa¢enti ghax jekk kellha tintalab
garanzija din kellha tkun wahda li tibga’ tiswa u torbot mhux biss
sa data li tista’, bhal fil-kaz tallum, tkun artificjali, izda sa dakinhar
illi ssir I-aggudikazzjoni finali.”

»Dan it-taghlim japplika ghall-kaz tallum, fejn id-Dipartiment tal-
Kuntratti stess kien informa lis-soc¢jeta appellanti li ma kien hemm I-
ebda htiega li I-bid bond tiggedded.

»F’dan ir-rigward jirrizulta mhux kontestat li:
»a is-socjeta appellanti kienet harget il-bid bond Kif rikjest;

»b il-bid bond thalla jiskadi wara li d-dipartiment stess kien informa
l-appellanti li ma kienx hemm ghalfejn jigi mgedded — u ghalhekk I-
intimati ma kellhom I-ebda htiega reali ghal dan il-bid bond;

»C fil-fatt l-appellanti irrispetta |-obligazzionijiet u dahal fkuntratt
mal-awtorita kontraenti fit-termini u kundizzjonijiet iddikjarati fl-offerta u
accetta minghajr kondizzjonijiet il-kuntratt mibghut lilu.

»Ghalhekk ma hemm I-ebda skop ghall-insistenza tal-allegazzioni tal-
assenza tal-bid bond, u I-kanéellazzjoni tal-pro¢edura shiha fug dawn
[-allegazzjonijiet infondati huwa effettivarnent ksur tal-principji tar-
ragonevolezza u proporzjonalita li huma fil-qalba tar-regolazzjoni Malti
ghall-akkwist.

»F’dan ir-rigward |-esponent jirreferi ghat-taghlim ta’ dina I-onorabbli
gorti fil-kawza fl-ismijiet Ballut Blocks Services Limited v. Onorevoli
Ministru ghar-Rizorsi u I-Affarijiet Rurali et (440/12) deciza nhar il-31
ta’ Mejju 2013, fejn il-qorti spjegat li I-iskwalifika ta’ offerent huwa pass
drastiku, u f'dak il-kaz ma kellux jittiehed, ghaliex:

L-art. 8.1 fil-fatt ighid hekk: “The tender guarantee (bid bond) is intended as a pledge
that the tenderer will not retract his offer up to the expirt date of the guarantee and, if
successful, that he will enter into a contract with the CGA/CA [Central Government
Authority/Contracting Authority] on the terms and conditions stated in the tender
document”.

10
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»“24. lt-tieni raguni hija illi Ballut ma kisbet ebda vantagg kom-
petitiv bin-nuggas taghha. Li kieku kien possibbli li tikseb dak il-
vantagg, il-qgorti kienet tasal biex tghid illi I-iskwalifika hija
necessarja biex tithares il-kompetizzjoni gusta, izda ma ntwera
ebda mod kif Ballut setghet kisbet xi vantagg b’dak li ghamlet jew,
ahjar, b’dak li nagset li taghmel.

»“25. Fit-fehma tal-qorti, ghalhekk mhux biss I-iskwalifika ma
kinitx mehtiega biex jinkisbu I|-ghaniiiet tas-sejha ghal offerti,
fosthom il-harsien tal-kompetizzjoni gusta, izda anzi wasslet biex
jista’ jintilef il-ghan li I-kuntratt jinghata lil min ghamel I-orhos
offerta. Ghal din ir-raguni I-qorti hija tal-fehma illi I-iskwalifika tal-
offerta ta’ Ballut ma kinitx mizura proporzionata.

»26. Dan huwa kompatibbli mad-decizjoni ewropeja fugq imsem-
mija fil-kaz ta’ Tideland.”

»Dan it-taghlim huwa applikabbli kollu kemm hu ghall-kaz tallum.

»Ghalhekk bir-rispett kollu d-decizjoni tal-intimati sabiex jikkancellaw I-
award favur is-so¢jeta appellanti [u] I-pro¢eduri kollha tat-tender in
kwistjoni kienu erronji.«

Ghalkemm huwa minnu illi d-Direttur Generali ntebah bin-nuggas ta’
bid bond fl-istadju meta, ironikament, ma kienx fadal aktar htiega
ghaliha, ghax BAC kienet ga iffirmat I-abbozz tal-kuntratt (ghalkemm
kuntratt kien ghad ma hemmx ghax id-Direttur Generali kien ghadu
ma iffirmax) u ghalhekk ma setghetx tmur lura mill-offerta taghha,
madankollu I-kliem tal-instructions to tenderers — li hu forma ta’ pre-
kuntratt bejn id-Dipartiment tal-Kuntratti u l-oblaturi — huwa ¢ar u
kategoriku: fin-nuggas li jasal il-bid bond originali fiz-zmien moghti
ghalhekk, ‘the respective bid will be automatically disqualified”. L-
iskwalifika sehhet minnufih — automatically — hekk kif ghadda z-zmien

u kull ma sar wara b’dik |-offerta ma kienx jiswa.

Fil-kaz ta’ Power Cables Malaysia imsemmi minn BAC il-qorti kienet

¢ahdet appell biex offerta titwarrab ghax il-bid bond relativa skadiet
gabel ma saret l-aggudikazzjoni — ghax il-process ta’ aggudikazzjoni

ha aktar fit-tul milli kien mahsub — u ma regghetx giet imgedda. L-
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22.

23.

appell kien gie mi¢chud mhux ghax il-qorti gieset illi I-bid bond hija
“formalita inutli” izda ghax is-sejha ghal offerti ma kinitx titlob illi I-bid
bond tiggedded jekk tilhaq tiskadi gabel ma ssir I-aggudikazzjoni. II-
kumment tal-qorti kien li b’hekk il-bid bond giet ridotta ghal formalita
inutli, izda, ladarba r-regoli ma kinux jistipulaw skwalifika jekk il-bid
bond ma tiggeddidx, oblatur ma setax jigi skwalifikat jekk ma ghamilx

dak li ma kienx marbut illi jaghmel.

Fil-kaz ta’ Ballut is-sejha ghal offerti riedet illi ssir “A financial bid
calculated on a basis of the tender Bill of Quantities for the
works/supplies tendered”. L-oblatur ma indikax l-ammont tal-financial
bid izda lill-awtorita kontraenti dehrilha |i setghet tasal ghal dak I-
ammont mit-taghrif moghti fil-bill of quantities u li effettivament ghal-
hekk financial bid saret, u tat il-kuntratt lil dak I-oblatur. I-Bord ta’
Revizjoni izda deherlu li kellu jwarrab |-offerta minhabba nuqqgas ta’
financial bid. Din il-qorti lagghet |-appell mid-decizjoni tal-Bord ta’
Revizjoni u hassritha ghax kienet tal-fehma illi financial bid effettiva-
ment saret ladarba setghet tinhadem fuq il-bill of quantities. Anzi, is-
sejha ghal offerti kienet tghid illi I-ammont mahdum fuq il-bill of
guantities jeghleb dak muri fil-financial bid jekk iz-zewg figuri ma

jagblux, u ghalhekk I-importanti kien illi jkun hemm bill of quantities.

Fil-kaz ta’ Ballut in-nuggas ta’ financial offer formali ghamel tajjeb
ghalih it-taghrif moghti fil-bill of quantities li minnu l-awtorita kontraenti

setghet tasal ghall-ammont tal-financial bid. Fil-kaz tallum ma hemm
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24.

25.

26.

27.

BAC Limited v. Direttur Generali tal-Kuntratti et

xejn li seta’ jaghmel tajjeb ghan-nuqqgas tal-bid bond fil-wagt meta n-

nuqgqgas ta’ din wassal biex |-offerta “automatically” titwarrab.

Dan I-aggravju wkoll, ghalhekk, huwa mi¢hud safejn jolgot id-decizjoni
i titwarrab |-offerta ta’ BAC. Dwar il-kwistjoni |-ohra — jekk id-decizjoni
li tithassar is-sejha kollha ghal offerti kinitx ragonevoli fi¢c-¢irkostanzi —
il-gorti tosserva illi din ma tinteressax aktar lil BAC ghax, ukoll jekk is-

sejha ma tithassarx, I-offerta taghha hija f’kull kaz imwarrba.

Dan igibna lura ghall-ewwel aggravju li I-punt tieghu hu illi:

»ll-kuntratt bejn il-partijiet ghalhekk kien perfezzjonat u b’hekk ma kien
ghad hemm I|-ebda proceduri ta’ tendering li setghu jigu kancellati
ghaliex dawk il-pro¢eduri kienu gew terminati.«

Ga ghidna li ma kien hemm ebda kuntratt “perfezzjonat” ghax ma
kienx ghadu gie iffirmat mill-partijiet kollha. Rajna wkoll illi, ladarba I-
offerta ta’ BAC giet validament imwarrba, din ma ghadx fadlilha inter-
ess fit-talba illi tinqaleb id-decizjoni li tithassar is-sejha ghal-offerti.
Dan naturalment gieghed jinghad bla pregudizzju ghall-kwistjoni jekk
dik id-decizjoni kinitx tassew wahda tajba, li huwa |-meritu ta’ kawza

ohra maghmula minn oblatur iehor dwar I-istess sejha’.

ll-qorti ghalhekk tichad I-appell u tikkonferma d-decizjoni tal-Bord ta’
Revizjoni tat-23 ta’ Gunju 2016 safejn din ikkonfermat id-decizjoni i
titwarrab |-offerta ta’ BAC. Fi¢-Cirkostanzi, u peress illi kien hemm

nuggas min-naha tad-Direttur Generali meta ma warrabx minnufih |-

AIG Malta Limited et v. Awtorita ghat-Trasport fMalta et (appell nru 313/2016).
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offerta ta’ BAC, l-ispejjez ta’ dan I-appell ghandhom jingasmu bin-nofs

bejn id-Direttur Generaliu BAC.

Silvio Camilleri Giannino Caruana Demajo Noel Cuschieri
President Imhallef Imhallef

Deputat Registratur
df
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