Qorti ta’ I-Appell
(Kompetenza Inferjuri)

Imhallef Anthony Ellul
Appell numru:- 6/13 AE

Saviour Camilleri (appeliat)
Vs

Joseph Falzon, u Falzon Service Station Limited u San Lucian Oil
Company Limited u Waste Oils Company Limited (appellanti)

31 ta’ Ottubru, 2016.

Permezz ta’ statement of claim f'arbitragg domestiku volontarju, b'riferenza
ghal ftehim intitolat Design Services Agreement (06.05.2005) u ghall-ftehim
intitolat Quantity Surveying Agreement (24.05.2015), Saviour Camilleri talab
minghand l-intimati talab €29,109.03 ghall-/interior design, €17,295.44 ghal
Quantity Surveying u €10,577.52 ghal extra works, total ta’ €56,981.99; bl-
imghax mid-data tal-hrug tal-/nvoice.

L-intimati eCCepew:

(1) Joseph Falzon u San Lucian Oil Co. Ltd mhumiex legittimi kontraditturi.
Bi ftehim bejn il-partijiet dawn gew estromessi mill-arbitragg.

(2) l-arbitru m’ghandux durisdizzjoni jiddeciedi dwar hlas ghal quantity
surveying u extra works billi ma jiffurmawx parti mill-mertu tal-ftehim. Billi
sar ftehim t'arbitragg gdid, din |-e¢¢ezzjoni giet irtirata.

(3) I-ammonti mitluba ghandhom jigu kkalkolati fug I-ammonti eskluz il-VAT.

(4) I-ammont ged jintalab fug xoghol li ma sarx, li I-intimati ma ridux isir, jew
ma jistax isir tort tar-rikorrent, jew li m’esegwiex fedelment jew skont is-
sengha u l-arti.

(5) l-extra works mhux dovuti fl-interezza taghhom ghax uhud minnhom gew
hekk definiti arbitrarjament.

(6) I-interior design u |-guantity surveying ma sarux skont is-sengha u I-arti.
(7) fi kwalunkwe kaz I-ammont hu ezaderat.

(8) ir-reklam huwa infondat fil-fatt u fid-dritt.



(9) ebda drittijiet legali m’ghandhom jithallsu ghax kien ir-rikorrent i
m’accettax |-offerta li saritlu.

II-partijiet qablu inter alia li 1-lodo jkun wiehed finali u jista’ jsir appell minnu
fug punt ta’ ligi biss u li I-arbitri setghu jiddeciedu ex eqguo et bono.

Permezz ta’ nota kongunttiva prezentata fis-26 ta’ Marzu 2010 sar gbil li
Joseph Falzon u San Lucian Oil Company Limited jinhargu mill-proc¢eduri.
B'hekk bhala intimate bagghu Falzon Service Station Limited u Waste
Oils Company Limited.
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Permezz ta’ lodo arbitrali tad-9 ta’ Frar 2013, l-arbitri llikwidaw is-somma ta
€38,762.81 bla mghax u spejjez ghall-intimati billi sostnew li ebda hlas ma
kien dovut lir-rikorrent.

L-intimati appellaw minn dan il-lodo bl-aggraviji li:

(1) fxi kazijiet, primarjament fil-kaz tax-xoghol/materjal supplit minn Hal
Mann, LJC u FXB, ir-rikorrenti ma wettagx xoghol ta’ certification of works; i¢-
Certifikati relattivi gatt ma nhargu mir-rikorrenti lill-esponenti, ghalkemm ir-
rikorrenti jikkontendi li ma setax jaghmel dan minhabba I-fatt li kien sar
xoghol hazin fuq is-sit. Ghalhekk I-arbitri ma kinux legalment korretti meta
jikkundannaw lill-appellanti biex ihallsuh ta’” dan ix-xoghol.

(2) huwa pacifiku li ma kien hemm I-ebda ftehim dwar extra works; gatt ma
gew ikkatterizzati bhala tali mir-rikorrent fil-mument |i dawn kienu qged isiru u
wisq ingas kien hemm ftehim dwar rati ta’ hlas. Ghalhekk [-arbitri kienu
legalment zbaljati meta tawh kumpens ghal dan ix-xoghol.

(3) dwar il-kap tal-ispejjez, I-intimati kienu offrew €23,798.80. Is-somma
likwidata mill-arbitri li hi dik mitluba u lanqas dik offruta. L-arbitri ma
nkludewx il-VAT fil-komputazzjoni tas-somma mitluba. L-ispejjez kellhom, tal-
ingas, jigu spartiti ndags bejn il-partijiet.

Permezz tar-risposta tal-appell, Saviour Camilleri argumenta Ii I-appell
ghandu jigi michud u |-lodo arbitrali konfermat.

Fatti.

1. Il-kontendenti ffirmaw kuntratti relatati ma’ bini fi Spencer Hill, Marsa:

o 6 ta’ Mejju, 2005 — Agreement for Design Services. 1x-xoghol kellu
jinkludi site surveying; draughting on computer of all areas as
surveyed; preliminary sketches; perspective of exterior facade,
reception & atrium and boardroom, colour board, detail drawings,
bidding and negotiating with contractors, site supervision to ensure
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conformity with detail drawings subject to technical site restrictions
or as required by third party contractor.

e 24 ta’ Gunju, 2005 — Agreement for Quantity Surveying. B'dan il-
ftehim I-appellat kellu jkejjel ix-xoghol li jsir mill-kuntratturi.

2. L-appellat kien gieghed jippretendi hlas ta”:

e €29,109.03 ghal Design Services;
e €17,295.44 ghal Quantity Surveying;,
e €10,577.52 ghal other works and expenses,

3. L-appellanti kkontestaw it-talba u fit-twegiba ddikjaraw wekoll i
"Respondents contend that the amount claimed is not due by them for
a number of reasons of which claimant has already been made aware
and which are detailed below.” Fil-parti tat-twegiba ntestata “3. The
relief or remedy sought”, fost'affarijiet ohra l|-appellanti ddikjaraw:
"(II1) Without prejudice to the above, a declaration denying claims for
payment of amount claimed in whole or in part.”

4. Fid-9 ta’ Frar 2010 iffirmaw ftehim ta’ arbitragg, li jinkludi wkoll
klawzola li, "the award shall be final and binding and there shall be an
appeal on points of law only.”

Konsiderazzjoni.
(1) Quantity surveying.

Fir-rikors tal-appell I-appellanti jsostnu li:-

".... in vista tal-fatt Ii ex admissis ir-rikorrenti ma wettagx Il-inkarigu moghti lilu fir-rigward tal-
quantity surveying btali mod i gatt ma gew supliti minnhom lir-rikorrenti c-certifikati skond
kif pattwit bejn il-partijiet, ir-rikorrenti ma jistax jitlob hias ghal tali servizzi Ii baga’ gatt ma
gie rez minnu.”

Komplew isostnu li I-ilment taghhom jirrelata ghal:-

".... kejl tax-xoghol/materjal supplit u I-hrug tac-certifikati relattivi kif kien inkarigat u kwindi
obbligat jaghmel skont il-kuntratt minnu stess sottoskritt datat 24 ta’ Gunju 2005......

Il huwa pacifiku bejn il-partijiet I minn dak kollu hawn fug minnu pattwit, ir-rikorrenti
effettivament ma wettaq xejn fir-rigward tax-xoghol/materjal supplit minn Hal Mann, LJC u
FXB”

Fi statement of defence li pprezentaw l-intimati bi twediba ghat-talba tal-
appellat, I-appellanti galu:



"f) the amount claimed is also being contested as it includes fees for services rendered by
claimant, including both interior design and quantity surveying, which services were not
carried out faithfully, in accordance to the standard rules of trade and did not achieve the
good level of skill and diligence required by law and contracted for by the respondents which
are hereby reserving their rights at law in this respect against claimant.”

B'dik |-e¢cezzjoni I-appellanti ma kinux geghdin isostnu li ma sarx xoghol ta’
quantity surveying.

Fkull kaz it-tezi taghhom fir-rikors tal-appell hi [|i fir-rigward tax-
xoghol/materjal supplit minn Hal Mann, LJC u FXB, I-appellat ma wettaq xejn.
Biex isostnu |-argument taghhom f’paragrafu 6 irriproduc¢ew dak li xehedu:

i. l-appellant fis-seduta tat-13.4.2011 in kontro-ezami®, meta hu
evidenti li l-appellant kien gieged jigi mistogsi u jwiegeb fuq ix-
xoghol tal-irham u madum li kellu xjagsam mieghu I-kuntrattur
Halmann.

ii. iben I-appellant (perit Kurt Camilleri Burlo’) fis-seduta tal-14.1.2011
li gal li kienu kejlu x-xoghol kollu, izda fir-rigward tal-irham u
madum ma kinux taw i¢-Certifikati lill-project manager peress li I-
klijent kien gharrafhom li ma kienx kuntent bix-xoghol tal-
kuntrattur.

L-appellanti isostnu li ma nghatawx i¢-Certifikati relattivi. Pero’ I-appellat u
ibnu gatt ma galu li ¢-Certifikati ma nghatawx lil Falzon. Fil-fatt I-appellat qgal li
Certifikati tal-kejl tal-madum ma nghatawx lill-kuntrattur, filwaqt li ibnu qal li
ma nghatawx lill-project manager proprju minhabba I-fatt li I-klijent ma kienx
kuntent bix-xoghol tal-kuntrattur®>. Hadd minnhom ma qal li ¢-certifikati tal-
kejl ma nhargux jew li ma nghatawx lill-appellanti.

M’hemmx prova li gabel bdew il-pro¢eduri |-appellanti kienu geghdin isostnu i
fir-rigward tax-xoghol tal-madum I-appellat m’‘ghamilx quantity surveying.
Pjuttost jidher mod iehor. Fil-fatt Victor Grech, financial controller tal-
appellanti, kien ghamel rapport (Dok. VG1) bid-divergenzi bejn |-appellant u I-
appellat. Ghal dak li jikkonéerna tiling & sanitary, id-divergenza kienet mhux li
ma sarx il-kejl izda d-diskrepanza bejn il-valur tax-xoghol dikjarat mill-appellat
(€200,628.81) u l-ammont li thallas lil Halmann (€181,245.28), diskrepanza
ta’ €19,383.54 li kien ifisser li skont |-appellanti mis-somma li talab I-appellant
ghal dak ix-xoghol, €686.18 ma kinux dovuti. Mir-rapport ta’ Victor Grech hu
evidenti li fir-rigward ta’ quantity surveying dwar il-madum, din kienet I-uniku

Y “Ahna ghamilna I-kejl tax-xoghol Ii sar bhala quantity surveyors. Jien ma kontx
ghaddejthom lill-kuntrattur minhabba Ii I-klijent ma kienx kuntent bix-xoghol i ghamel il-
kuntrattur.”

2 "Kejjilna x-xoghol kollu izda ma ghaddejnix Certifikati ta’ kollox lill-project manager. Kien
hemm tal-irham u tal-madum i m'ghaddejnix ghax il-klijent avzani Ii ma kienx kuntent bil-
prodott i nghata lilu mill-kuntrattur. ” (seduta 14.1.2011).



kwistjoni li kien hemm bejn il-partijiet. Fir-rapport m’hemm I-ebda ndikazzjoni
li I-appellanti kienu geghdin isostnu li I-appellat m’ghamilx dak ix-xoghol. Fih
innifsu dan hu indizju iehor li x-xoghol tal-madum tkejjel u nhareg certifikat, li
fuq bazi ta’ probabilta nghata lill-appellanti. Fl-ahharnett il-fatt |i sar hlas
ingas lill-kuntrattur ma jfissirx li |I-kejl tal-appellat kien zbaljat.

Fir-rigward ta’ LJC u FXB m’hemm provi favur l-argument li I-appellanti
ghamlu fir-rikors tal-appell.

Fin-nota ta’ sottomissjonijiet |I-appellanti argumentaw li I-appellat kellu:

... fl-ewwel lok jiggustifika -materjal skont [-ispecifications miftiehma u noltre fkaz ta’
differenza fil-materjal fornit Ii jiggustifika tali differenza b'riferenza ghall-variation order.”

Pero” mill-provi rrizulta li Falzon mill-ewwel kien jaf li I-madum li gie konsenjat
minn Halmann ma kienx bhal dak li originarjament intghazel. Madankollu hu
evidenti li Falzon, ghalkemm ma kienx kuntent, ac¢¢etta I-konsenja. Fil-fatt hu
stess xehed: “Ir-raguni i baga’ ghaddej ix-xoghol kien Ii ahna konna
miftehmin bi Zmien pero sfortunatament iz-Zmien twal bi tlett darbiet. Ahna
konna pressati biex indahhlu I-impjegati u ma stajniex nistennew iZjed. Meta
wasalna fl-estremita’ Ii I-madum wasal hemmhekk kollu biex jitbiddel kellna
nistennew hafna zmien ghax il-madum kien gie mic-Cina, ahna kellna niehdu
decizjoni u kellna naccettaw il-madum Ii gie ghandna” (seduta 19 ta’ Ottubru,
2010).

(2) Extra works.

Skont klawzola 4.3 tal-ftehim:

"Any changes, alterations or modifications of a substantial nature of an approved work may
be requested by the Client, subject to the payment to the Designer of a remuneration agreed

on an ad hoc basis”.

L-appellanti bbazaw |-argument li I-ebda hlas ma kien dovut fuq dak li xehed
Victor Grech:

... Jien fil-karti Ii kelli ma kelli gatt evidenza i kien hemm gbil fug almenu item minnhom u
cioe’ fis-sens li ma kellu ebda qbil ta’ xejn bejn [-evidenza Ii ngibitli ghal dak Ii kien ged jigi
mitlub bhala hlas ghal xoghol addizzjonali. Ghalhekk dan l-ammont ma sibtux gustifikat.”

Pero’ |-arbitri kkonstataw, bhala fatt, li bla dubju r-rikorrent ghamel xoghol
zejjed. Huma sabu li kemm-il darba wagqt il-progett l-appellanti bidlu I-
intenzjoni taghhhom, wara li |-appellat ikun lesta I-pjanijiet ghall-ezekuzzjoni
tax-xoghol. Dwar dan tista’ ssir per ezempju riferenza ghal dak li xehedu:

i. Vincent Attard, kien il-project manager — "L-atrium kien dgie
progettat minghajr sagaf pero fil-fatt naf I Falzon xtag I



attwalment jitpogga saqgaf, pero naf fil-fatt ma giex imsaqgqgat. Naf li
Falzon kien ordna il Camilleri biex jipprepara dizinn ta’ sagaf. Rajt
dan id-dizinn b'ghajnejja. Konna forsi fnofs il-progett meta gara
dan.” Qal ukoll, "Meta kien ikun hemm xi tibdil fid-dizinn kien
jintalab minn Falzon u mhux minni. Gieli kmandani Falzon biex
naghmel xi tibdil. Zgur hu Ii fug inizjattiva tieghi personali gatt ma
sar tibdil. Normalment kien isir meeting dwar it-tibdiliet.”

ii. Perit Amadeo Mifsud — "Fis-sena Ii ghamilt nahdem, niftakar I/
Falzon kien ibiddel diversi drabi mill-progett.... Qed nara e-mail tat-
12/12/06 mibghuta minni lil Joe Falzon u nghid illi Falzon kien
frekwentement jibdel mid-dizinn original....... Il-counter tar-
reception naf Ii Camilleri ghamel xi 15 il-dizinn. Kien hemm ukoll
kazijiet rari fejn kien ibiddel xoghol gia approvat.”

iii. Ir-rikorrent — "Fdan il-kaz kien hemm hafna tibdil da parte tal-
klijent. Dan wara i kienu gia gew approvati d-drawings u
perspectives u colour boards u anke wara Ii nghata I-kuntratt il-/-
klijent ried tibdil, per eZzempju, fl-entratura, fil-main door u anke fir-
reception desk. It-tibdil gie piecemeal u mhux iltgajna darba u sar
it-tibdil ghal kollox. Beda gej bil-bicciet. Ried isaqgaf l-atrium tal-
ewwel sular u dan kien jimporta hafna studju da parte tieghi u ta’
structural engineer. Wara Ii lestejna dan kollu rega ddecieda Ii ma
Jjaghmel xejn u jhallih miftuh. Dan huwa parti mill-extra work Ii jien
ged nippretend].”

iv. L-appellant stess xehed: "Mill-pjanti approvati bhala bord mhux I-
ewwel darba I tlabna xi tibdll.”

Fejn dan it-tibdil ma kienx ta’ natura sostanzjali, |-arbitri m’akkordawx hlas
tieghu. Fejn kien ta’ natura sostanzjali, u allura jinkwadra ruhu fid-definizzjoni
ta’ paragrafu 4.3 tal-kuntratt tas-06.05.2005, illikwidaw kumpens. Gialadarba
ma kienx hemm ftehim dwar ir-rata, |-arbitri ddecidew Ii r-rikorrent ghandu
jithallas b’mod ekwitattiv, skont likwidazzjoni arbitrio boni viri. Dan apparti li
skont il-kuntratt ta’ arbitragqg, "the arbitrators may decide ex aequo et bono.”
II-fatt li ma kienx hemm ftehim dwar ir-rata ta’ hlas ma jfissirx li l-appellat
m’ghandux jedd jithallas ghax-xoghol extra. Min jaghmel xoghol fuq inkarigu
ta’ haddiehor, ghandu jedd jithallas ta’ xogholu. Dan apparti li dan ma kienx
xoghol li l-appellat ghamel minn jeddu izda xoghol ordnat mill-klijent.
Ghalhekk I-appellanti jafu x’kien gialadarba ordnawh huma.

II-klawzola 4.3 hija differenti hafna mill-klawzoli kuntrattwali fil-kawza Alfred
Vella Borg v Accountant General®, li kien hemm fil-kuntratt moghti mill-
Gvern, u fejn kien, kif soltu jkun f’kuntratti bhal dawn, stipulat Ii I-kuntrattur

310.06.2005 - Prim’Awla, imhallef J.R. Micallef.



kellu dritt jithallas ghax xoghol zejjed biss jekk titwettaq skrupulozament il-
procedura mahsuba fil-kuntratt ghal dan il-ghan, u ¢ioe" li kull talba f'dan is-
sens kellha ssir bil-miktub u gabel ma jinbdew dawk ix-xoghlijiet megjusa
bhala zejda ghall-appalt originali. Il-klawzola f'dik il-kawza kienet intiza biex
tipprotegi I-interessi tal-Gvern biex ma jigix rinfa¢¢jat minn talbiet ingustifikati
jew inverifikabbli ta’ xoghol zejjed. IlI-klawzola fil-kuntratt oggett ta’ dawn il-
proceduri kienet iktar intiza biex tassigura min-naha |-wahda I|-jedd tal-
appellanti li jezigu tibdil u min-naha I-ohra jharsu I-jedd tal-appellat i jigi
mhallas ghax-xoghol bi prezz magbul bejn il-partijiet u mhux prezz iffissat
mill-appellanti.

(3) Kap tal-ispejjez.

Skont artikolu 52(1) tal-kap 387, nlief kif hemm provdut fis-subartikolu (2)
dwar ghajnuna legali, I-ispejjez tal-arbitragg ghandhom normalment jigu
sopportati mit-tellief. Madankollu, it-tribunal tal-arbitragg jista’ jagsam dawk |-
ispejjez bejn il-partijiet jekk dan jistabbilixxi li I-gsim fishma jkun ragonevoli,
wara li wiehed iqis i¢-Cirkostanzi tal-kaz.

Dwar I-ispejjez I-arbitri ddecidew:

"L-ispejjez ta’ dawn il-proceduri, tenut kont tar-rizultanzi processwali ghandhom jigu
sopportati mill-intimati stante li huma kienu jikkontendu Ii ebda pagament ma kien dovut lir-
rikorrenti.”

Hu minnu li I-appellati kienu geghdin isostnu li I-ebda hlas ma kienx dovut lill-
appellat. Pero’ hu minnu wkoll li I-appellant ma kienx rebbieh f'’kollox tant li I-
arbitri llikwidaw somma ingas minn dik li kien gieghed jippretendi |-appellat, u
dan meqjus ukoll ta’ eccezzjonijiet li nghataw mill-appellant. Fattur li I-arbitri
nagsu milli jiehdu in konsiderazzjoni minkejja dak li tghid il-ligi. Fil-fatt |-
appellat talab il-hlas ta’" €56,982 filwaqgt li I-arbitri llikwidaw is-somma ta’
€38,762.81, cjoe’ tnaqqis ta’ 32% mis-somma li kien gieghed jippretendi I-
appellat.

Ghal dawn il-motivi:

1. Tichad I-ewwel zewg aggraviji.

2. Tilga' t-tielet aggravju.

3. Tirriforma Il-lodo tad-9 ta’ Frar 2013 fis-sens li l-ispejjez
ghandhom jinqasmu in kwantu ghal 32% a karigu tal-appellat
u 68% a karigu tal-appellanti.

4. Ghal kumplament tikkonferma I-lodo.

5. Spejjez tal-appell jingqasmu in kwantu ghal terz a karigu tal-
appellat u zewg terzi a karigu tal-appellanti.



Anthony Ellul.



