Rikors Mahluf Nru 1000/2015

QORTI CIVILI
PRIM’AWLA

ONOR. IMHALLEF
LAWRENCE MINTOFF

Seduta tat-12 ta’ Ottubru, 2016

Rikors Mahluf Numru: 1000/15 LM
Dragonara Gaming Limited (C49848)

VS.

ll-Ministru tal-Finanzi; il-Ministru ghall-Ekonomija, Investiment u Intraprizi
Zghar; Dr Emanuel Camilleri bhala Chairman tal-Privatisation Unit; u Eden
Leisure Group Limited (C4529)

I-Qorti,

Rat ir-Rikors Guramentat tas-so¢jeta attrici Dragonara Gaming Limited (minn

issa “s-socjeta attrici”) pprezentat fil-21 ta’ Ottubru, 2015 u li jagra hekk:
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Introduzzjoni

1. Fl-24 ta’ Mejju, 2013, il-Privatisation Unit fi hdan il-Ministeru ghall-
Ekonomija, Investiment u Intraprizi Zghar (‘il-Ministeru’) hareg sejha
ghal Expression of Interest (“EOI”) ghall-ghoti ta’ koncessjoni fir-
rigward ta’ ftuh u operar ta’ casino f’Malta.

2. Dragonara kienet uriet |-interess taghha f’din il-koncessjoni u, fiz-
Zmien indikat ghalhekk, issottomettiet numru ta’ mistogsijiet intizi
sabiex ir-regoli li kienu ser jintuzaw biex issir I-ghazla jigu ccarati. Il-
mistogsijiet, flimkien mar-risposti, huma annessi.”

3.  Fil-31 ta’ Lulju, 2013, il-Ministeru, tramite I-Privatisation Unit, hareg
sejha ghal proposti ghall-koncessjoni (is-“Sejha”).’

4. Dragonara tefghet l-offerta taghha fit-13 ta’ Settembru, 2013 kif
ghamlu entititajiet ohra interessati, fosthom Eden Leisure Group
Limited (“Eden”).

5. L-offerti finanzjarji nfethu fil-21 ta’ Ottubru, 2013. L-offerta tad-
Dragonara kienet ta’ €4,376,505. Dik ta’ Eden kienet ta’ €1,250,000.

6. Il-process li wassal ghad-decizjoni tal-Ministeru kellu jintemm fi
Zmien qasir ferm, sal-31 ta’ Ottubru, 2013, bl-ghotja tal-
koncessjoni.”

' Dok DG1

? Dok DG2 u DG3

* Dok DG4. Ftit wara, inqalghet polemika dwar il-process li wassal ghall-ghazla tal-avukati tal-Ministeru, polemika li
wasslet ghal rapport — negattiv ferm ghall-Ministeru — tal-NAO: ara Dok DG5.

* Ara Sezzjoni 4 tas-Sejha, Dok DG4.
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7.

10.

11.

Dragonara bdiet tithasseb meta t-terminu mhux biss gie u ghadda,
imma meta, ghal xhur wara Ottubru, 2013, kien hemm skiet totali.

Eventwalment, fis-6 ta’ Frar, 2014, il-Privatisation Unit fi hdan il-
Ministeru (“PU”), avza li kienet saret short-list ta’ Zewg offerenti,
Eden u Dragonara.” Dragonara kitbet lill-PU fI-10 ta’ Frar, 2014 fejn,
fost affarijiet ohra, attirat I-attenzjoni tal-PU ghall-htiega li I-kriterji
ghall-ghazla jigu applikati b’rispett ghall-principji legali applikabbli.®

FI-14 ta’ Frar, 2014 I-istess PU habbar li kien hatar kumitat tekniku —
presjedut mill-imhallef Emeritus Geoffrey Valenzia’ - biex jghin fl-
evalwazzjoni u I-proponenti li gew shortlisted intalbu biex jaghmlu
presentations lil dan il-kumitat.’> Wara li, fug rikuza da parti ta’
Dragonara, tnehha membru ta’ dan il-kumitat — David Marshall —
ghaliex ma kienx fit and proper, saru presentations lill-istess kumitat
fit-13 ta’ Marzu, 2014.

Dragonara kienet infurmata mill-PU li dan il-kumitat kien mistenni li
jlesti r-rapport tieghu sal-ahhar ta’ Marzu, 2014 u li d-decizjoni
kellha tittiehed ftit wara.’

Minkejja din I-assikurazzjoni kien hemm, da parti tal-PU, skiet kwazi
totali. Varji ittri ntbaghtu fejn intalab I-ezitu, b’mod partikolari tar-
rapport tal-kumitat tal-Imhallef Valenzia.™

> Dok DG6.
® Dok DG7.

’ Dan sar maghruf meta saret presentation lil dan il-kumitat.

® Dok DGS.

° Ara I-kontenut tal-ewwel paragrafu tal-ittra tas-16 ta’ April, 2014 (Dok DG13), li gatt ma gie zmentit.
'® Ara Dok DG13 sa DG18.
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12. Fl-ahhar irrispondew [-avukati tal-PU fittra li fiha erba’ paragrafi,
imma ebda informazzjoni. ™

13. Wara |i I|-process tal-ghazla ttardja b’sena, u minkejja offerta
finanzjarja ta’ iktar minn tliet darbiet dik tal-Eden, il-Ministeru
habbar, permezz t'ittra tas-27 ta’ Ottubru 2014, illi Eden kienet
intaghzlet bhala “Preferred Proponent” u li ser jidhol f'negozjati mal-
istess biex tinghata I|-koncessjoni u dan, suppost, ai termini tas-
Sejha. Fl-istess nifs, il-Ministeru baghat ittra ohra lil Dragonara li fiha
stqarr li kien ser jaghti lil Dragonara koncessjoni ohra.™

Process Vizzjat

14. Fil-klawzola 7.1 tas-Sejha hemm mnizzel li “The Government of
Malta, in terms of this RFP, is committed to provide a fair,
transparent and objective selection process through the
appointment of an ad hoc Evaluation Committee”.

15. L-osservanza ta’ dan l-obbligu procedurali hu wiehed tassattiv kemm
ai termini tas-Sejha, u kif ukoll skont it-Treaty on the Functioning of
the European Union.

16. L-esponenti jikkontendu Ii I-process fil-fatt ma kienx wiehed
trasparenti: Dragonara saret taf ghaliex |-offerta tal-Eden tqgieset
agwa minn taghha meta talbet il-hrug ta’ mandat ta’ inibizzjoni.>
Langas kienet taf x’piz inghataw il-kriterji stabbiliti ghall-
evalwazzjoni, u saret taf biss wara (tul is-smigh tar-rikors ghall-
mandat) li, fil-fatt, gie applikat kriterju iehor, li kien deciziv.

" Dok DG19.
2 Dok DG20, DG21 u DG22.
3 Ara iktar 'l isfel.
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17.

18.

19.

20.

21.

Kif irrizulta anki tul is-smigh imsemmi, il-process ma kienx wiehed
gust u oggettiv, tant li, fost affarijiet ohra (i) il-kriterji stabbiliti ghall-
ghazla fis-Sejha ma kinux ezawrjenti; u (ii) il-piz li kellu jinghata lil
kull kriterju ma kienx stabbilit u ppubblikat minn qabel.

Fil-fatt, il-proposta tal-Eden tqieset ahjar fuq il-bazi ta’ kriterju — it-
taxxa progettata — li lanqgas ma kien wiehed mil-lista ta’ kriterji fis-
Sejha. L-ghazla saret a bazi ta’ kriterju gdid, li nghata piZ li bih gew
meghluba I-kriterji I-ohra kollha. Dan biex ma jinghad xejn dwar il-
fatt li dan il-kriterju gdid ma jaghmel ebda sens fih innifsu — anzi hu
assurd — u li, kif irrizulta sussegwentement, Eden ma gietx marbuta li
tonora I-kriterju rebbieh.

Irrizulta b’mod car ukoll — wara I-fatt — li kien hemm abbuzi serjissimi
fil-process sabiex jintlahaq ghan predeterminat: li I-koncessjoni
tinghata lil Eden. Dawn kienu jinkludu fost ohrajn il-fatt li twaqqaf,
minghajr raguni valida, il-process ta’ revizjoni mmexxi minn kumitat
ippresjedut mill-ex Imhallef Geoffrey Valenzia, proprju hekk fil-
mument li I-kumitat kien ser jipprezenta r-rapport tieghu.

Dragonara ttentat twaqqaf il-process, izda dina I-Onor. Qorti sabet
li, ghalkemm il-jedd prima facie kien gie stabbilit, ma kienx
soddisfatt |-element tal-htiega tal-mandat u billi Dragonara kellha
tissodisfa z-zewq kriterji, il-Qorti ¢ahdet it-talba.® Ftit wara, I-
intimati taw formalment koncessjoni lil Eden.”

Dragonara tkompli ssostni li I-process li wassal ghall-ghazla ta’ Eden
bhala Preferred Proponent u, konsegwentement, ghall-ghotja lilha

14 Dragonara Gaming Limited vs. ll-Ministeru tal-Finanzi et, Rik Nru 1738/2014 de¢iz fit-28 ta’ Novembru, 2014.
> Ara Dok DG23.

Pagna 5 minn 30
Qrati tal-Gustizzja



Rikors Mahluf Nru 1000/2015

tal-koncessjoni mahsuba fis-Sejha tikser il-ligi u ghalhekk ghandha
titwarrab.

Mala Fede

22.

23.

Kif rajna, il-Gvern indika li kien lest li jaghti koncessjoni lil Dragonara
ukoll. Dragonara sostniet li (skont il-ligi) ma seta’ ikun hemm ebda
negozjati f'dan ir-rigward, u li ghalhekk it-termini ta’ din il-
koncessjoni kellhom ikunu identici ghal dawk tal-Eden.

Dragonara sostniet ukoll li, jekk ma kinitx ser tinghata koncessjoni
identika ghal dik i nghatat lil Eden, hi kienet ser tressaq kawza. Il-
Privatisation Unit ghall-ewwel deherlu li seta’ jinnegozja, izda
eventwalment, anki wara li ha direzzjoni mill-Ministeru, il-Unit
accetta li hekk kellu jsir u, fit-22 t’April 2015, harget ittra mill-
Privatisation Unit li fiha gie kkonfermat li I-koncessjoni kienet ser
tohrog b’kondizzjonijiet bhal dawk tal-Eden.*® Kien ghaliex il-Gvern
kien intrabat li johrog koncessjoni b’dawn il-kondizzjonijiet li ma
tressqgitx kawza u, minflok, Dragonara bdiet il-process biex tonora -
koncessjoni hekk kif din tigi moghtija formalment. Dragonara
accettat din [-ittra in buona fede izda, minn dak |li gara wara,
jirrizulta li-Gvern mexa mod iehor, u hareg I-ittra biss biex
(minghalih) jevita kaw:za.

24. Wara din I-ittra, kien hemm skambji bejn I-avukati taz-zewg nahat

biex jigu maghluga xi punti ta’ dettall. Saret laggha bejn I-avukati
fis-6 ta’ Mejju, 2015 u dawn il-punti gew diskussi u miftiehma."’”

'8 Dok DG24.

Y7 Ara Dok DG25, mibghut fid-19 ta’ Marzu, 2015. Dan irid jingara fil-kuntest tal-iskambji li sehhew sussegwentement bejn
l-avukati — ara Dok DG26.
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25. Dragonara ghalhekk stenniet li I-koncessjoni tinghata formalment u,

26.

27.

kif kien wieghed il-Gvern, minghajr dewmien, izda minkejja weghdiet
mill-Privatisation Unit fis-sens li dan kien ser isehh, beda ghaddej iz-
Zmien u beda jidher car li — ghal xi raguni mistura — il-Gvern kien ged
jinjora l-obbligu assunt bl-ittra tat-22 ta’ April, 2015, u li kien ged
jittenta li jevita li I-koncessjoni tinghata.

L-avukat ta’ Dragonara kemm-il darba ssollecita lill-avukat tal-
Privatisation Unit, izda ma kien hemm ebda ezitu.™®

Fit-28 ta’ Mejju, 2015, I-avukat ta’ Dragonara kiteb lil Dr E Camilleri,
Chairman tal-Privatisation Unit (Dok E) u qallu hekk:

“Our clients have, since your letter of 22 April, 2015, repeatedly asked you
to provide the date and time for closing. All their requests have, so far,
been met with what can, at best, be described as procrastination. Our
clients are not prepared to tolerate this for much longer. You will
appreciate that, unless the concession is granted as promised, they will
have to challenge the entire process, both locally and at the level of the
European Commission; and claim damages.

As you know all too well, our clients are very confident that — because of
the preposterous manner in which, and the equally ludicrous basis on
which, Eden were afforded Preferred Proponent status — their challenge
will succeed.

Our clients trust that the Government will honour its commitment without

further delay.””’

28. Din I-ittra giet injorata, kif gew injorati varji sollecitazzjonijiet ohra.

Bl-istess mod, jidher li gie injorat il-protest gudizzjarju (nru
420/2015) li gie mressaq fit-30 ta’ Settembru, 2015, notifikat lill-

'8 Ara Dok DG26.
¥ Dok DG27.
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konvenuti u kif ukoll lill-Avukat Generali. Jidher ghalhekk li I-Gvern
m’ghandu, u gatt ma kellu, ebda intenzjoni li jonora l-obbligu assunt
bl-ittra tat-22 ta’ April, 2015.

Jghidu ghalhekk I-intimati, jew min minnhom, ghaliex din [-Onorabbli
Qorti m’ghandiex, ghar-ragunijiet premessi, u moghtija dawk il-
provvedimenti, dikjarazzjonijiet u ordnijiet mehtiega:

Talbiet Principali

1. tikkundannahom ihassru d-decizjoni tas-27 ta’ Ottubru, 2014 |li
permezz taghha Eden giet dikjarata Preferred Proponent, u kif ukoll
I-ghotja tal-istess koncessjoni (ghotja li saret fl-ahhar tas-sena
2014); u

2. tordnalhom li jergghu jifthu I-process li kellu jwassal ghall-ghoti tal-
koncessjoni u jmexxuh skont kif trid il-ligi, jigifieri b’mod gust,
trasparenti u objettiv;

jew, f’kaz li I-Qorti ma ssibx ksur tal-ligi jew li r-rimedju ma jistax jinghata

Talbiet Alternattivi

3. tikkundannahom jaghtu |-koncessjoni inkwistjoni skont I-ittra tat-22
ta’ April, 2015 u skont I-abbozz kif miftiehem lis-socjeta rikorrenti in
ezekuzzjoni tal-obbligu minnhom assunt, u dan kontra |-korrispettiv
imsemmi fl-ittra u fuq il-bazi tal-obbligi li ser tassumi s-socjeta
rikorrenti, u dan fi zmien qasir u perentorju li din I-Onorabbli Qorti
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tistabbilixxi u taht dawk il-provvedimenti kollha li din |-Onorabbli
Qorti jidrilha xierga u opportuni;

4. tiffissa d-data, I-post u I-hin sabiex I-iskrittura, li permezz taghha
tinghata din il-koncessjoni skont kif mitlub fl-ewwel talba, tigi
ffirmata; u

5. tinnomina kuraturi sabiex, okkorrendo, jirrapprezentaw lill-eventwali
kontumaci fuq Il-att tal-koncessjoni; u

6. tiddikjarahom responsabbli ghad-danni li sofriet u li ser issofri s-
socjeta rikorrenti ghall-perijodu minn mindu I-koncessjoni kellha
tinghata sakemm effettivament tinghata, b’riserva ta’ azzjoni ghall-
likwidazzjoni u kundanna ghall-hlas tad-danni fil-mument opportun;

B’riserva ta’ kull dritt u ta’ kull azzjoni ohra li ghandha jew jista’ jkollha
dritt li tressqu s-socjeta attrici, inkluz kull dritt ghar-rizarciment ta’ danni
ghal dewmien f’kaz li din I-Onor. Qorti tilga’ I-ewwel zewg talbiet u I-
process iwassal, kif kellu jwassal, ghal ghotja ta’ koncessjoni lis-socjeta
rikorrenti; u bl-ispejjez, inkluzi dawk tal-protest datat 30 ta’ Settembru,
2015 kontra I-konvenuti intimati (hlief, fir-rigward tal-protest, Eden
Leisure Group Limited) li huma minn issa ingunti in subizzjoni.

Rat ir-Risposta Guramentata tal-konvenuti Ministru tal-Finanzi, tal-Ministru
ghall-Ekonomija, Investiment u Intraprizi Zghar u ta’ Dr Emanuel Camilleri
bhala Chairman tal-Privatisation Unit ipprezentata u mahlufa fis-16 ta’
Novembru, 2015 minn Dr Emanuel Camilleri bhala Chairman tal-Privitazation

Unit li e¢¢epew is-segwenti:
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1. llli in linea preliminari, il-Ministru tal-Finanzi u Dr Emanuel Camilleri
bhala Chairman tal-Privatisation Unit mhumiex il-legittimi
kontraditturi u ghandhom jigu liberati mill-osservanza tal-gudizzju u

dan inter alia ai termini tal-Artikolu 181B tal-Kodici ta
Organizzazzjoni u Procedura Civili (Kap. 12 tal-Ligijiet ta’ Malta);

2. llliin linea preliminari wkoll, I-esponenti jeccepixxu n-nullita tar-rikors
guramentat peress li fih kawzali u talbiet alternattivi li huma
kontradittorji u kunfliggenti (allegans contraria non est audiendus),
liema talbiet irendu l-istess talbiet inammissibbli skont il-ligi stante illi
t-talbiet ma jidentifikawx x’inhu d-dritt illi fuqu hija bazata l-azzjoni
b’tali mod illi mhuwiex identifikabbli x’inhi n-natura tal-azzjoni
mressqa mill-kumpannija attrici;

3. llli in linea preliminari wkoll u minghajr pregudizzju ghas-suespost,
inkwantu t-talbiet attrici jirrigwardaw stharrig tal-validita tad-
decizjoni tas-27 ta’ Ottubru, 2014 u I-ghoti tal-koncessjoni relattiva, I-
azzjoni hija fuori termine t-terminu perentorju stabbilit bl-Artikolu
469A tal-Kap. 12 u ghalhekk dina l-azzjoni ghandha tigi dikjarata
bhala tali;

4. Illi in linea preliminari wkoll u minghajr pregudizzju ghas-suespost, I-
azzjoni attrici hija improponibbli u intempestiva sa fejn tirrigwardja I-
hekk imsejha talbiet alternattivi stante illi, fl-ewwel lok, il-process
relattiv ghall-koncessjoni inkwistjoni huwa regolat permezz tal-Att
dwar il-Loghob (Kap. 400 tal-Ligijiet ta’ Malta), liema Att jaghti
diskrezzjoni assoluta lill-Ministru responsabbli dwar kif u meta tali
koncessjonijiet ghandhom jinhargu o meno.

i fit-tieni lok, kif jirrizulta mill-ittra datata 22 ta’ April, 2015 li
tinstab annessa mar-rikors promotur u mmarkata bhala Dok. DG 24,
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il-process relattiv ghall-ghotja tal-koncessjoni inkwistjoni kien
soggett ghall-kundizzjoni ghal ksib ta’ awtorizzazjoni interna
governattiva. Dan jirrizulta wkoll minn korrispondenza ohra ezZistenti.

llli ghalhekk is-socjeta rikorrenti ma tistax tivvanta xi dritt jew
tippretendi i jigi enforzat xi dritt akkwistat minnha a bazi tal-
imsemmija ittra tat-22 ta’ April, 2015;

5. Wi fil-mertu u minghajr pregudizzju ghas-suespost, [-esponenti
jikkontestaw it-talbiet attrici bhala infondati fil-fatt u fid-dritt stante
li ma sar xejn minnhom illi jista’ legalment jattira I-htiega ta’ revizjoni
da parti tal-Qorti u dan ghar-ragunijiet segwenti:

(i) L-esponenti jissottomettu li I-ghoti ta’ koncessjoni ghall-ftuh u
thaddim ta’ casino f'Malta saret skont il-ligi b’rispett assolut
tal-principju ta’ trasparenza kif ukoll saret pubblikazzjoni
relattiva ghall-istess koncessjoni;

(ii) L-esponenti jissottomettu li I-process ta’ evalwazzjoni tal-offerti
kien process trasparenti ghall-ahhar fejn kull meta ntalbet
kjarifika minn xi offerent tali kjarifika kienet tintbghat lil dawk
li kienu wrew interess li jitfghu I-offerta taghhom. Illi I-
evalwazzjoni  saret  fil-parametri  tal-koncessjoni  kif
ippubblikata u ma kien hemm |-ebda abbuZz minn xi poter fdat
f’idejn l-esponenti meta giet accettata |-proposta tas-socjeta
intimata. Illi I-offerti kollha gew evalwati b’mod trasparenti u
abbazi tal-kriterji stabbiliti fil-proposta ghall-offerti;

(iii) i d-decizjoni li biha I-koncessjoni nghatat lis-socjeta intimata
kienet tikkontjeni I-informazzjoni necessarja li turi r-ragunijiet
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li abbazi taghhom giet maghzula [|-proposta tas-socjeta
intimata,

(iv) llli kif ser jirrizulta mill-provi, ma kien hemm I-ebda abbuz kif

allegat u wisq angas abbuz predeterminat sabiex il-koncessjoni
tinghata lis-socjeta intimata. Dak li ser jirrizulta mill-provi
huwa li l-offerenti nghataw I-istess opportunitajiet sabiex
jaghmlu l-offerta taghhom u li kienet is-socjeta intimata li
ssottomettiet I-proposta li kienet I-aktar vantaggjuza;

(v) llli r-rikorrenti ma tistax tippretendi li tinghata I-koncessjoni

gialadarba ma ssottomettietx |-aktar offerta vantaggjuza. Id-
drittijiet tar-rikorrenti gew rispettati inkwantu hija bl-ebda
mod ma giet prekluza milli titfa’ I-proposta taghha kif ma giet
prekluza I|-ebda persuna ohra i ppartecipat fil-process,
madankollu s-socjeta rikorrenti ma tistax tippretendi u tasal
ghal xi konkluzjoni li la darba I-proposta taghha ma kinitx I-
aktar proposta vantaggjuza, allura [|-process kien wiehed
vizzjat;

(vi) llli inkwantu s-socjeta rikorrenti ged tippretendi li tinghata

(vii)

koncessjoni identika bhal dik li nghatat lis-socjeta intimata u in
sostenn is-socjeta rikorrenti tirreferi ghal dak kontenut fl-ittra
tat-22 ta’ April, 2015, |-esponenti jissottomettu illi s-socjeta
rikorrenti gieghda taghmel referenza ghal din ittra sabiex tiehu
vantagg minnha illegittimament.

Ili I-ittra tat-22 ta’ April, 2015 ma tat I-ebda aspettativa lis-
socjeta rikorrenti li tinghata |-koncessjoni izda dak li ghamlet
dik I-ittra huwa li ghamlitha cara li kieku kellha tinghata
kwalnkwe koncessjoni din kienet kundizzjonata ghal dak li
jinghad fl-istess ittra;
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(viii) Illi I-fatt illi I-Gvern kien f’tahdidiet mas-socjeta rikorrenti dwar
il-possibbilta li din tinhargilha koncessjoni, ir-rikorrenti ma
tistax tippretendi li din ghandha xi jedd awtomatiku fil-ligi li
tinghata tali koncessjoni jew li titlob li I-Ministru responsabbli
jigi sfurzat b’ordni ta’ Qorti jezercita d-diskrezzjoni tieghu u
johrog tali koncessjoni lir-rikorrenti;

(ix) llli I-esponenti jirrespingu bil-qawwa kollha kull allegazzjoni ta’
mala fede jew abbuz |i s-socjeta rikorrenti qed titfa’ fuq I-
esponenti;

(x) llli I-esponenti dejjem agixxew korrettement skont il-ligi u l-agir
tal-esponenti ma jikkostitwixxi I-ebda forma ta’ abbuz tas-
setgha moghtija lilhom;

(xi) llli ghal dak li jirrigwarda t-talba ghad-dikjarazzjoni ta’
responsabbilta ghad-danni, l-esponenti jissottomettu li huma
dejjem agixxew in buona fede u li huma ma kkawzaw I-ebda
danni lis-socjeta rikorrenti u li ghalhekk ma jirrispondu ghall-
ebda danni. llli s-socjeta rikorrenti ma soffriet I-ebda danni u
ma ghandha ebda dritt civili li tinghata koncessjoni u
ghaldagstant tali talba hija infondata u fkull kaz hija
merament ipotetika u spekulattiva. llli fi kwalunkwe kaz ma
jezisti I-ebda ness bejn I-azzjoni, il-konsegwenza tal-azzjoni u t-
talba tas-socjeta rikorrenti li tinghata d-danni u dan peress |i s-
socjeta rikorrenti ma kellha |-ebda garanzija li kienet ser
tinghata I-koncessjoni.

llli kieku is-socjeta rikorrenti kellha tinghatalha koncessjoni
ghall-ftuh u thaddim ta’ kazino dan ma jifissirx li din kien
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ikollha I-jedd tibda topera. L-operazzjoni nnifisha tal-kazino
hija b’operazzjoni tal-ligi u precizament I-Artikoli 14 sa 20 tal-
Kapitolu 400 tal-Ligijiet ta’ Malta, soggetta ghall-hrug ta’
licenzja mill-Awtorita Maltija Dwar il-Loghob (‘Awtorita’).
Dunque kieku r-rikorrenti nghatat koncessjoni ghall-ftuh u
thaddim ta’ kazino din kienet tkun obbligata tapplika mal-
Awtorita ghal tali licenzja liema Awtorita kellha, qabel tohrog
tali licenzja, tkun sodisfatta li r-rikorrenti u [|-applikazzjoni
taghha tikkwalifika ghall-hrug ta’ tali licenzja. Illi ghaldagstant
ma hemmx certezza li kieku r-rikorrenti nghatat jew kellha
tinghata il-koncessjoni, din kienet tkun f’pozizzjoni li tibda
topera il-kazino stante l-imsemmi process amminstrattiv ta’
licenzjar minn liema kien ghad ikollha tghaddi. Ghaldagstant
it-talba tar-rikorrenti numru sitta fit-talbiet alternattivi ma
tistax tigi akkolta.

8. llli dak li s-socjeta rikorrenti qed titlob permezz tat-talbiet
alternattivi taghha jridu jigu ezaminati wkoll fl-ottika ta’ dak li
tipprovdi d-Direttiva 2014/23/UE tal-Parlament Ewropew u
tal-Kunsill tas-26 ta’ Frar 2014 dwar |-ghoti ta’ kuntratt ta’
koncessjoni liema Direttiva tipprovdi li koncessjoni bhal dik i r-
rikorrenti qed tippretendi li tinghatalha ma tistax tinghata
minghajr ma ssir talba pubblika ghall-offerti kif ipprovdut u ai
termini tal-istess Direttiva.

llli l-istess Nota tal-E¢cezzjoni tal-imsemmija konvenuti tinkludi

Dikjarazzjoni tal-Fatti li fiha hemm mistqarr:

1. llli s-sejha ghall-proposti ghall-hrug ta’ koncessjoni ghall-ftuh u
thaddim ta’ kazino saret ai termini tal-Att dwar il-Loghob (Kap. 400
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tal-Ligijiet ta’ Malta), liema Att jirregola I-procedura relattiva ghall-
hrug ta’ koncessjonijiet ta’ din ix-xorta u jipprovdi, inter alia, is-
segwenti:

3. (1) IlI-Ministru jista’ skont il-ligi johrog koncessjonijiet lil
persuni sabiex jifthu u jhaddmu kazino.

(2) Koncessjoni taht dan I-artikolu ghandha tinhareg ghal dik
il-konsiderazzjoni inkluz il-hlas ta’ kull ammont ta’ flus fil-fondi
ta’ dhul generali, ghal dak iz-Zzmien u b’dawk il-patti u
kundizzjonijiet hekk kif jidhirlu I-Ministru.

2. lllidin il-procedura relattiva ghall-hrug ta’ koncessjoni sabiex jinfetah
u jithaddem kazino hija procedura ad hoc regolata unikament bl-
imsemmi Att dwar il-Loghob u bir-Request for Proposals for a
Concession to Open and Operate a Casino in Malta [RFP], kopja ta’
liema tinsab annessa mar-rikors promotur u mmarkata bhala Dok.
DG4,

3. llli I-Att dwar il-Loghob jaghti diskrezzjoni assoluta lill-Ministru
f'decizjonijiet relatati mal-hrug o meno ta’ koncessjoni ai termini tal-
imsemmi Att, u dan kif jirrizulta mill-RFP fejn jirrizulta bl-aktar mod
car u inekwivokabbli illi I-Ministru ghandu I-fakulta illi, addirittura,
f’kwalsiasi mument, jissospendi u/jew jirrevoka I-procedura ghall-
hrug tal-imsemmija koncessjoni;

4. llli in vista tal-fatt illi I-Gvern ghandu d-dritt u I-jedd, ai termini tal-
RFP u [-Att dwar il-Loghob illi jittermina I-koncessjoni f’kwalsiasi
stadju, bhal f’kaz fejn il-Gvern ikun tal-fehma illi I-koncessjoni ma
tkunx fl-ahjar interess tal-pajjiz, hadd ma jista’ jippretendi illi ghandu
xi jedd relatat mal-ottjeniment ta’ koncessjoni bhal dik inkwistjoni;
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5. llli lanqgas il-Preferred Proponent ma ghandu I-jedd illi jirbah il-
koncessjoni, u dan peress illi I-process ikkontemplat bl-RFP jipprovdi
illi wara illi jintghazel il-Preferred Proponent, il-Privatisation Unit
ghandha tidhol f'negozjati mal-istess sabiex jigu determinati u
magqbula t-termini u kundizzjonijiet tal-koncessjoni;

6. llli dan ifisser illi lanqgas il-fatt illi wiehed ikun maghzul bhala
Preferred Proponent ma jaghti lil tali Preferred Proponent xi jedd
legali jew kuntrattwali illi b’xi mod jobbliga lill-Gvern illi jaghtih il-
koncessjoni, b’dan illi I-kumpannija attrici m’ghandha I-ebda jedd illi
tippretendi illi I-Gvern ghandu xi obbligu illi jaghti xi koncessjoni o
meno, liema fakolta tibga’ fid-diskrezzjoni unika tal-Gvern;

7. i ghal kull buon fini, kif ser jirrizulta fil-mori tal-proceduri, sabiex jigi
accertat l-osservanza tal-principji ta’ good governance, ekwita,
trasparenza, oggettivita u I-interess pubbliku, gie deciz illi, gabel ma
tinghata kwalsiasi koncessjoni ai termini tal-Att dwar il-Loghob, jigi
evalwat [-interess pubbliku ghall-hrug ta’ koncessjoni bhal dik
inkwistjoni permezz ta’ Expression of Interest (EOI) kopja ta’ liema
tinsab annessa mar-rikors promotur u immarkata bhala Dok. DG1,
liema EOI giet segwita bil-hrug tal-RFP;

8. Illli I-kriterji li fughom kienet ser tigi bbazata I-ghazla tal-Preferred
Proponent kienu cari sa mill-bidu nett tal-process, u f'dan ir-rigward,
issir referenza partikolari ghall-klawzola 1.7 tal-EOI li tipprovdi:

“The Evaluation Committee will base its recommendations
on the extent to which Proponents, and their respective
Proposals, satisfy the requirements prescribed in terms of
Section 5 hereof and the following minimum criteria:
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(a)  The fitness and properness of each Proponent and, in
the case of a Consortium, each participant in the
Consortium.

(b)  The financial soundness of each Proponent and, in
the case of a Consortium, each participant in the
Consortium, and each respective Proposal.

(c)  The technical expertise of each Proponent and, in the
case of a Consortium, each participant in the Consortium.

(d) The economic generation prospects of the relevant
Proposal.

(e)  The proposed site and Premises for the Casino.”

9. Illli I-kumpannija rikorrenti ghamlet uzu mill-fakolta illi titlob dawk il-
kjarifici li dehrilha mehtiega;

10./lli I-Privatisation Unit ipprovda I-kjarifici rikjesti;

11./lli I-Evaluation Criteria tal-RFP kienu ben definiti f'klawzola 7.2 tal-
istess RFP li, ghall-ahjar intendiment, qed tigi riprodotta fl-intjier
taghha:

“On receipt of the Proposals, a preliminary review will be
carried out to establish conformity with this RFP and
substantive completeness of Proposals; identify significant
points for clarification and qualifications; and establish the
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Proposals that will eventually progress to detailed
evaluation.

Each Proposal deemed to be substantively compliant in
terms of the preceding paragraph will then be assessed
individually, as well as comparatively with the others,
taking into account, inter alia, the criteria listed below. In
analyzing _and comparing the Proposals, the Evaluation

Committee may use such quantitative and other techniques

as it may deem appropriate at its sole and absolute

discretion.

A framework for the evaluation of Proposals will be applied.
The selection criteria will recognize the potential of the
responses from Proponents, depending on their individual
strengths, vision, experience and capabilities in related
sectors.

Proponents should be aware that the Evaluation Committee

will conduct its evaluation of Proposals on the basis of the

following criteria:

- The Proponent’s ability to demonstrate how it will meet
the Concession objectives and requirements as set out in
this RFP document, and in particular the credibility and
scope of its proposals, the quality and operational
feasibility of the proposed new facility;

- The amount of the Financial Offer;
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The fitness and properness of the Proponent, including
each participant of a Consortium of applicable, as a
result of a due diligence and proper scrutiny exercise;
The credibility and adequacy of the Proponent’s
financing and capital structure proposals, including the
feasibility of the financial forecasts and the level of
commitment from proposed financiers;

The technical soundness of the casino facility, including
premises design proposition and proposed gaming
operations, gaming mix and the ability to manage a
casino operation;

The creation of new employment opportunities;

The general financial standing and soundness of the
Proponent;

The professional and technical qualifications possessed
by the Proponent and its key staff in all areas relevant to
the project;

The experience and reputation of the Proponent or of
the proposed management team, key staff and advisors
in similar or related ventures and the overall ability and
commitment of its management team;

The nature and extent of the proposed investment and
expenditure to be undertaken;
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- The soundness of the implementation plan and
timeframe prior for the project to become fully
operational;

- The credibility and robustness of the business plan and
financial projections. The quality and presentation of the
Proposal will be taken into account, together with the
commercial acumen demonstrated by the Proponent;

- The certainty, clarity and unconditionality of the
Proposal. This will involve an assessment of the extent to
which the Proponents have a firm intention to commit
the transaction in a timely manner and commit the
necessary resources to make the undertaking a success.

Each Proposal will be assessed individually, as well as

comparatively with the others, and taking into account, inter alia,

the foregoing evaluation criteria. In analyzing and comparing

Proponents’ plans, the Evaluation Committee may use
720

quantitative and other techniques as it may choose.

12.1lli fil-mument illi |-kumpannija rikorrenti pprezentat il-proposta
taghha, il-kumpannija rikorrenti kienet ben konsapevoli tal-fatt illi I-
imsemmija Offerta Finanzjarja ma kinetx l-uniku kriterju illi a bazi
tieghu kienet ser tinhareg il-koncessjoni de quo u illi t-tlettax-il
kriterju elenkat f’klawzola 7.2 tal-RFP kienu ser jittiehdu in
konsiderazzjoni fid-determinazzjoni tal-Preferred Proponent;

13.1lli, b’referenza ghas-sottokumitat immexxi mill-Imhallef Emeritus
Valenzia, I-esponenti jirrilevaw illi dan is-sottokumitat kien gie sospiz

2 Emfasi mizjud.
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u eventwalment xjolt wara illi rrizulta illi kien hemm kwistjoni ta’
kunflitt ta’ interess fl-istess sottokumitat;

14.1lli b’referenza ghall-argument tal-kumpannija rikorrenti illi I-process
ha iktar zmien minn dak prevvist, fl-ewwel lok jigi umilment rilevat illi
I-Gvern ma kien bl-ebda mod marbut b’xi tempistika stabbilita
relattiva ghall-hrug tal-koncessjoni de quo, anzi, kif gja stabbilit, ai
termini tal-RFP |-istess process seta jigi sospiz u/jew revokat, u fit-
tieni lok, huwa illogiku kif wiehed jasal ghall-konkluzjoni illi kwalsiasi
dewmien fil-process ifisser xi nugqas ta’ gustizja u/jew oggettivita
f'dawn ic-cCirkostanzi;

15./lli I-esponenti dejjem imxew b’mod korrett, trasparenti u skont il-ligi
tul il-process relattiv u I-esponenti jikkontestaw bil-qawwa kollha I-
allegazzjoni illi kien hemm xi mala fede jew abbuz tas-setgha
moghtija lilhom.

[lli is-soc¢jeta konvenuta Eden Leisure Group Limited ipprezentat risposta

guramentata fis-16 ta’ Novembru, 2015, li tagra hekk:

Fir-rigward tal-fatti kif dikjarati fir-rikors guramentat promotur, is-
socjeta esponenti tiddikjara kif gej:

1) L-esponenti taqgbel illi kienet inharget sejha ghal Expression of
Interest mill-Privatisation Unit fi hdan il-Ministeru ghall-Ekonomija,
Investiment u Intraprizi Zghar ghall-ghoti ta’ konéessjoni fir-rigward
ta’ ftuh u operar ta’ Casino f’Malta;
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2) Hija madankollu ma tagbilx illi tali process kien b’xi mod vizjat jew li
lI-offerta tar-rikorrenti kienet b’xi mod ahjar mill-offerta tal-
eccipjenti. Anzi tasserixxi li dak kollu li sar kien ritwali u korrett u I-
assenjazzjoni favur tal-esponenti tal-koncessjoni kienet wahda
korretta, ritwali u legali.

3) L-esponenti ma tabaqilx li I-process kien b’xi mod vizjat jew nieqes
mit-trasparenza jew li kien hemm xi mala fede fl-ghazla, kif allegat
mir-rikorrenti.

4) It-tieni koncessjoni allegatament offruta mill-Gvern lis-socjeta
rikorrenti, li titkellem dwarha I-istess socjeta rikorrenti fir-rikors
guramentat promotur, hija res inter alios acta fil-konfront tas-
socjeta esponenti u dwar I-fatti relattivi l-esponenti mhijiex
informata.

Ghaldqgastant |-esponenti qieghda bil-prezenti tressaq is-segwenti
eccezzjonijiet ghat-talbiet tar-rikorrenti:

1. llliin linea preliminari, inkwantu r-rikors promotur jikkontjeni talbiet
alternattivi li kif proposti, billi msejsa fuq kawzali differenti, huma
inkompatibbli ghal xulxin u ma kellhomx jitressqu fl-istess azzjoni u
ghalhekk tigi eccepita n-nullita tar-rikors guramentat stante
vjolazzjoni tal-principju kardinali electa una via non datur recursur
ad alteram;

2. llli in linea preliminari wkoll u minghajr prequdizzju ghal dak
sueccepit, it-talbiet principali tas-socjeta rikorrenti jipprospettaw it-
thassir ta’ att amministrattiv fit-termini tal-artikolu 469A tal-Kap.
12 tal-Ligjiet ta’ Malta, liema talbiet huma perenti bid-dekors tat-
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terminu ta’ sitt xhur ai termini tal-artikolu 469A (3) tal-istess Kap.
12;

3. llli ghal darb’ohra in linea preliminari u minghajr prequdizzju ghal
dak sueccepit, is-socjeta esponenti mhijiex il-legittimu kontradittur
sa fejn jirrigwarda t-talbiet alternattivi tas-socjeta rikorrenti stante
illi hija ma ghandha l-ebda setgha jew involviment kwalunkwe fir-
rigward tat-tieni koncessjoni li giet offruta lis-socjeta rikorrenti u
ghaldagstant hija ghandha tigi liberata mill-osservanza tal-gudizzju
fil-konfront ta’ tali talbiet;

4. llli fil-mertu dwar it-talbiet principali tas-socjeta rikorrenti, jigi
eccepit li tali talbiet huma infondati kemm fil-fatt kif ukoll fid-dritt
peress illi I-process ta’ selezzjoni mibdi mill-Gvern ta’ Malta ghal
hrug minnu stess, tramite I-Privatisation Unit ta’ Request for
Proposals for a Concession to Open and Operate a Casino in Malta
datat 31 ta’ Lulju, 2013 u li minnu ged tilmenta s-socjeta rikorrenti,
kien process gust u minghajr ebda illegalita billi kemm il-Gvern kif
ukoll l-esponenti agixxew skont il-ligi u ghalhekk I|-ghotja tal-
koncessjoni lill-esponenti kienet wahda korretta u meritata;

5. llli fil-mertu wkoll b’mod generali u minghajr pregudizzju ghal dak
sueccepit, it-talbiet tar-rikorrenti huma infondati kemm fil-fatt kif
ukoll fid-dritt;

6. B’rizerva ghal eccezzjonijiet ulterjuri jekk ikun il-kaz.

Rat il-verbal tal-udjenza tas-7 ta’ Dicembru, 2015 fejn |-avukat difensur tas-
socjeta attrici ddikjara li l-azzjoni attrici mhijiex abbazi tal-Artikolu 469A tal-

Kap 12, imma minhabba |-ksur min-naha tal-Istat tal-obbligu |i process bhal
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dak inkwistjoni jkun gust, trasparenti u mmexxi skont kriterji oggettivi u dan
kif jirrizulta mit-Trattat dwar il-Funzjonament tal-Unjoni Ewropea kif ukoll

skont it-termini tar-Request for Proposals.

Rat I-affidavit ta’ Franco Degabriele?!, ta’ Johann Schembri®? imressqgin mis-

soc¢jeta attrici.

Rat l-affidavit ta’ Dr Emanuel Camilleri?® xhud tal-konvenuti Ministru tal-

Finanzi u I-Privatisation Unit.

Rat id-dokumenti esebiti.

Rat in-noti ta’ sottomissjonijiet ipprezentati mill-partijiet fil-kawza dwar it-tieni
eccezzjoni tas-socjeta konvenuta Eden Leisure Group Limited u t-tielet

eccezzjoni tal-konvenuti I-ohrajn.

Semghet it-trattazzjoni bil-fomm tal-avukati difensuri tal-partijiet dwar it-tieni
eccezzjoni tas-socjeta konvenuta Eden Leisure Group Limited u t-tielet

eccezzjoni tal-konvenuti I-ohrajn.

Rat il-verbal tal-udjenza tal-20 ta’ Gunju, 2016 fejn jirrizulta li I-kawza thalliet

ghas-seduta tal-lum ghas-sentenza dwar I-e¢¢ezzjonijiet imsemmija.

2L A fol. 316.
22 A fol. 326.
2 A fol. 403.
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Ikkunsidrat:

ll-kontroversja bejn il-partijiet f"dan l-istadju tal-kawza:

1. It-tieni eccezzjoni tas-socjeta konvenuta Eden Leisure Group Limited u t-
tielet eccezzjoni tal-konvenuti |-ohrajn huma |i inkwantu t-talbiet attrici
jirrigwardaw stharrig tal-validita tad-decizjoni tas-27 ta’ Ottubru, 2014 u I-
ghoti tal-koncessjoni relattiva, I-azzjoni hija fuori termine I-perijodu perentorju
stabbilit bl-Artikolu 469A tal-Kap 12 u ghalhekk dina l-azzjoni ghandha tigi
ddikjarata bhala tali. Is-socjeta attrici tagbel li dan it-terminu — ta’ sitt xhur —

ghadda.

2. Ghal dan, is-soc¢jeta attrici twiegeb li t-talba taghha mhix ibbazata fuq I-
Artikolu 469A tal-Kap. 12 imma fuqg ksur tal-obbligi tal-Gvern fir-rigward tas-
Sejha, kif ukoll ksur tat-Trattat dwar il-Funzjonament tal-Unjoni Ewropea.
Skont is-socjeta attrici, I-ghoti ta’ koncessjoni kontra korrispettiv ekonomiku
mhix att amministrattiv imma att kummercjali, kif hekk ikkunsidrat mid-
Direttiva 2014/23 tal-UE. Indipendentement mill-koncessjoni nnifisha, meta |-
Gvern hareg is-Sejha huwa holog kuntratt mal-offerenti dwar kif kellu jitmexxa
I-process tal-ghazla. Jekk le, kien hemm almenu obbligu prekuntrattwali. Il-
Gvern kellu jmexxi process gust, trasparenti u oggettiv u n-nuqqas li jaghmel
dan jesponih ghal ksur ta’ obbligu kuntrattwali. Dejjem skont is-socjeta attrici

it-Trattat dwar il-Funzjonament tal-Unjoni Ewropea, bl-Artikoli 49 u 56 kif
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imfissra mill-Qorti Ewropeja tal-Gustizzja, jorbot b’mod dirett lill-Gvern ta’
Malta li jimxi b’mod gust, trasparenti u oggettiv. Skont is-socjeta attrici, ksur
tat-Trattat jaghti lok ghal rimedji skont il-Kap. 16 tal-Ligijiet ta’ Malta,

primarjament ir-rimedji ta’ specific performance u ta’ danni.

Ghal dan, il-konvenuti jirreplikaw li I-indoli tal-azzjoni hija dezunta min-natura
tal-premessi u tat-talbiet u mhux min-nomenklatura li I-attur joghgbu jaghtiha.
lI-konvenuti jsostnu illi |-premessi tar-rikors guramentat kjarament mhuma
xejn ghajr talba ghall-istharrig ta’ diskrezzjoni amministrattiva taht I-Artikolu

469A tal-Kap. 12.

Kunsiderazzjonijiet tal-Qorti

llli ¥dan l-istadju, il-Qorti trid tillimita ruhha ghat-termini tat-tieni e¢¢ezzjoni
tas-socjeta konvenuta Eden Leisure Group Limited u t-tielet eccezzjoni tal-
konvenuti |-ohrajn li, fuq presuppozizzjoni li I-azzjoni hi wahda li taga’ taht I-
Art. 469A tal-Kap. 12, jishqu li I-azzjoni hija perenta ghax lahqu ghaddew is-sitt

xhur li fihom tista’ tinfetah din I-azzjoni.

i il-kwezit li trid issolvi I-Qorti hu jekk ir-rikors guramentat iridx jitgies bilfors
li hu talba taht |-Art. 469A tal-Kap. 12. Evidentement, ghalkemm uhud mill-
premessi jistghu jinkwadraw ruhhom taht dan |-Artikolu, mhux bilfors |-azzjoni

odjerna hija ta’ dan it-tip. Kif gja spjegat, skont I-atturi, il-process ta’ ghazla
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mhux process amministrattiv imma process li kellu jsir skont il-ftehim mal-
offerenti. Barra minn hekk, is-so¢jeta attric¢i ged issostni li I-process ta’ ghazla
huwa regolat minn Direttivi tal-Unjoni Ewropea, inforzabbli direttament
kontra I-Istati Membri. Is-socjeta attrici gieghda tallega li I-azzjoni taghha hija
bbazata fuq ksur ta’ dawn ir-regolamenti, li, ghalkemm jixohu whud mir-
ragunijiet ta’ stharrig gudizzjarju, billi jimponu process gust, trasparenti u

oggettiv, huma ligi distinta mill-Artikolu 469A tal-Kap.12.

[lli t-talbiet attrici huma redatti b’mod alternattiv. L-ewwel zewg talbiet jitolbu
t-thassir tad-decizjoni tas-27 ta’ Ottubru, 2014 |i permezz taghha Eden giet
dikjarata preferred proponent kif ukoll tal-koncessjoni lilha moghtija u I-ftuh
mill-gdid tal-process, filwagt li I-bqgija tat-talbiet attri¢i jitolbu, b’mod
alternattiv, li l-attri¢i tinghata |-koncessjoni skont |-ittra tat-22 t’April, 2015.
Certament li I-ahhar talbiet ma jinkwadrawx ruhhom taht I-Artikolu 469A tal-
Kap. 12 inkwantu permezz taghhom mhux ged jigi infi¢jat xi att amministrattiv
u di piu taht dak I-imsemmi Artikolu 469A tal-Kap. 12 il-Gvern ma jistax jigi
mgieghel iwettaq xi decizjoni imma tista’ biss issir talba biex jithassru atti
amministrattivi mhux imwettqa skont il-ligi. Huwa minnu |i hemm ukoll
eccezzjoni li r-rikors guramentat huwa null minhabba t-talbiet alternattivi li
saru, izda dan ma jagax fil-parametri tat-tieni eccezzjoni tas-socjeta konvenuta
Eden Leisure Group Limited u t-tielet eccezzjoni tal-konvenuti I-ohrajn u I-

Qorti gqed thalli din I-e¢¢ezzjoni impregudikata.
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i kif diga inghad, is-soc¢jeta attrici gieghda ssostni li r-rikors guramentat
taghha huwa bbazat ukoll fug in-normi tal-Unjoni Ewropea. In-normi tal-
Unjoni Ewropea mhux biss huma direttament rikonoxxuti®*, legalment
invokabbli u infurzabbli fl-Istati Membri tal-Unjoni Ewropea®, imma huma ta’

ordni superjuri u jipprevalu fuq il-ligi nazzjonali tal-Istati Membri®®:

“Bil-gurisprudenza taghha, il-Qorti tal-Gustizzja zviluppat |-obbligu li
ghandhom l-amministrazzjonijiet u I-qrati nazzjonali li japplikaw b’mod
komplet id-dritt tal-Unjoni fi hdan I|-isfera ta’ kompetenza taghhom u li
jipprotegu d-drittijiet moghtija minnu li¢c-cittadini (applikazzjoni diretta
tad-dritt tal-Unjoni), filwaqt |i jzommu milli tigi applikata kull
dispozizzjoni fid-dritt nazzjonali li tmur kontrih, kemm jekk saret gabel u
kemm jekk wara I-ligi tal-Unjoni (supremazija tad-dritt tal-unjoni fuq id-

dritt nazzjonali)”.”’

A propozitu intgal minn awtorita prominenti Ingliz tad-Dritt Amministrattiv fir-

rigward ta’ kuntratti moghtija minn Gvernijiet ta’ Stati Membri li:

“European Union Law imposes an elaborate and strict regime on the
procurement contracts of public authorities, if they exceed a certain
value, in order that competition may be fair and without discrimination
... there are detailed rules about advertising and tendering and about
the award of the contract, which must be non-discriminatory and based
on objective criteria ... The rules are laid down in directives of the EU

# Fil-gurisprudenza mibdija bis-sentenza Van Gend & Loos (1963), il-Qorti tal-Gustizzja introduéiet il-principju tal-effett
dirett tad-dritt Komunitarju fl-Istati Membri.

2 | -Artikolu 4 tal-Kap. 460 tal-Ligijiet ta’ Malta.

% |s-sentenza tal-Qorti tal-Gustizzja Costa (1964) stabbilixxiet is-supremazija tad-dritt Komunitarju fuq il-legizlazzjoni
nazzjonali.

77 1-Qorti tal-Gustizzja - il-gurisprudenza taghha, pubblikazzjoni tal-Qorti tal-Gustizzja tal-Unjoni Ewropea (2012).
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Council, and are given effect by requlations made under the European
Communities Act 1972 ...

Proposals for contracts, if they fall within the regulations, must be
notified to the EU authorities, who then advertise them. Bids must be
considered objectively and without discrimination, and in accordance
with specified criteria. Dissatisfied tenderers may apply to the High
Court to have an award set aside, or for an injuction or for damages,
and disputes may ultimately be referred to the ECJ. Since contractual

and commercial relationships are outside the scope of judicial review
728

procedure, disputes will be litigated in the ordinary way.
llli I-istess ragunament ghandu japplika ghad-Direttiva 2014/23/UE tal-
Parlament Ewropew u tal-Kunsill tas-26 ta’ Frar 2014 dwar I-ghoti ta’ kuntratti

ta’ koncessjoni li gieghda tkun invokata fil-kawza odjerna.

[lli t-talbiet attrici jistghu jinkwadraw ruhhom f’allegat ksur ta’ dawn in-normi
tal-Unjoni Ewropea, kif ukoll abbazi ta’ allegat ksur ta’ relazzjoni kuntrattwali
jew prekuntrattwali. Din il-Qorti ged tistgarru dan purament ghall-finijiet tax-
xorta, u konsegwentement tal-ammissibilita u tal-proponibbilta tal-azzjoni, u
mhux tal-fondatezza taghha, u ghalhekk minghajr ma tistharreg f'dan l-istadju

jekk is-socjeta attrici ghandhiex ragun jew le fil-mertu.

8 1.W.R. Wade & C.E. Forsyth, Administrative Law, 11th Edition, 2014, pagni 676 u 677.

Pagna 29 minn 30
Qrati tal-Gustizzja



Rikors Mahluf Nru 1000/2015

Decide

llli ghalhekk I-azzjoni kif mahsuba u mfassla mis-so¢jeta attrici mhix skont I-
Artikolu 469A tal-Kap. 12 tal-Ligijiet ta’ Malta u allura ma tistax titqies bhala
perenta. It-tieni eccezzjoni tas-soCjeta konvenuta Eden Leisure Group

Limited u t-tielet eccezzjoni tal-konvenuti I-ohrajn huma ghalhekk michuda.

Spejjez rizervati ghall-gudizzju finali.

Moqrija.
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