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QORTI KOSTITUZZJONALI 
 

IMHALLFIN 
 

S.T.O.  PRIM IMHALLEF SILVIO CAMILLERI 
ONOR.  IMHALLEF GIANNINO CARUANA DEMAJO 

ONOR.  IMHALLEF NOEL CUSCHIERI 
 

Seduta ta’ nhar il-Gimgha 30 ta’ Settembru 2016 
 

Numru 5 
 
Rikors Numru 66/13 PC 
 

Ir-Repubblika ta’ Malta 
 

v. 
 

Jose` Edgar Pena and by decree of the 5th of October 2015 
Dr. Joseph Mizzi and P.L. Joanna Borg Costanzi were nominated 

as curators to represent Jose` Edgar Pena who is absent 
from these islands and by decree of the 16th of November 2015 

P.L. Marie Claire Bartolo has been nominated to substitute  
P.L. Joanna Borg Costanzi 

 
Fl-Atti tar-Riferenza tas-27 ta’ Awwissu 2013, mill-Qorti Kriminali fl-Atti 

fl-ismijiet:  

 
Preliminari 

 
1. Dan huwa appell maghmul mill-Avukat Generali minn sentenza 

[is-sentenza appellata] moghtija mill-Prim’Awla tal-Qorti Civili (Sede 

Kostituzzjonali) fit-23 ta’ Lulju 2014 fuq referenza maghmula mill-Qorti 

Kriminali, liema referenza taqra hekk: 
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“..Jekk l-Att tal-Akkuza numru 1/2013 fl-ismijiet premessi huwiex 

kompatibbli mal-artikolu 7 tal-Konvenzjoni Ewropea dwar id-Drittijiet tal-

Bniedem [Kap.319] u mal-artikolu 39 tal-Kostituzzjoni ta’ Malta minhabba 

li tali Att ta’ Akkuza nhareg skont id-Diskrezzjoni tal-Avukat Generali li 

akkuza ‘kif deherlu’ fid-dawl tas-sentenza moghtija mill-Qorti Ewropea 

dwar id-drittijiet tal-Bniedem fit-22 ta’ Jannar 2013 [fl-ismijiet John 

Camilleri v Malta, appl.42931/10].  Jekk ir-risposta hija fl-affermattiv, x’ 

inhu r-rimedju ?” 

 

2. L-ewwel Qorti iddecidiet billi sabet illi l-Att ta’ akkuza 1/2013 

hareg mill-Avukat Generali bi ksur tal-Artikolu 39 tal-Kostituzzjoni ta’ 

Malta [il-Kostituzzjoni] u tal-Artikolu 7 tal-Konvenzjoni Ewropea dwar id-

Drittijiet fundamentali tal-Bniedem [il-Konvenzjoni] in kwantu dak l-Att 

kien gie mahrug fuq il-poteri diskrezzjonali moghtija mil-ligi lill-Avukat 

Generali u li, fid-dawl tal-pronunzjament moghti mill-Qorti Ewropea fil-

kaz John Camilleri v. Malta 1 , ifallu t-test tal-prevedibbilita` u tal-

protezzjoni effettiva minn piena arbitrarja; in kwantu ghat-talba dwar ir-

rimedju dik il-Qorti pronunzjat ruhha hekk: 

 
“...in the eventuality that in the proceedings before the Criminal Court, 

Jose’ Edgar Pena be found guilty of the charges brought against him, 

the Criminal Court, in apportioning the punishment due, may take into 

consideration the fact that the Court, in its Constitutional Jurisdiction, 

pronounced that the discretion of the Attorney General by virtue of 

Article 22(2) of Chapter 101 of the Laws of Malta, was inconsistent with 

Article 7 of the European Convention on Human Rights and 

Fundamental Freedoms, and the Criminal Court may, if it deems fit, 

discard the minimum punishment of four (4) years imprisonment‚ and 

award punishment from a minimum of six (6) months imprisonment 

(established where the forum is the Court of Magistrates) up to life 

imprisonment, should the Criminal Court have ‘‘any concerns ...,” 

‘‘as to the use of the prosecutor’s discretion.” 

                                                 
1 Supra 
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Is-Sentenza Appellata 

 

3. L-ewwel Qorti waslet ghad-decizjoni taghha tat-23 ta’ Lulju 2014, 

abbazi tas-segwenti konsiderazzjonijiet: 

 

“The facts as cited in the reference posed by the Criminal Court are as 
follows: 
 
“The Bill of Indictment consists of one charge, that is, the conspiracy 
with others for the purposes of selling or dealing in the drug cocaine in 
Malta.  The alleged amount of drugs cited in the Bill of Indictment is that 
of 1,500 grams of cocaine.  The police acquired information from a 
certain Enrique Martinez Burgoa who travelled to Malta to consign, in 
violation of the law, the drug cocaine to Joseph Edgar Pena and others. 
 
“The Criminal Court was concerned as to whether the discretion 
granted by law to the Attorney General to decide on whether the case 
be heard by the Court of Magistrates’ or the Criminal Court results in 
uncertainty, in the mind of the accused, of the punishment at the time of 
the commission of offence.   
 
“The Attorney General contends that there is no alleged incompatibility 
between the Bill on Indictment 1/2012 and Article 7 of the European 
Convention on Human Rights (Chapter 319 of the Laws of Malta) and 
Article 39 of the Constitution of Malta for the following reasons: 
 

“1. That Article 7 of the European Convention on Human Rights 
(Chapter 319 of the Laws of Malta) and Article 39 of the 
Constitution of Malta, create the principle of certainty on the 
elements of the crime and punishement which were operative by 
law at the relevant time; 
 

“2. That Constitution of Malta, the highest law of the land, by means 
of Article 91 stipulates that the exercise of the power of the 
Attorney General to institute criminal proceedings are not subject 
to the control of or scrutiny by any person or Authority.  The 
Attorney General added that his discretionary power was a 
directional one and not one that was constitutive of a penal 
action. 
 

“3. That in the context of these proceedings, the discretion of the 
Attorney General in the choice of forum before which the 
accused was to be tried, was exercised according to law, 
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conscientiously and according to criteria easily adduced and 
indentifiable in local jurisprudence namely, the quantity and type 
of drugs in question, the level of participation of the accused in 
the crime, his statement to the police, as well as any other 
aggravating circumstance and fact relevant to this particular case. 
 

“4. The Attorney General reiterated that although the criteria are not 
esthablished by law, the exercise of his discretion in determining 
which Court was to try the accused should not automatically 
result in the finding of a violation of the fundamental human 
rights of the accused under Article 7 of the European Convention 
on Human Rights (Chapter 319 of the Laws of Malta) and Article 
39 of the Constitution of Malta. 
 

“5. The Attorney General’s decision as to which Court was to hear 
the case may be scruitinised before the local Court, which Court 
may determine whether his decision was ultra vires or otherwise. 
 

“6. The Attorney General reiterated that every case has it particular 
circumctances and the order issued by the Attorney General for 
the accused to be tried before the Criminal Court, was taken in a 
conscientious manner. 
 

 “7. In his reply the Attorney General drew the following distinctions 
between the present proceedings and those that terminated in 
the decision of European Court of Human Rights in John 
Camilleri vs Malta (App.  Nru 429311.10) 22nd January 2013. 
 
“i. John Camilleri had been tried and found guilty by the 

Criminal Court and punished 15 years imprisonment, 
which punishment falls exclusively within the competence 
of the Criminal Court.  In the present case, the 
proceedings are not yet concluded.   
 

“ii. That the ECHR found a breach of Article 7 only in the 
context of what the European Court defined as ‘lack of 
forseeability’ of the mentioned provision of the Dangerous 
Drugs Ordinance in the particular circumstances of that 
case.  The current proceedings were instituted several 
years after Camilleri was indicted and the accused in 
these proceedings had every possibility to anticipate and 
predict, well in advance of the moment when he was 
actually brought before the Criminal Court, which court 
would have tried and punished him. 

 
“iii. Respondent endorsed the partly dissenting opinion of 

Judge L.  Quintano in the ECHR proceedings. 
 

“Jose Edgar Pena contended that the Criminal Court has raised two 
issues, that is the compatibility of the bill of indictment with Article 7 of 
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the Convention and secondly the identification of an effective remedy. 
 
“He reiterated that the recent amendment i.e.  Article 6A, delegated 
power to the Prime Minister to amend any law so as to bring it in 
conformity with the European Convention of Human Rights according to 
the interpretation given by the ECHR. 
 
“Jose Edgar Pena reiterated that the Maltese Courts have persistently 
applied jurisprudence from Strasbourg, citing The Republic of Malta vs.  
Shnishia, the Bordieri case, and in the case before Court of Criminal 
Appeal The Police vs.  John Zammit, wherein the Maltese Courts 
decided the issues under examination, not according to Maltese law, 
but according to the case law of the European Court of Human Rights.   
 
“The accused Pena declared that in the Mario Camilleri case, the Court 
held that there was a violation, but gave no remedy.  In the 
Constitutional Court preliminary ruling, Joseph Camilleri vs Attorney 
General, decided on the 1st July, 2013, the Constitutional Court said 
that as there was no violation of Article 6, a violation of Article 7 could 
be dealt with "in some other way".  : 
 
“Article 13 of the Convention required "an effective remedy at national 
level ".  A very recent judgment on this point was awarded by the ECHR 
of the 23rd Ju1y 2013, M.A.  v Cyprus, wherein it was held: 
 

“"132.  The notion of an effective remedy under Article 13 in this 

context requires that the remedy may prevent the execution of 
measures that are contrary to the Convention and whose 
effects are potentially irreversible.  Consequently, it is 
inconsistent with Article 13 for such measures to be executed 
before the national authorities have examined whether they are 
compatible with the Convention, although Contracting States are 
afforded some discretion as to the manner in which they conform 
to their obligations under this provision (see M.and Others v.  
Bulgaria, ro.  41416/08, S 129, 26 July 2011; Salah Sheekh v.  the 
Netherlands, no.  1948/04.  § 153, 11 January 2007; and Conka v.  
Belgium, no.51564/99, § 79, ECHR 2002-l).” 

 
“Edgar Pena reiterates that: “...  there is no question that the Bill of 
Indictment violates Article 7 according to the ECHR.  An effective 
remedy must be such that the "remedy may prevent the execution of 
measures that are contrary to the Convention and whose effects 
are potentially irreversible".” 
 
“In the case Aquilina vs.  Malta, there is a statement that the Maltese 
Courts follow the case law of the European Court of Human Rights 
 
“Edgar Pena, maintained that there is a duty incumbent on the State of 
Malta, not only to apply the law to a particular case but also to similar 
cases and attendant cases, citing paragraph 49 of the Baliystki vs.  
Ukraine (31/11/2011) : 
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““49.  The Court reiterates that Article 46 of the Convention, as 

interpreted in the light of Article 1, imposes on the respondent 
State a legal obligation to implement, under ihe supervision of the 
Committee of Ministers, appropriate general and / or individual 
measures to secure the right of the applicant which the Court has 
found to have been violated.  Such measures must also be taken 
in respect of other persons in the applicant’s position, notably by 
solving the problems that have led to the Court’s findings (see 
Scozzari and Giunta v.  Italy [GC], nos.  39221/98 and 41963/98, § 
249, ECHR 2000-VIII; Christine Goodwin v.  the United Kingdom 
[GC], no.  28957/95, § 120, ECHR 2002-Vl; Lukenda v.  Slovenia, 
no.  23032/02, § 94, ECHR 2005-X; and ,S.  and Marper v.  the 
United Kingdom [GC], nos.30562/04 and 30566/04, § 134, ECHR 
2008-...).  This obligation has been consistently emphasised by the 
Committee of Ministers inthe supervision of the execution of the 
Court’s judgments (see, for example, ResDH 
(97)336,IntResDH(99)434, IntResDH (2001)65 and ResDH 
(2006)1).  In theory it is not for the Court to determine what 
measures of redress may be appropriate for a respondent State to 
take in accordance with its obligations under Article 46 of the 
Convention.  However, the Court’s concern is to facilitate the rapid 
and effective suppression of a shortcoming found in the national 
system of protection of human rights (see Driza .v.  Albania, 
no.33771/02, § 125, ECHR 2007XII (extracts))." 

 
“Pena contends that both Chapter 319 and Article 46 of the Constitution 
make it clear that the Civil Court First Hall and every other Court has a 
duty to prevent the commission of a violation of a human right rather 
than attempt to remedy it at a later stage, holding that the principles 
ennunciated in the John Camilleri vs.  Malta case applies not only apply 
to John Camilleri but to all pending similar cases. 
 
“As regards the question of effective remedy Pena reiterated that the 
jurisprudance of the European Court of Human Rights is considered the 
cornerstone of human rights, and that it is was not possible to derogate 
from Article 7, even in times of war, citing from the Scoppola(2) case of 
the 27/9/2009 by the Grand Chamber: 
 

“"92.  The guarantee enshrined in Article 7, which is an essential 

element of the rule of law, occupies a prominent place in the 
Convention system of protection, as is underlined by the fact that 
no derogation from it is permissible under Article 15 of the 
Convention in time of war or other public emergency.  It should be 
construed and applied, as follows from its object and purpose, in 
such a way as to provide effective safeguards against arbitrary 
prosecution, conviction and punishment (see S.W.  v.  the United 
Kingdom and C.R.  v.  the United Kingdom, 22 November 1995, § 
34 and § 32 respectively, Series A nos.  335-B and 335-C, ,and 
Kafkaris, cited above, § 137)." 

 
“Pena reiterated that the question of remedy is one of the most 
important elements in Fundamental Human Right cases, is reflected in 
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Article 13 of the European Convention which goes to the root of the 
matter. 
 
“According to Chapter 319 and Article 46 of the Constitution, the 
plethora of remedies that the Court may grant, is not limited or restricted 
soley to the payment of nominal damages.   
 
“Pena states that there can be only one remedy, that is, an amendment 
to Article 22 of Chapter 101 and incidentally to Article 120 of Chapter 33 
and also in the Money Laundering Act where this discretion of the 
Attorney General violates human rights. 
 
“Pena stated that on the 9th February 2007 the Constitutional Court in 
the case of The Police vs.  Joseph Lebrun had actually decided on the 
necessity of a legislative amendment.  In paragraph 17 of that judgment, 
the Court declared that the proceedings should be suspended for a 
period of three months and, if by the end of that period, there was 
failure to legislate, then Joseph Lebrun would have been acquitted 
according to the decision of the Court dated the 23rd November 2005 
 
“In the Lebrun case, Parliament had acted promptly and legislated 
within the three months time limit. 
 

““It is for the Courts to protect human rights, it is for Parliament to 

legislate.  But the Constitutional organs have the power and duty 
to keep Malta in conformity with the observance of human rights.  
Need more be said when Article 242(1) of Chapter 12 makes the 
matter clear ?” – vide page 21. 
 

“Deliberates: 
 
“Article 7 of the European Convention on Human Rights provides as 
follows: 
 

“"1.  No one shall be held guilty of any criminal offence on 

account of any act or omission which did not constitute a 
criminal offence under national or international law at the time 
when it was committed.  Nor shall a heavier penalty be 
imposed than the one that was applicable at the time the 
criminal offence was committed.    
 
“2.  This Article shall not prejudice the trial and punishment of 
any person for any act or omission which, at the time when it 
was committed, was criminal according to the general 
principles of law recognized by civilized nations."  
 

“Now Article 39(8) of the Consistution of Malta is a reflection of Article 7 
of the European Convention.  Therefore the reasoning of this court as 
to the legality or otherwise of the Attorney General’s discretion in the 
light of Article 7 of the Convention apply equally to Article 39(8) of the 
Consistution of Malta.   
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“The first paragraph of this Article (7) embodies the principle "nullum 
crimen, nulla poena sine lege".  According to the precepts ennunciated 
in "Kokkinakis v Greece " 25th May 1993 Series A no.  260-A page 52, 
and “Mark James Taylor v United Kingdom” App No.  48864/99 
decided on 3rd December 2002, the principle, “that only the law can 
define a crime and prescribe a penalty.” is a principle of cardinal 
importance, a human right, and a fundamental defence to a criminal law 
prosecution.  This principle gives rise to the precepts of certainty and 
foreseeability in that criminal laws have to be sufficiently clear and 
precise so as to enable individuals to ascertain which conduct 
constitutes a criminal offence and to foresee the precise consequences 
of any transgression.  (Vide "Achour vs France" App.  No 67335/01 
decided on 29th March 2006, "Soros vs France " App.  No.  5042/06) 
Moreover, inherent in the criteria of foreseeability are the precepts of 
clarity and accessibility.  (vide "Sunday Times vs United Kingdom " 
App.  No.  6538/74 decided on the 26th April 1979 and "Coeme and 
others v Belgium " App No.  32492, 32547, 32548, 33209, 33210 of 
1996 ) 
 
“It is pertinent to state that according to “Cantoni vs France” App.  No 
17862/91 decided on the 11th Novembru 1996 the ECHR reaffirmed : 
 

““A law may still satisfy the requirement of foreseeability even if 

the person concerned has to take appropriate legal advice to 
assess, to a degree that is reasonable in the circumstances, the 
consequences which agiven action may entail " 
 

“(Vide “Tolstoy Miloslavsky v.  the United Kingdom” judgment of 13 
July 1995, Series A no.  316-B, p.  71, para.  37) 
 
“It is almost superfluous to state that the Attorney General discretionary 
power granted by virtue of Article 22 (2) of Chapter 101, has been 
employed as is evidenced by the issuing of the Bill of Indictment 
1/2013. 
 
“In evaluating the compatibility of Article 7 of the European Convention, 
with the discretion granted to the Attorney General on the choice of 
Forum in drug trafficking cases, this Court examined not only the 
submissions profferred by the Attorney General, the facts in issues, the 
decision of the European Court of justice in the Camilleri case, but also 
the recent pronouncements of the Maltese Courts regarding the same 
issue, that is the judgements "Joseph Lebrun vs Avukat Generali" 
and "Martin Dimech vs Avukat Generali" , PA per Mr.  Justice Ellul 
both decided on the 21st February 2014 "Repubblika ta’ Malta vs 
Matthew Zarb" PA per Mr.  Justice Mallia decided on the 7th March 
2014 and "Repubblika ta’ Malta vs Giovanna Pace et" PA per Mr.  
Justice Ellul decided on the 28th March 2014.  “Republic of Malta vs 
Ndubisi Ndah Patrick", PA per Madam.  Justice Schembri Orland 
decided on the 8th May 2014. 
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“Indeed this Court finds that the defences raised by the Attorney 
General in these proceedings, have already been the subject of intense 
scrutiny in the judgements pronounced by these Courts indicated 
above, and this Court adopts their findings and acknowledges no 
impelling reason to depart from the conclusions reached therein.  
Virtually the same defences were addressed and dismissed by the 
European Court of Human Rights in the “Camilleri vs Malta” 
judgement, when that Court held: 
 

““39.  The issue before the Court is whether the principle that only 

the law can define a crime and prescribe a penalty was observed.  
The Court must, in particular, ascertain whether in the present 
case the text of the law was sufficiently clear and satisfied the 
requirements of accessibility and foreseeability at the material 
time.   
 
“40.  The Court finds that the provision in question does not give 
rise to any ambiguity or lack of clarity as to its content in respect of 
what actions were criminal and constituted the relevant offence.  
The Court further notes that there is no doubt that section 120A (2) 
of the Medical and Kindred Professions Ordinance provided for the 
punishment applicable in respect of the offence with which the 
applicant was charged.  In fact, it provided for two different 
possible punishments, namely a punishment of four years to life 
imprisonment in the event that the applicant was tried before the 
Criminal Court, or six months to ten years if he was tried before 
the Court of Magistrates.  While it is clear that the punishment 
imposed was established by law and did not exceed the limits 
fixed by section 120A (2) of the above-mentioned Ordinance, it 
remains to be determined whether the Ordinance’s qualitative 
requirements, particularly that of foreseeability, were satisfied, 
regard being had to the manner of choice of jurisdiction, as this 
reflected on the penalty that the offence in question carried.   
 
“41.  The Court observes that the law did not make it possible for 
the applicant to know which of the two punishment brackets would 
apply to him.  As acknowledged by the Government (see 
paragraph 31 above), the applicant became aware of the 
punishment bracket applied to him only when he was charged, 
namely after the decision of the Attorney General determining the 
court where he was to be tried.   
 
“42.  The Court considers relevant the cases of G.  and M.  
mentioned by the applicant (see paragraph 25 above).  It observes 
that although these cases were not totally analogous (in that G., 
unlike M., was a recidivist), they were based on the same facts, 
offences in relation to which guilt was found, and a similar quantity 
of drugs.  However, G.  was tried before the Criminal Court and 
eventually sentenced to nine years’ imprisonment whereas M.  
was tried before the Court of Magistrates and sentenced to fifteen 
months’ imprisonment.  More generally, the domestic case-law 
presented to this Court seems to indicate that such decisions were 
at times unpredictable.  It would therefore appear that the 
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applicant would not have been able to know the punishment 
applicable to him even if he had obtained legal advice on the 
matter, as the decision was solely dependent on the prosecutor’s 
discretion to determine the trial court.   
 
“43.  While it may well be true that the Attorney General gave 
weight to a number of criteria before taking his decision, it is also 
true that any such criteria were not specified in any legislative text 
or made the subject of judicial clarification over the years.  The law 
did not provide for any guidance on what would amount to a more 
serious offence or a less serious one (based on enumerated 
factors and criteria).  The Constitutional Court (see paragraph 14 
above) noted that there existed no guidelines which would aid the 
Attorney General in taking such a decision.  Thus, the law did not 
determine with any degree of precision the circumstances in which 
a particular punishment bracket applied.  An insoluble problem 
was posed by fixing different minimum penalties.  The Attorney 
General had in effect an unfettered discretion to decide which 
minimum penalty would be applicable with respect to the same 
offence.  The decision was inevitably subjective and left room for 
arbitrariness, particularly given the lack of procedural 
safeguards...” 

 
“In the case under review the Court notes that unfortunately to date, no 
measures have been implemented by the legislative of arm of this 
country to remedy this situation, through the promulgation of the 
necessary legislation.  It is evident that the decision of ECHR in the 
Camilleri case, did not require the legislator to abrogate the Attorney 
General’s discretion but required the legislator to establish the requisite 
and precise criteria or guidelines that would regulate, to a significant 
extent, the Attorney General’s discretion, and thus nullify the perceived 
arbitrariness of the same.   
 
“This has put the Courts of Malta in an unenviable position, in that they 
have been repeatedly called upon to provide an effective remedy.  This 
Court understands that the function of the Court is to adjudicate 
according to the principles of law and the facts of the case.  The Court 
further understands that it is not for the Courts of Justice to legislate.   
 
“The Court however, in finding of a breach of fundamental human 
rights, is called upon to provide an effective remedy.   
 
“This Court has examined the remedies given by the Maltese Courts, in 
the cases cited above, post the John Camilleri case, wherein our Courts 
have profferred the remedy that, in the eventuality of the accused being 
found guilty of the charges brought agaist him before the Criminal 
Court, that same Court, in establishing punishment, may take into 
account the fact that the Civil Court in its Constitutional Jurisdiction 
decided that the discretion granted to the Attorney General by virtue of 
Article 22 (2) of Chapter 101 of the Laws of Malta was inconsistent with 
Article 7 of the European Convention for the protection of Human 
Rights and Fundamental Freedoms. 
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“Is this an effective remedy? Is this remedy aimed at the cessation of 
the continuing human right violation? 
 
“Deliberates: 
 
“In examining what is understood as the right to an effective remedy, 
this Court considers that it is essential, under the rule of law, that a 
state provides effective remedies, effectivess of justice and more 
importantly provides an effective recourse to any person who alleges a 
breach of his fundamental right and freedoms.  In absence of these, the 
scope of justice remains an illusive one or simply a desiderata.   
 
“Article 13 of the European Convention of Human Rights provides that:  
 

““Everyone whose rights and freedoms as set forth in this 

Convention are violated shall have an effective remedy before 
a national authority nothwithstanding that the violation has 
been committed by persons acting in an official capacity.” 
 

“It has been said that “ The scope of the Contracting States’ obligations 
under Article 13 varies depending on the nature of the applicant’s 
complaint; however, the remedy required by Article 13 must be 
“effective” in practice as well as in law.  (see, for example, Olhan v.  
Turkey [GC], no.  22277/93,§ 97, ECHR 2000-VII). 

 
““The “effectiveness” of a “remedy” within the meaning of Article 

13 does not depend on the certainty of a favourable outcome for 
the applicant.  Nor does the “authority” referred to in that provision 
necessarily have to be a judicial authority; but if it is not, its powers 
and the guarantees which it affords are relevant in determining 
whether the remedy before it is effective.  Also, even if a single 
remedy does not by itself entirely satisfy the requirements of 
Article 13, the aggregate of remedies provided for under domestic 
law may do so (see, among many other authorities, the Silver and 
Others v.  the United Kingdom judgement of 25 March 1983, 
Series A no.  61, p.  42,§ 113, and the Chahal v.  the United 
Kingdom judgement of 15 November 1996, Reports 1996-V, pp.  
1869-70,§ 145). 
 
“It remains for the Court to determine whether the means available 
to the applicant in Polish law for raising a complaint about the 
length of the proceedings in his case would have been 
“effective” in the sense either of preventing the alleged 
violation or its continuation, or of providing adequate redress 
for any violation that had already occurred.  (vide Kudla v.  
Poland App.  No.  30210/96 decided on the 26th October 2000 - 
ECHR) 

 
“It is this Court considered opinion that is imperative that the 
Convention is interpreted and applied in a manner which renders its 
rights practical and effective and not illusionary.  This Court 
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understands the need of self restraint on the part of the judiciary where 
it is called upon to provide effective remedy.  The Court equally 
understands that ‚’’the failure of the Court to maintain its dynamic 
and evolutive approach would risk rendering it a bar to reform or 
improvement“ vide Stafford vs Uk App.  No.  46295/99 decided 28th 
May 2002.   
 
“The Court considers that it is of paramount importance that 
effective measures necessarily need to be aimed at the cessation 
of continuing human right violations.   
In the Camilleri vs Malta case the European Court indeed identified the 
core of the problem when it stated in paragraph 43 :  

 
“‘‘An insoluble problem was posed by fixing different 

minimun penalties.  The Attorney General had in effect an 
unfettered discretion to decide which minimum penaltiy 
would be applicable with respect to the same offence.  The 
decision was inevitably subjective and lef room for 
arbitrariness, particulary given the lack of procedural 
safeguards.’’ Ibid at page 12 

 
“Moreover, the prohibition through Article 120A of Chapter 101 of the 
applicability of Article 21 of the Criminal Code, makes it impossible for a 
lesser sentence to be imposed by the Criminal Court‚’’despite any 
concerns the judge might have had as to the use of the 
prosecutor’s discretion ‘‘Ibid at page 13. 
 
“In the absence of the promulgation of legislation by the Maltese 
Parliament, and until such time as the matter is addressed legislatively, 
it has become incumbent on this Court to provide a real and effective, 
rather than an illusionary remedy.  This Court is of the opinion that the 
effective remedy to the perceived arbitrariness of the Attorney 
General’s discretion and the lack of foreseeabilty needs to focus on 
the minimun punishment of four (4) years imprisonment.” 

 

Il-Fatti 

 

4. Fil-qosor il-fatti relevanti huma dawn.  L-Avukat Generali hareg 

kontra l-intimat [allura akkuzat] Att ta’ Akkuza 1/2013 ai termini tal-

Artikolu 22(2) tal-Kap. 101 tal-Ligijiet ta’ Malta, li permezz tieghu: 

 
“…..jakkuza lill-imsemmi Jose Edgar Pena hati talli fil-hdax (11) ta’ 
Settembru tas-sena elfejn u sitta (2006), u fiz-zmien ta’ qabel din id-
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data, assocja ruhu ma’ xi persuna jew persuni ohra f’dawn il-gzejjer jew 
barra minn dawn il-gzejjer, sabiex ibieghu jew jittraffikaw medicina 
f’dawn il-gzejjer (kokaina) kontra d-disposizzjonijiet tal-Ordinanza dwar 
il-Medicini Perikoluzi (Kap 101) jew ippromwovew, ikkostitwixxew, 
organizzaw jew iffinanzjaw l-assocjazzjoni.’ 

 

5. L-ammont ta’ droga kokaina maqbuda huwa ta’ 1,500 gramma, 

filwaqt li l-piena mitluba fl-imsemmi Att ta’ akkuza hija dik ta’ prigunerija 

ghal ghomru u multa ta’ mhux inqas minn €2,329.37 izda mhux izjed 

minn €116,468.67, kif ukoll giet mitluba l-konfiska favur il-Gvern tal-

oggetti, flejjes jew proprjeta` ohra tal-persuna misjuba hatja. 

 

6. Il-mistoqsijiet maghmula fir-referenza mertu ta’ dawn il-proceduri 

jirrigwardjaw (1) id-diskrezzjoni moghtija mil-ligi lill-Avukat Generali dwar 

jekk il-kaz ghandux jinstema’ quddiem il-Qorti tal-Magistrati jew quddiem 

il-Qorti Kriminali (2) jekk din id-diskrezzjoni wasslitx biex l-akkuzat thalla 

fl-ghama dwar x’piena seta’ jehel, bi ksur tal-Artikolu 7 tal-Konvenzjoni 

Ewropea u l-Artikolu 39 tal-Kostituzzjoni, (3) u f’kaz affermattiv, 

x’ghandu jkun ir-rimedju ghal tali lezjoni. 

 

L-Appell 

 

7. L-Avukat Generali hass ruhu aggravat bis-sentenza [appellata] u 

interpona appell minnha b’rikors prezentat fil-31 ta’ Lulju 2014, fejn talab 

lil din il-Qorti thassar u tirrevoka s-sentenza appellata u, minflok, 

tipprovdi illi f’dan il-kaz ma hemm ebda lezjoni, la tal-Artikolu 7 tal-
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Konvenzjoni u lanqas tal-Artikolu 39(8) tal-Kostituzzjoni; fi kwalunkwe 

kaz u minghajr pregudizzju ghal dan, tiddikjara li ebda rimedju ma hu 

dovut; bl-ispejjez taz-zewg istanzi kontra l-appellat.   

 

8. L-Avukat Generali jibbaza l-appell tieghu fuq erba’ aggravji: (1) l-

inapplikabilita` tal-Artikolu 7 tal-Konvenzjoni Ewropea u l-Artikolu 39(8) 

tal-Kostituzzjoni; (2) l-evalwazzjoni skorretta tal-ewwel Qorti dwar id-

diskrezzjoni moghtija lilu mil-ligi; (3) l-ewwel Qorti ma kellhiex issib 

lezjoni tad-drittijiet fundamentali tal-intimat u, (4) li r-rimedju moghti 

mhuwiex gust. 

 

9. Fuq talba tal-Avukat Generali gew nominati kuraturi deputati 

sabiex jirrapprezentaw lill-intimat li jinsab mahrub minn Malta.  Dawn il-

kuraturi wiegbu ghall-appell tal-Avukat Generali permezz ta’ risposta 

datata 22 ta’ Ottubru 2015, li fiha ippremettew li t-tentattivi taghhom illi 

jikkomunikaw mal-intimat ma tawx rizultati pozittivi u ghalhekk ma 

humiex f’pozizzjoni illi jipprezentaw eccezzjonijiet ghan-nom tieghu; u, 

fic-cirkostanzi l-pozizzjoni tal-intimat f’dawn il-proceduri tibqa’ dik 

sottomessa minnu in prim’ istanza.  Il-kuraturi deputati irrizervaw id-dritt 

li jitolbu li jressqu risposta fi stadju ulterjuri, fil-kaz li jirnexxilhom jaghmlu 

kuntatt mal-intimat. 

 

 



Rik.  Kost.  66/13 

 

15 

 

L-Aggravji  

 

L-Ewwel Aggravju 

 

10. Permezz ta’ dan l-aggravju, l-Avukat Generali jissottometti l-

inapplikabilita` tal-artikoli konvenzjonali u kostituzzjonali fuq indikati 

ghall-kaz in kwistjoni in kwantu dan ghadu mhux konkjuz u l-proceduri 

kriminali ghadhom pendenti quddiem il-Qorti Kriminali.  Meta l-ewwel 

Qorti adottat il-konsiderazzjonijiet maghmula mill-Qorti Ewropea 

Camilleri v. Malta hija injorat l-fatt illi, filwaqt li fil-kaz citat kien hemm 

res iudicata, fil-kaz odjern il-proceduri kontra l-intimat ghadhom 

pendenti.  Ghalhekk isostni illi ghadha tezisti l-possibbilita` li l-intimat ma 

jinstabx hati mill-Qorti Kriminali u jigi liberat, jew li, ghalkemm jinstab 

hati, jinghata piena li ma teccedix dik li tista’ taghti l-Qorti tal-Magistrati.  

Ghalhekk, il-konkluzjonijiet maghmula mill-ewwel Qorti huma 

intempestivi. 

 

It-Tieni Aggravju 

 

11. F’dan l-aggravju l-Avukat Generali jillanja mill-fatt illi l-ewwel Qorti 

ghamlet evalwazzjoni skorretta tal-ezercizzju tad-diskrezzoni ezercitata 

minnu fil-kuntest tal-Artikolu 7 tal-Konvenzjoni u l-Artikolu 39(8) tal-

Kostituzzjoni.  Jissottometti illi r-ragunament tal-ewwel Qorti huwa 
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erronju in kwantu huwa ibbazat fuq percezzjoni skorretta tal-ezercizzju 

tad-diskrezzjoni tieghu.  Huwa jispjega li fid-decizjoni li jressaq lill-intimat 

quddiem il-Qorti Kriminali u mhux quddiem il-Qorti tal-Magistrati ha in 

konsiderazzjoni diversi fatturi fosthom, il-kwantita` tas-sustanza illegali u 

cirkostanzi ohra bhal ma huma, indikazzjonijiet ta’ involviment f’bejgh u 

traffikar ta’ tali sustanzi.  Fil-kaz odjern id-droga kokajina fl-ammont ta’ 

kilo u nofs li ghandha ‘street value’ ta’ madwar €133,786 huwa fattur li 

kellu jindika b’mod evidenti u prevedibbli illi l-proceduri kienu ser jigu 

riferiti lill-Qorti Kriminali. 

 

12. Jghid ukoll illi d-decizjoni in kwistjoni jehodha fi stadju ta’ pre-trial, 

jigifieri qabel ma jkun assuma kwalsiasi rwol ta’ prosekutur.  

Jissottometti wkoll illi l-funzjoni tal-Avukat Generali fil-kuntest tal-kaz 

odjern kienet biss wahda direzzjonali u l-azzjoni kriminali titmexxa mill-

Qorti Kriminali indipendentement mill-Avukat Generali. 

 

It-Tielet Aggravju 

 

13. Permezz ta’ dan l-aggravju l-Avukat Generali jilmenta mill-fatt li l-

ewwel Qorti ma messhiex sabet lezjoni tad-drittijiet fundamentali tal-

intimat.  Is-sentenza Camilleri v. Malta li fuqha strahet l-ewwel Qorti 

tqajjem dubji serji dwar l-interpretazzjoni hemmhekk moghtija lill-Artikolu 

konvenzjonali.  Jissottometti illi f’dan il-kaz ma huwiex minnu dak 
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sottomess mill-Qorti Ewropea fis-sentenza msemmija dwar il-fatt illi l-

akkuzat ‘became aware of the punishment applicable’ mal-hrug tal-att ta’ 

akkuza, u dan ghaliex f’kaz ta’ reati konnessi ma’ droga, l-Avukat 

Generali jkun gia` iffirma l-kunsens tieghu meta l-investigazzjoni tal-

pulizija tigi konkluza, u ghalhekk qabel ma l-akkuzat jitressaq quddiem 

il-Qorti tal-Magistrati.  Ghalhekk l-intimat kellu jkun jaf quddiem liema 

qorti ser jinstema’ l-kaz tieghu.   

 

14. Dwar l-element tal-previdibbilita` jissottometti li skont 

gurisprudenza kostanti, jirrizulta car illi kaz li jitratta kwantita` kbira ta’ 

droga, bhal fil-kaz odjern, jigi deciz mill-Qorti Kriminali u mhux mill-Qorti 

tal-Magistrati.  Ghalhekk il-kwistjoni tal-prevedibbilita` tal-piena ma tistax 

tigi estiza b’tali mod illi tghatti l-ignorantia juris.  Jghid ukoll illi f’kaz li l-

Avukat Generali jkun ezercita d-diskrezzjoni tieghu b’mod irragjonevoli, 

allura d-decizjoni tista’ tigi gudizzjarjament iddikjarata ultra vires u 

annullata kif spjegat fil-kawza Claudio Persiano v. Avukat Generali 

moghtija fis-16 ta’ Marzu 2012 minn din il-Qorti.   

 

Ir-Raba’ Aggravju 

 

15. Dan l-aggravju jirrigwarda r-rimedju moghti mill-ewwel Qorti.  

Jissottometti li l-ewwel Qorti, li lilha tkun saret referenza, ma tista’ qatt 

tiddeciedi liema rimedji ghandha taghti l-Qorti Kriminali izda ghandha 
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tillimita d-decizjoni taghha ghad-determinazzjoni dwar is-sejba o meno 

ta’ vjolazzjoni tad-drittijiet fundamentali.  Dan jghidu wkoll in vista tal-fatt 

li l-proceduri ghadhom pendenti u ghalhekk ir-rimedju propost huwa 

intempestiv.  Fi kwalunkwe kaz, l-Avukat Generali diga` ezercita d-

diskrezzjoni tieghu, u fl-eventwalita` illi l-appellat jinstab hati, l-piena 

imposta fuqu tkun dik kontemplata mil-ligi fil-mument li r-reat gie 

kommess u ghalhekk zgur illi ma hux ser jinghata piena iktar harxa minn 

dik li timponi l-ligi.  B’referenza ghas-sentenza Camilleri v. Malta jghid 

illi hemmhekk il-Qorti Ewropea tat rimedju pekunjarju u ma incidietx fuq 

l-ghotja tal-piena skont il-ligi. 

 

Konsiderazzjonijiet ta’ din il-Qorti 

 

16. L-Artikolu 7 tal-Konvenzjoni fil-parti relevanti tieghu jipprovdi:  

 

“[1] Hadd ma ghandu jitqies li jkun hati ta’ reat kriminali [sottolinear tal-

Qorti] minhabba f’xi att jew ommissjoni li ma jkunux jikkostitwixxu reat 

kriminali skont ligi nazzjonali jew internazzjonali fil-hin meta jkun sar.  

Lanqas ma ghandha tinghata piena akbar minn dik li kienet applikabbli 

fiz-zmien meta r-reat krimininali jkun sar.” 

 

17. Fuq l-istess linja, l-Artikolu 39(8) tal-Kostituzzjoni jipprovdi: 

 
‘(8) Ħadd ma għandu jitqies li jkun ħati ta’ reat kriminali [sottolinear tal-

Qorti] minħabba f’xi att jew omissjoni li, fil-ħin meta jkun sar, ma jkunx 

jikkostitwixxi reat bħal dak, u ebda piena ma għandha tiġi mposta għal xi 

reat kriminali li tkun aktar severa fi grad jew xorta mill-ogħla piena li 

setgħet tiġi mposta għal dak ir-reat fiż-żmien meta jkun ġie magħmul.’ 
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18. In tema legali ssir referenza ghas-sentenza fl-ismijiet Martin 

Dimech v. Avukat Generali moghtija 16 ta’ Settembru 2014, fejn 

ghamlet is-segwenti osservazzjonijiet li huma relevanti ghall-kaz odjern: 

 

‘Minn din id-disposizzjoni ghandu jirrizulta car li sabiex tikkonfigura l-

lezjoni hemm kontemplata jehtieg li jkun hemm sejbien ta’ htija ta’ reat 

kriminali.  Dan huwa pre-rekwizit essenzjali ghall-ezami tal-punt jekk giex 

vjolat id-dritt fundamentali hemm protett.  Din il-konsiderazzjoni tirrizulta 

cara mid-dispozizzjoni de quo u tinsab sostnuta mill-gurisprudenza tal-

Qorti Ewropea.  Hekk fil-kaz Mirchev and Others v.  Bulgaria2 dik il-

Qorti osservat:  

 

“The Court considers that the applicants cannot claim to have been 

“victims” within the meaning of article 34 of Convention under Article 7.1 

of the Convention by the mere opening of criminal proceedings against 

them.  The proceedings remained at the stage of the preliminary 

investigation and never resulted in actual convictions and punishment.”  

 

“10.  Fil-kaz Avukat Jose` Herrera nomine v.  Avukat Generali, din il-

Qorti3, diversament komposta, esprimiet li hi tal-istess fehma u cioe` li 

ghall-applikabbilita` tal-Artikolu 7.1 jehtieg li jkun hemm sejbien ta’ htija.  

Hija ccitat bran mill-ktieb Law of the European Convention on Human 

Rights4 li jghid: 

 

“The wording of Article 7.1 is limited to cases in which a person is 

ultimately ‘held guilty’ of a criminal offence [X v Netherlands, 

Appl.7512/76].  A prosecution that does not lead to a conviction, or has 

not yet done so, cannot raise an issue under Article 7.”  

 

“11.  Fid-dawl tal-premess din il-Qorti ma tistax taqbel mal-linja li hadet 

lewwel Qorti meta ikkonsidrat l-ilment tar-rikorrent fid-dawl 

talkonsiderazzjonijiet maghmula u l-konkluzjoni raggjunta mill-Qorti 

Ewropea fil-kaz John Camilleri, ghax f’dak il-kaz ix-xenarju tal-fatti kien 

differenti fis-sens li l-kaz kontra l-applikant kien diga` definittivament 

maghluq bis-sejbien ta’ htija tieghu filwaqt li fil-kaz odjern il-proceduri 

ghadhom pendenti u ghalhekk lArtikolu 7 huwa f’dan l-istadju 

inapplikabbli.’ 

                                                 
2 71605/01, deciza 27 ta’ Novembru 2008.   
3 App.C 1/2010, eciz 13 ta’ April 2011.   
4 2 Edizzjoni, pg.  232.   
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19. Fuq l-istess linja ta’ hsieb hemm diversi sentenzi5 ta’ din il-Qorti, 

uhud iccitati wkoll mill-Avukat Generali fis-sottomissjonijiet tieghu, 

fosthom Joseph Lebrun v. Avukat Generali6 u Repubblika ta’ Malta 

v. Matthew Zarb et7. 

 

20. Fl-isfond tal-premess u in kwantu fil-kaz odjern jirrizulta 

inkontestat illi l-proceduri kriminali kontra l-appellat ghadhom pendenti u 

li ghalhekk ghad ma hemm ebda sejba ta’ htija fil-konfront tal-intimat, 

dan l-aggravju huwa fondat. 

 

21. Ghaldaqstant tikkonsidra l-ewwel aggravju gustifikat u ser jigi 

milqugh; ghalhekk ukoll din il-Qorti mhux ser tiehu konjizzjoni aktar tal-

kumplament tal-aggravji. 

 

22. Ghall-finijiet ta’ kompletezza din il-Qorti tosserva li, ghalkemm 

permezz ta’ dan il-gudizzju gie iddikjarat illi l-artikolu konvenzjonali u 

dak kostituzzjonali ma japplikawx ghall-kaz odjern, din il-Qorti xorta 

wahda tikkonsidra opportuna referenza ghall-emendi li saru bl-Att XXIV 

u li gew fis-sehh fl-14 Awwissu 2014, li taw lill-akkuzat dritt ta’ appell 

mid-decizjoni tal-Avukat Generali quddiem il-Qorti tal-Appell Kriminali.  

                                                 
5 Ara wkoll PA Ref.Kos. 35/2014, Repubblika ta’ Malta v. George Moses, deciza 13 
Marzu 2015 li ghaddiet in gudikat 
6 Deciza fis-16 ta' Settembru 2014 
7 Deciza fis-6 ta' Frar 2015 
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Dan ifisser li, bis-sahha ta’ dawk l-emendi, l-uzu tad-diskrezzjoni 

ezercitata mill-Avukat Generali fil-kazijiet individwali hija sindikabbli 

direttament minn qorti imparzjali u indipendenti, jigifieri mill-Qorti tal-

Appell Kriminali.  Ghalhekk il-fattur tal-“unfettered discretion” jew il-

possibbilita` ta’ arbitrarjeta` da parti tal-Avukat Generali fl-uzu tad-

diskrezzjoni tieghu llum jinsab sorvolat.   

 

23. Fil-kaz odjern, skont l-istess emendi, tenut kont li l-proceduri 

kriminali kontra tieghu ghadhom pendenti, l-intimat kellu d-dritt li jappella 

sal-15 ta’ April 20158 mid-decizjoni tal-Avukat Generali ai termini tal-

Artikolu 22[2] tal-Kap. 101, u il-fatt illi fiz-zmien effettiv li fih seta’ jappella 

minn tali decizjoni l-appellat kien gja harab minn Malta bi ksur tal-

kundizzjonijiet imposti fuqu ghall-helsien mill-arrest zgur li ma jistax 

jimmilita favurih.  Din l-impossibbilita` mhux biss gabha b’idejh izda hija 

                                                 
8 Art 22(2A)] fil-parti relevanti tieghu dan jaqra hekk: 
 
“(b) Meta l-Avukat Ġenerali jkun ordna li l-persuna akkużata tiġi ġġudikata fil-Qorti 
Kriminali skont is-subartikolu (2), meta tintemm il-kumpilazzjoni jew fi żmien sebat 
ijiem mid-data li fiha l-persuna akkużata tkun notifikata bl-att ta’ akkuża, f’każ li l-Qorti 
tal-Maġistrati, bħala Qorti Istruttorja tiddeċiedi li hemm raġunijiet biżżejjed biex l-
akkużat jitqiegħed taħt att ta’ akkuża, l-akkużat jista’ permezz ta’ rikors ippreżentat 
quddiem il-Qorti Kriminali fi żmien sebat ijiem mit-tmiem tal-kumpilazzjoni, jitlob lill-
imsemmija qorti sabiex tordna li huwa jiġi ġġudikat quddiem il-Qorti tal-Maġistrati u l-
Qorti Kriminali għandha, wara li tkun ordnat in-notifika tar-rikors lill-Avukat Ġenerali u 
tagħtih sebat ijiem biex iwieġeb lura u wara li tkun semgħet is-sottomissjonijiet orali 
mingħand l-akkużat u l-Avukat Ġenerali, jekk tqis li dan huwa neċessarju, tiddeċiedi 
quddiem liema qorti l-akkużat għandu jiġi ġġudikat u l-akkużat għandu jiġi ġġudikat 
skont id-deċiżjoni tal-Qorti Kriminali: 
 
Iżda rikors skont dan il-paragrafu jista’ biss jiġi ippreżentat darba matul il-kors ta’ kull 
proċedura: 
 
Iżda wkoll persuni li, fid-data tad-dħul fis-seħħ ta’ dan is-subartikolu, ikunu qed 
jistennew kawża fil-Qorti Kriminali wara ordni mogħtija skont is-subartikolu (2) jista’, 
minkejja id-dispożizzjonijiet l-oħra ta’ dan il-paragrafu, jippreżenta rikors quddiem l-
imsemmija qorti skont dan il-paragrafu mhux aktar tard mit-30 ta’ April 2015”. 
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frott ta’ illegalita` kommessa minnu u ghalhekk imputet sibi. 

 

Decide 

 

Ghar-ragunijiet premessi tiddeciedi billi tilqa’ l-appell tal-Avukat Generali, 

u tirrevoka s-sentenza appellata fl-intier taghha u tiddikjara li fic-

cirkostanzi tal-kaz odjern l-applikazzjoni tal-Artikolu 22(2) tal-Kap. 101 

ma wasslitx ghall-vjolazzjoni tal-Artikolu 7 jew tal-Artikolu 39 tal-

Kostituzzjoni; tirrevoka wkoll dik il-parti tas-sentenza fejn l-ewwel Qorti 

ordnat li s-sentenza appellata tigi inserita fl-atti tal-att ta’ akkuza 1/2013; 

 

L-ispejjez tal-ewwel istanza jibqghu bla taxxa, filwaqt li dawk relatati 

mat-tieni istanza jkunu a karigu tal-intimat appellat. 

 
 
 
 
 
 
Silvio Camilleri Giannino Caruana Demajo  Noel Cuschieri 
Prim Imhallef Imhallef  Imhallef 

 
 
 
 
 
 
Deputat Registratur 
df/mb 


