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1. Dan huwa appell tas-socjetajiet atturi minn sentenza moghtija mill-
Prim’Awla tal-Qorti Civili fl-20 ta’ April 2012 li ¢ahdet talba tal-istess
atturi ghal dikjarazzjoni li s-socjeta konvenuta kisret id-drittijiet ta’
awtur taghhom u ghal-likwidazzjoni u I-hlas tad-danni ghal dak il-ksur.

[I-fatti relevanti sehhew hekk:

2. Is-socjeta attrici The Football Association Premier League Limited

[“FAPL”] tghid illi ghandha d-dritt ta’ awtur fuq xandiriet ta’ loghob tal-
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Premier League tal-Ingilterra. Dawn ix-xandiriet huma tal-loghob
b’Zjieda ta’ kummentarju bl-ingliz, muzika, logos u taghrif iehor bhal
ma hija statistika tal-loghob, taghrif fugq I-iskwadri li jkunu geghdin
jilaghbu jew taghrif fuq players partikolari. FAPL imbaghad taghti
licenza lil entitajiet ohra sabiex dawn ikunu jistghu, bi hlas, ixandu fil-
pajjiz li ghalih tinghata I-licenza u taht il-kondizzjonijet tal-licenza. Fost
il-kondizzjonijiet tal-licenza hemm dik illi min jinghata I-licenza ghandu
jara illi I-filmati ma jixxandrux barra t-territorju li ghalih tkun inghatat il-
licenza, u jara wkoll illi ma jsir ebda uzu bil-kunsens tieghu minn
mezzi (bhal ma huma decoders jew cards elettroni¢i) li bihom ikun

hemm min ikun jista jirCievi x-xandiriet barra t-territorju licenzjat.

3. Is-socjeta attrici Melita Ltd [“Melita”] ghandha licenza esklusiva biex hi
biss tista’ taghmel dawk ix-xandiriet f'Malta u lill-klijenti taghha
taghtihom decoders jew cards elettroni¢i sabiex ikunu jistghu jaraw
dawn ix-xandiriet fMalta, b’dan illi taghti dan is-servizz biss lil klijenti i

ghandhom indirizz f'Malta.

4. lIs-socjeta konvenuta gieghda tbigh lill-klijenti taghha cards elettronici
miksuba minn pajjizi ohra biex hekk il-klijenti taghha jistghu jir¢ievu
fMalta x-xandiriet ta’ loghob tal-Premier League minghajr ma jinqdew
bis-servizzi ta’ Melita, li wehedha ghandha licenza biex ixxandar dak

il-loghob.

5. Dan, ighidu l-atturi, sar bi ksur tad-drittijiet taghhom u ghalhekk bi
protest gudizzjarju sejhu lill-konvenuta biex ma tkomplix b’dan il-ksur.

L-atturi jghidu wkoll illi I-konvenuta gablet illi ma ghandhiex tkompli
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tikser id-drittijiet taghhom u wriet ix-xewqga illi tittransigi. L-atturi
accettew li jiddiskutu dwar transazzjoni b’dan izda illi d-diskussjonijiet
ma jkunux “bla pregudizzju”, jigifieri illi l-ammissjoni tal-konvenuta,
wagqt id-diskussjonijiet, li hi kisret id-drittijiet taghhom tkun tista’ tintuza
kontrieha. Il-konvenuta izda tghid illi d-diskussjonijiet saru dejjem “bla

pregudizzju”.

6. It-tentativi ta’ transazzjoni ma wasslux ghal ftehim u ghalhekk I-atturi

fethu din il-kawza tallum u talbu illi I-qorti:

»i.  tiddikjara illi bl-agir taghha s-soc¢jeta intimata kisret id-drittijiet tal-
awtur ta’ [FAPL] u d-drittijiet ta’ [Melita], din tal-ahhar bhala |-unika
socjeta fMalta illi hija awtorizzata titrasmetti I-loghob;

»ii. tiddikjara illi minhabba fdan I-agir, [FAPL] u [Melita] sofrew
danni;

»iii.  tillikwida dawn id-danni; u

»iv. tikkundanna lis-soc¢jeta intimata thallas dawk id-danni hekk

likwidati «
7. ll-konvenuta ressget dawn |-ec¢¢ezzjonijiet:
»i. illi preliminarjament ... is-socjeta estera [FAPL] ghandha ggib

prova illi hija l-unika proprjetarja tal-footage tal-loghob tal-Premier
League fl-Ingilterra;

»ii. illi prelimininarjament ukoll ... is-socjeta rikorrenti I-ohra [Melita]
ghandha ggib prova illi hija I-unika licenzjata fMalta sabiex ixxandar I-
imsemmi loghob b’mod esklussiv;

»iii. illi fil-mertu t-talbiet attri¢i ... huma infondati fil-fatt u fid-dritt u
jimmeritaw li jigu mi¢huda bl-ispejjez kontra taghhom;

»iv. illi ... s-socjeta intimata ma hija marbuta b’ebda obbligazzjonijiet
kuntrattwali mal-ebda wahda mis-socjetajiet rikorrenti u ghaldagstant
dak li gie miftiehem kuntrattwalment bejn is-socjetajiet rikorrenti u
entitajiet ohra jikkostitwixxi res inter alios acta fil-konfront tas-socjeta
esponenti;

»v. illi fi kwalsiasi kaz is-socjeta esponenti agixxiet legalment kif
ukoll in buona fede u ghaldagstant ma tista’ tinzamm responsabbili
ghal ebda danni reklamati mis-socjetajiet rikorrenti;

»Vvi. illi minghajr pregudizzju ghas-suespost is-socjetajiet rikorrenti
ghand[hom] iressqu prova ¢ara u mhux ipotetika tad-danni allegata-
ment minnhom sofferti kif ukoll li tali danni allegatament sofferti huma
rizultat ta’ xi azzjoni jew omissjoni da parti tas-socjeta esponenti;
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»vii. illi inoltre kuntrarjament ghal dak li jinghad ... fir-rikors gura-
mentat, in-negozjati u d-diskussjonijiet li setghu saru gabel il-ftuh tal-
proc¢eduri odjerni saru dejjem fuq bazi ta’ minghajr pregudizzju ... «

L-ewwel qorti iddecidiet hekk:

»... tichad it-talbiet attrici, tichad I-ewwel u t-tieni u r-raba’ e¢¢ezzjoni-
jiet tas-so¢jeta konvenuta, filwaqt li tilga’ t-tielet, il-hames, is-sitt u s-
seba’ e¢cezzjonijiet tal-istess socjeta konvenuta; bl-ispejjez kontra s-
socjetajiet attrici fi kwoti ndags bejniethom. «

Ir-ragunijiet li wasslu ghal din id-decizjoni, safejn huma relevanti ghall-

meritu tal-appell, gew imfissra hekk fis-sentenza appellata:

»llli il-gorti ghandha quddiemha talba ghal dikjarazzjoni li s-socjeta
konvenuta kisret d-drittijiet tal-awtur tas-socjeta estera [FAPL] u d-
drittijiet ta’ esklussivita ta’ [Melita] u tliet talbiet konsegwenzjali, u cioé
talba dikjaratorja li, minhabba l|-agir tas-so¢jeta konvenuta, [-atturi
sofrew danni, talba ghal-likwidazzjoni ta’ danni u l-ahhar talba ghal
kundanna tal-hlas ta’ danni.

»ll-gorti tibda biex tirrileva li I-mertu tal-kawza jdur fuq allegat ksur tad-
drittijiet tal-awtur u ksur tad-drittijiet ta’ esklussivita tas-socjeta Melita
plc u ghalhekk, ghall-finijiet ta’ pratticita, il-qorti ser tiehu z-zewg
allegati ksur tad-drittijiet b’'mod separat:

»Ksur tad-Drittijiet tal-Awtur

»llli s-socjeta attri¢i FAPL tibbaza I-kawza taghha fuq artikolu 43(1) tal-
Kap. 415" li jipprovdi hekk:-

»“Meta xi hadd jikser id-drittijiet tal-awtur, drittijiet vicini jew
drittijiet sui generis fuq xi xoghol huwa jkun jista’, fuq istanza tal-
proprietarju ta’ dawk id-drittijiet tal-awtur jew ta’ detentur ta’
drittijiet, jigi kundannat mill-Qorti Civili, Prim’Awla ghall-hlas tad-
danni jew ghall-hlas ta’ penali li tigi stabilita skond skala ta’ multi li
tigi preskritta mill-Ministru, kif dik il-gorti, wara li tiehu kont ta¢-
cirkostanzi tal-kaz, jidhrilha xierga, u ghar-restituzzjoni tal-gligh
kollu li jkun sar mill-kontravenzjoni tad-drittijiet tal-awtur, drittijiet
vi¢ini jew drittijiet sui generis”.
»llli I-qorti tirrileva li gabel ma tikkunsidra I-applikabbilita tal-artikolu
¢itat, huwa necessarju ghaliha li fl-ewwel lok tara u tiddeciedi jekk ...
FAPL ghandhiex drittijiet tal-awtur u fit-tieni lok jekk tali drittijiet (dejjem
jekk huma ezistenti) gewx lezi mis-socjeta konvenuta jew le.

Illi il-qorti taghmel referenza wkoll ghall-kawza deciza mill-Qorti tal-
Gustizzja [tal-Unjoni] Ewropea fl-ismijiet Football Association Premier
League Limited v. QC Leisure’ u Karen Murphy v. Media Protection

1

Att dwar id-Drittijiet tal-Awtur.
»C-403/08 deciza fl-4 ta’ Ottubru 2011.«
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Services Limited® fejn fkaz simili I-qorti ddikjarat li “FAPL cannot hold
copyrights in the live football matches since they cannot be classified
as works. ... To be so classified, the subject-matter concerned would
have to be original in the sense that it is its author’s own intellectual
creation ... However, sporting events cannot be regarded as
‘intellectual creations”, and football matches ... which are subject to
rules of the game, leave “no room for creative freedom’.

»llli ghalhekk, ai termini tal-istess decizjoni tal-gorti tal-Gustizzja
Ewropea fl-ismijiet imsemmija aktar ’il fuq, il-gorti tagta’ u tiddeciedi li,
galadarba s-socjeta attrici FAPL m’ghandhiex drittijiet tal-awtur, hija
gatt ma setghet sofriet xi ksur ta’ xi allegati drittijiet u ghalhekk il-qorti
ma thossx li hu opportun li tidhol fil-kwistjoni tal-allegat ksur. ... ... ...

»Ksur tad-Drittijiet relatati mal-esklussivita favur Melita plc

»llli is-so¢jeta attri¢i tikkontendi li d-dritt ta’ esklussivita taghha gie
miksur minhabba l-agir tas-socjeta konvenuta. ... ... ... [l]s-so¢jeta
Melita plc, ghaz-zmien relattiv, kellha fidejha I-esklussivita tax-xandir
tal-loghob tal-Premier Ingliz. Jifdal biss allura sabiex il-qorti tiddeciedi
jekk dan id-dritt ta’ esklussivita giex miksur mis-socjeta konvenuta.

»llli il-qorti tara illi f'dan l-istadju huwa importanti li jinghad li kuntratti li
permezz taghhom jigi ristrett xi forma ta’ servizz jew importazzjoni
huma prekluzi mill-ligi applikabbli tal-kompetizzjoni, u dan gie diversi
drabi kkonfermat mill-Qorti tal-Gustizzja Ewropea. Fil-kamp specifiku
ta’ drittijiet tal-awtur kontra I-principju tal-freedom to provide services
is-so¢jetajiet attrici jaghmlu diversi referenzi ghal kazistika u jzidu
jghidu wkoll li I-Qorti tal-Gustizzja Ewropea dejjem sostniet i huwa
gustifikat li jkun hemm restrizzjoni fuq il-freedom to provide services
kemme-il darba din ir-restrizzjoni hija gustifikata ghal ragunijiet ta’
protezzjoni ta’ drittijiet ta’ proprjeta intelletwali. F’dan I-istadju ssir
referenza ghall-kawza deciza mill-Qorti tal-Gustizzja Ewropea fl-
ismijiet Karen Murphy v. Media Protection Services Limited* fejn l-attur
Karen Murphy bhala s-sid ta’ pub kien gie mmultat diversi drabi talli
uza decoder cards Griegi biex b’hekk jissorpassa |-kontrolli tax-xandir
relatati mal-football ingliz imposti mill-FAPL (Football Association
Premier League Ltd) u I|-licenzjata tieghu. Il-Qorti tal-Gustizzja
Ewropea, wara li kkunsidrat il-fatti, waslet ghad-decizjoni li I-
projbizzjoni fuq I-attur sabiex ixandar il-loghbiet permezz ta’ decoder
cards barranin hija wahda illegali stante li tmur kontra artikolu 56
TFEU, filwaqt li d-derogazzjonijiet mill-istess principju jinghataw biss
‘to the extent to which they are justified for the purpose of
safeguarding the rights which constitute the specific subject-matter of
the intellectual property concerned”. Fil-kawza hawn fug imsemmija, il-
Qorti tal-Gustizzja Ewropea stqarret illi I-projbizzjoni tad-decoders
barranin (prec¢izament bhal m’huwa I-kaz odjern) tmur lil hinn minn dak
li hu necessarju sabiex jigu salvagwardjati d-drittijiet ta’ remuner-
azzjoni ghal dawk li ghandhom tali dritt in kwistjoni ghaliex fi kliem I-
istess qorti “Appropriate  remuneration did not mean the highest
possible remuneration”.

»llli ghalhekk din il-qorti fl-ewwel lok trid ticcara li minkejja li gie
ampjament pruvat li s-socjeta attri¢i kienet tgawdi mill-esklussivita tax-

»C-429/08 deciza fl-4 ta’ Ottubru 2011.«
»C-429/08 deciza fl-4 ta’ Ottubru 2011.«
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xandir, din l-esklussivita kienet tkun biss konformi mal-ligi li kieku
kienet applikata sabiex tissalvagwardja d-drittijiet tal-awtur kif diga gie
accennat aktar ’il fug.

»|lkkunsidrat :

»llli il-qorti taghmel referenza wkoll ghall-kawza deciza mill-Qorti tal-
Gustizzja Ewropea fl-ismijiet Karen Murphy v. Media Protection
Services Limited fejn I-istess qorti ddikjarat ukoll li “FAPL cannot hold
copyrights in the live football matches since they cannot be classified
as works. ... To be so classified, the subject matter concerned would
have to be original in the sense that it is its author’s own intellectual
creation ... However, sporting events cannot be regarded as
‘intellectual creations”, and football matches ... which are subject to
rules of the game, leave “no room for creative freedom”.

»llli galadarba [...] jirrizulta li I-FAPL langas ghandha drittijiet tal-awtur,
allura, nec¢essarjament, l-esklussivita li tgawdi s-socjeta attri¢i Melita
plc ma tista’ gatt tgawdi minn xi deroga kontra I-projbizzjoni tax-xandir
sabiex proprju jigu salvagwardjati d-drittijiet tal-awtur. Dan necess-
arjament iwassal lil din il-qorti ghall-konkluzjoni li, ghalkemm bejn is-
socjetajiet atturi kien hemm kuntratt vinkolanti bejniethom u li permezz
tieghu s-socjeta Melita plc inghatat I-esklussivita msemmija, galadarba
m’hemm ebda dritt tal-awtur favur FAPL, xejn ma seta’ jzomm lis-
soc¢jeta konvenuta milli tbigh tali decoders. Dan ghaliex kollox jorbot
fuq il-fatt dwar jekk hemmx dritt tal-awtur in kwistjoni jew le. Galadarba
kif diga gie rilevat, li FAPL m’ghandu ebda drittijiet tal-awtur, allura
m’hemm ebda ness bejn |-esklussivita li kienet tgawdi Melita plc u xi
deroga li setghet saret ghall-principju relatat mal-freedom to provide
services.

»llli ghal dawn ir-ragunijiet il-qorti gieghda tilga’ t-tielet e¢¢ezzjoni tas-
socjeta konvenuta filwagqt li tichad |-ewwel zewg talbiet attrici.

»Dwar ir-raba’ e¢cezzjoni u cioé dik li s-socjeta intimata m’ghandha
ebda obbligazzjoni kuntrattwali mal-ebda mis-socjetajiet rikorrenti u
ghalhekk dak miftiehem bejniethom jikkostitwixxi res inter alios acta fil-
konfront tal-istess socjeta intimata

»ll-qorti tibda biex tirrileva li bejn iz-zewgd socjetajiet atturi hemm
obbligazzjonijiet ta’ natura kuntrattwali ... ... ... Konsegwenzjalment, |-
obbligazzjonijiet taz-zewg socjetajiet johorgu mill-istess kuntratti
msemmija izda jrid jigi rilevat ukoll li I-protezzjoni tad-drittijiet tal-awtur,
specjalment fil-konfront ma’ terzi, temani mil-ligi stess u ghalhekk ftit
jibga’ rilevanti jekk is-socjeta konvenuta kinitx parti mill-ftehim milqugh
[recte, milhug] bejn I-atturi jew le.

»Konsegwentement, I-applikazzjoni tal-principju tar-res inter alios acta
mhux applikabbli ghall-kaz odjern u ghalhekk, il-qorti gieghda tichad ir-
raba’ e¢cezzjoni tas-socjeta konvenuta.

»Dwar il-hames eccezzjoni u cioé li s-soc¢jeta konvenuta agixxiet
legalment, in buona fede u li ghalhekk ma tista tinzamm responsabbli
ghal ebda danni reklamati

»ls-soc¢jeta konvenuta tippremetti li I-bejgh tal-cards u sistemi i
permezz taghhom jinghata access ghal-loghob tal-premier Ingliz,
minghajr din ma kienet debitament awtorizzata mill-premier league
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sabiex taghmel dan, sar in buona fede u ghalhekk ma tistax tinzamm
responsabbli ghad-danni allegati.

»Illi dwar jekk is-socjeta konvenuta attwalment bighetx tali cards ma
jidhirx li hemm kontestazzjoni, u dan stante li mid-di¢itura tal-istess
eccezzjoni jidher li s-socjeta konvenuta stess ged tikkonferma i
ghamlet dan il-bejgh (izda zzomm ferm illi dan ghamlitu in buona
fede). [...] Jifdal allura lil din il-qorti sabiex tevalwa jekk it-tezi tal-istess
socjeta konvenuta, u cioé li hija agixxiet in buona fede, tistax tkun ta’
difiza ghall-istess socjeta konvenuta u, fuqg kollox, jekk il-prin¢ipji u r-
rekwiziti applikabbli gewx pruvati sal-grad rikjest mil-ligi.

»ll-qorti tirrileva li huwa principju stabbilit li, kwantu ghall-buona fede,
din hija prezunta bil-ligi, u ghalhekk il-prova kuntrarja tinkombi fug min
irid jattakkaha. Is-so¢jetajiet rikorrenti ma jsemmu ebda premessa
relatata mal-buona fede jew le izda jallegaw il-ksur tad-drittijiet
taghhom tal-awtur u drittijiet ta’ esklussivita. Fin-nota ta’ sott-
omissjonijiet taghhom, jaghmlu enfasi kbira fuq l-allegat nuggas ta’
buona fede da parti tas-soc¢jeta konvenuta u jaghtu spjegazzjoni
dettaljata ghala tali buona fede ma tirrizultax, pero l-qorti ma tagbilx
ma’ din is-sottomissjoni tas-socjetajiet attrici ghaliex huwa aktar vero-
simili li jekk wiehed ikun konxju mill-fatt li tali decoder cards huma
illegali, ma johroghomx ghall-bejgh jew li sahansitra jirreklamahom. II-
fatt li tali reklamar sar tant b’mod apert mis-socjeta konvenuta huwa
indikazzjoni ¢ara ghall-gorti li s-socjeta konvenuta agixxiet in buona
fede u b’konvinzjoni li tali decoders ingabu f'pajjizna skond il-ligi. Li
kieku dan ma kienx il-kaz u li kieku s-socjeta konvenuta kienet
verament taf li tali decoders kienu illegali, zgur li Il-istess socjeta
konvenuta ma kinitx ser tohroghom fl-apert, anzi kienet taghmel dak
kollu li hu possibbli biex tanbihom.

»In vista ta’ dak suespost, il-gorti gieghda tilga’ I-hames eéc¢ezzjoni
tas-socjeta konvenuta.

»Dwar id-danni allegatament sofferti

»In kwantu ghad-danni mitluba, is-socjetajiet attrici ghamlu referenza
ghall-artikolu 12 tal-Kap. 488 li jaghti lok ghad-danni kummensurati
ghall-pregudizzju soffert inkluz konsegwenzi ekonomici avversi, inkluz
telf ta’ profitt mis-soéjetajiet attri¢i u profitti mhux gusti maghmula mis-
socjeta konvenuta, tenut kont anki tal-pregudizzju morali sofferti. Min-
naha |-ohra s-soc¢jeta konvenuta, permezz tas-sitt e¢¢ezzjoni taghha,
tikkontendi li d-danni soggetti ghal-likwidazzjoni ta’ din il-qorti ghand-
hom ikunu danni sofferti u mhux ipotetici u li fug kollox iridu jippruvaw
li l-istess danni allegatament sofferti huma rizultat ta’ xi azzjoni jew
omissjoni da parti tas-socjeta intimata.

»llli il-gorti thoss li galadarba, hekk kif diga ntqal aktar ‘il fuq, jirrizulta
ma kien hemm ebda ksur tad-drittijiet tal-awtur relatati max-xandir tal-
football, stante li dawn m’humiex xoghlijiet taghha jew li b’xi mod
huma kreazzjoni tal-istess socjetajiet atturi, allura I-kwistjoni tal-allegati
danni u likwidazzjoni tal-istess mr’hijiex applikabbli fkull sens. lzda
ghal finijiet ta’ kompletezza, din il-qorti gieghda tilga’ s-sitt ec¢cezzjoni
tas-socjeta konvenuta stante li d-danni allegati mis-socjetajiet attrici,
spec¢jalment da parti tas-soc¢jeta konvenuta Melita plc, huma esagerati
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u eccessivi peress li m’humiex danni fattwali izda huma mahduma a
bazi ta’ probabilta.

»Dwar is-seba’ e¢cezzjoni tas-socjeta intimata relatata ma’ diversi atti
u dokumenti prezentati in atti u relativi ghal xi negozjati u dis-
kussjonijiet li setghu saru gabel il-ftuh tal-proceduri odjerni li saru
dejjem fuqg bazi ta’ minghajr pregudizzju

»llli dwar l-uzu tat-terminu ‘Bla Pregudizzju’, il-qorti tirrileva li, kif inhu
maghruf, it-transazzjoni ta’ kwistjoni hi inkoraggita, sew jekk it-
transazzjoni ssehh gabel ma tinfetah kawza, u sew jekk wara. Biex
issehh transazzjoni, iridu jsiru negozjati. U biex negozjati jkunu jistghu
iwasslu ghall-ghan ahhari taghhom, il-partijiet iridu jkunu hielsa i
jitkellmu apertament dwar il-kwistjoni ta’ bejniethom, minghajr biza’ li
dak li jkun intqal fil-kuntest tan-negozjati jintuza kontriehom f'qorti jekk
it-transazzjoni ma ssehhx. Hu ghalhekk li negozjati jsiru fuq bazi ta’
‘minghajr pregudizzju’. Meta jintuza f'dan il-kuntest, it-terminu jfisser li
dak li jinkiteb u dak li jintgal fi sforz biex issehh transazzjoni ma jistax
jintuza quddiem qorti. Meta jintuza f'kuntesti ohra, it-terminu ‘minghajr
pregudizzju’ ghandu tifsiriet ohra. Billi I-uzu korrett tat-terminu hu ta’
importanza kbira, il-gorti ser tidhol fit-tifsiriet differenti tat-terminu:

»(a) Inammissibilita: il-bazi legali

»llli prova ta’ dak diskuss jew miktub f'dan il-kuntest ma tistax issir
ghal zewg ragunijiet: fl-ewwel lok ghaliex I-ordni pubbliku li jin-
koraggixxi t-transazzjonijiet hekk irid u fit-tieni lok ghaliex il-ftehim ta’
bejn il-partijiet hi I-ligi ta’ bejniethom.

»llli dwar l-ordni pubbliku, jigi rilevat li t-transazzjoni hi wahda mill-modi
ta’ kif tintemm obbligazzjoni. Insibu fl-artikolu 1718(1) tal-Kodi¢i Civili
illi: “it-transazzjoni hija kuntratt li bih il-partijiet, b’xi haga li jaghtu,
iwieghdu jew izommu, jaghtu tmiem ghal kawza mibdija, jew jevitaw
kawza li tkun sejra ssir”.

»llli I-importanza li l-istat jaghti lit-transazzjoni hi wahda impli¢ita, u
dejjem giet rikonoxxuta. Wiehed isib ukoll il-konferma ta’ dan f'hafna
aspetti tal-ligi: per ezempju fil-fatt li transazzjoni ghandha, bejn il-
partijiet, mhux biss is-solitu effett ta’ kuntratt, li hu I-ligi bejniethom,
imma effett ta’ res judicata; ukoll, jekk kawza tigi transatta, I-ispejjez
jongsu sostanzjalment.

»ll-grati rrikonoxxew il-politika favur it-transazzjonijiet. Irrikonoxxew
ukoll il-bzonn, fdan il-kuntest, li dak li jkun sehh fuq bazi minghajr
pregudizzju ma jitgiesx bhala prova. ... ... ...

»L-importanza, mill-punto di vista ta’ ordni pubbliku, ta’ din ir-regola
tohrog ukoll mill-Kodic¢i tal-Etika u Mgieba ghall-Avukati. Skond regola
12 tar-raba’ parti tal-ewwel kapitolu tal-Kodici:

»“L-avukati li jkunu geghdin jittrattaw barra mill-qorti jew tribunal,
biex jittransigu xi kawza mibdija jew li tista’ tinbeda, ma jistghux
jaghmlu uzu fil-qorti minn dak kollu li jkun ghadda bejn il-partijiet,
hlief bil-ftehim mal-parti |-ohra, u I-kontenut tat-trattativi ma
ghandux jigi mgharraf lill-qorti jew tribunal hlief bi ftehim.”

»Strettament, din ir-regola torbot lill-avukati, u mhux lill-partijiet. Pero I-
grati taghna interpretaw ... din ir-regola bhala estensjoni tar-regola
bazilari, fis-sens li fejn avukati jkunu involuti fi trattativi, huma mhux
biss il-partijiet li ma jistghux juzaw il-kontenut, imma l-avukati wkoll.
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»(b) L-aspett konvenzjonali

»llli dan il-Kodi¢i m’ghadux kodi¢i mahrug mill-avukati ghall-avukati. -
Kodi¢i hu mahrug mill-Kummissjoni ghall-Amministrazzjoni tal-Gust-
izzja, u ghandu I|-forza tal-ligi. Meta wzat fkuntest ta’ transazzjoni, it-
terminu in kwistjoni ghandu tifsira maghrufa, u ghalhekk meta partijiet
juzawh tajjeb hu ¢ar li jkunu jridu jintrabtu, kuntrattwalment, bil-kon-
segwenza tal-inammissibilita. U la darba jintrabtu, dik ir-rabta tghodd
bhala I-ligi ta’ bejn il-partijiet u |-grati ghandhom jimplimentawha billi
ma jippermettux li jitressqu provi f'dan ir-rigward. ... ... ...

»llli ghalhekk, in vista ta’ dak suespost u b’referenza ghal numru ta’
dokumenti esebiti in atti, fosthom korrispondenza li ghaddiet bejn il-
partijiet u / jew l-avukati rispettivi taghhom (fosthom I-email annessi
mar-rikors Opromotur), kif ukoll dokumenti, fosthom arrangamenti u
kuntratti i gatt ma gew iffirmati u / jew iffinalizzati stante li fugq uhud
minnhom jirrizultaw it-frack ¢hanges u li allura jkomplu jaghtu prova
tal-komunikazzjoni bejn il-partijiet relatati ma’ possibilita’ ta’
transazzjoni, il-qorti gieghda tiskarta tali dokumentazzjoni abbazi tal-
fatt li tali dokumenti u komunikazzjonijiet kienu intizi bla pregudizzju
sabiex iwasslu lill-partijiet ghal ftehim bonarju, barra I|-qorti u
konsegwentement il-qorti gieghda tilga’ ukoll is-seba’ e¢éezzjoni tas-
socjeta konvenuta.

»llli ghal finijiet ta’ kjarezza wkoll, b’referenza ghar-rikors intavolat mis-
soc¢jeta konvenuta nhar is-7 ta’ Frar 2012 u li permezz tieghu din il-
gorti giet mitluba tawtorizza I-prezentata ta’ decizjoni tal-Qorti
Ewropea, il-gorti lagghet it-talba u tiddikjara li hadet konjizzjoni tal-
istess decizjoni fis-sentenza prezenti.«

L-atturi appellaw minn din is-sentenza b’rikors tal-10 ta’ Mejju 2012 i

ghalih il-konvenuta wiegbet fil-31 ta’ Mejju 2012.

L-ewwel aggravju tal-atturi huwa illi I-ewwel qorti qatghet il-kawza fuq
argumenti — “il-principju tal-freedom to provide services u I-kuncett ta’
territorial exclusivity” — li ma tganglux waqt is-smigh tal-kawza, u
ghalhekk is-sentenza “mhix ibbazata fuq l-e¢cezzjonijiet” tal-kon-
venuta. Ighidu illi I-ewwel gorti ma setghetx “tqajjem dawn il-principji
ex officio”, u, ukoll li kieku setghet, kien imissha tat lill-partijiet I-
opportunita li jinstemghu fuq dawn I-argumenti. Komplew fissru I-

aggravju hekk:
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»dirrizulta illi s-sentenza tal-Qorti Ewropeja [Karen Murphy v. Media
Protection Services Limited] nghatat fl-4 ta' Ottubru 2011, u proprju
wara li |-partijiet fil-kawza kienu ghalqu |-provi taghhom, ghamlu s-
sottomissjonijiet rilevanti u Il-kawza kienet thalliet ghas-sentenza.
Jidher li din is-sentenza ngiebet ghall-attenzjoni tal-ewwel gorti mill-
parti I-ohra, permezz ta’ rikors u nota pprezentati fis-7 ta Frar 2012.
Mhux ged jigi sottomess li kien hazin li sar hekk. Li kien zbaljat li dan
inzamm mistur mis-socjetajiet appellanti u, aghar minn hekk, li [-ewwel
gorti ghaddiet biex taghti s-sentenza fuq punti li gatt ma tgajjmu,
minghajr ma tat lill-partijiet il-possibilita li jittrattaw dawn il-punti kemm
b’argumenti u kif ukoll bi provi. Dan hu, bir-rispett, nuqqas serju fkif
tmexxiet il-kawza mill-ewwel qorti u li, wahdu, jitlob li s-sentenza
titwarrab.«

12. Imbaghad ji¢¢itaw sentenzi li jghidu li mhux korrett illi parti tithalla
tohrog “b’linja difensjonali gdida” wara li jkun inghalaq il-gbir tax-

xiehda® u jkomplu hekk:

»ls-socjetajiet appellanti jirrilevaw bir-rispett illi I-argumenti tal-principju
tal-freedom to provide services” u l-esklussivita territorjali tressqu
b’mod indirett, u in effett bhala ecéezzjonijiet godda, mis-socjeta
appellata quddiem |-ewwel gorti meta din ipprezentat (minghajr ebda
notifika), permezz ta' nota, is-sentenza tal-Qorti Ewropea tal-4 ta’
Ottubru 2011. Fl-ebda stadju s-socjeta appellata ma talbet li zzid dawn
I-e¢tezzjonijiet u ghaldagstant huwa ta’ predudizzju kbir ghas-
socjetajiet appellanti li tali e¢¢ezzjonijiet/difizi kienu infilzati fi stadju
hekk tardiv, b'mod mohbi, u minghajr smigh, ahseb u ara smigh
xierag.«

13. Ighidu wkoll illi I-e¢¢ezzjoni ma hijiex wahda ta’ ordni pubbliku u

ghalhekk ma setghetx titqajjem ex officio, u jaghalqu l-argument hekk:

»Ghaldagstant is-sentenza tal-ewwel qorti fdan ir-rigward ghandha
tithassar u l-atti jigu rinvijati lura quddiem |-ewwel gorti sabiex il-
kwistjoni tigi kkunsidrata biss fil-parametri tal-e¢cezzjonijiet li ghamlet
is-socjeta appellata fir-risposta guramentata taghha u (jekk din il-qorti
tikkunsidra li I-punti I-godda setghu jitgajjmu ex officio) fil-parametri tal-
punti I-godda.«

14. ll-konvenuta wiegbet hekk:

»llli qabel xejn is-socjetajiet appellanti m’ghandhomx ghaliex jissor-
prendu ruhhom bil-fatt |i s-sentenza appellata ghamlet referenza ghal
dawn iz-zewg principji, li wara kollox huma minsuga fil-ligi domestika u
fdik Ewropea, meta kienu huma stess li fin-nota ta’ sottomissjonijiet
taghhom ipprezentata fis-6 ta’ Gunju 2011 ghamlu referenza ampja

Ara e.g. Vincent Camilleri et v. Gaetana Aquilina, App. 16 ta’ Marzu 2004.
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kemm ghall-prin¢ipju tal-liberta fil-provvista tas-servizzi u ghall-
prinCipju tat-territorjalitd esklussiva u ganglu numru ta’ argumenti
sabiex juru kemm dawn il-prin¢ipji, skond huma, m’ghandhomx
japplikaw ghall-kaz odjern. Certament ghalhekk ma tghoddx |-
asserzjoni ta’ element ta’ sorpriza fid-decizjoni moghtija jew inkella
nuqqas fil-pro¢edura uzata mill-ewwel qorti.

»llli fieragh ukoll huwa I-ilment imgajjem mis-socjetajiet appellanti li I-
ewwel qorti ghamlet referenza ghas-sentenza (megjusa bhala
‘landmark”) moghtija fl-4 ta’ Ottubru 2011 mill-Qorti Ewropea tal-
Gustizzja fl-ismijiet Football Association Premier League Limited v, QC
Leisure u Karen Murphy et, meta kienu Il-istess socjetajiet appellanti
stess li ghamlu referenza ghall-opinjoni tal-Avukat Generali i
ipprecediet is-sentenza finali fl-istess kawza, dana fin-nota ta’
sottomissjonijiet taghhom ... ... ....

»llli kienu ghalhekk mhux biss ben konsapevoli s-socjetajiet appellanti
dwar il-prin€ipji fug imsemmija, tant li ghamlu sottomissjonijiet dwar-
hom, izda anke dwar il-kawza pendenti quddiem il-Qorti Ewropea, tant
li rriferew ghaliha fis-sottomissjonijiet taghhom qabel giet rnoghtija s-
sentenza appellata. Langas kien hemm xejn hazin, skorrett jew sleali li
din il-parti taghmel referenza ghas-sentenza definittiva tal-Qorti
Ewropea f'¢irkostanzi fejn is-socjetajiet appellanti ghamlu referenza
ghaliha fin-nota ta’ sottomissjonijiet taghhom u ghal xejn ingas minn
hamsin sentenza ohra moghtija mill-Qorti Ewropea. Kien imbaghad, fl-
umli fehma tal-esponenti, ikun nuqgas da parti tal-avukati bhala
uffi¢jali tal-gorti li jkunu konsapevoli ta’ sentenza definittiva li tkun
inghatat, issemmiet biss meta kienet ghadha fi stadju bikri taghha
(Pdan il-kaz mis-soc¢jetajiet appellanti stess fil-proceduri ghaliex f'dak I-
istadju ma kienx hemm decizjoni finali) u ma jgibux dan a konijizzjoni
tal-gorti, u dan jemani indirettament minn regola numru 1 tal-Kapitolu
1 tal-Parti IV tal-Kodi¢i tal-Etika tal-Avukati li jistipula li “Advocates who
act in litigation, whilst under a duty to do their best for their client, must
never deceive or mislead the court”.

»llli ulterjorment jigi sottomess bir-rispett illi kienet ghaglija I-ewwel
gorti li hadet konjizzjoni tas-sentenza definittiva moghtija mill-Qorti
Ewropea li proprju tirrigwarda l-istess mertu ta’ din il-kawza. Fl-ezami
kull parti joghgobha tirreferilha izda ghandha d-diskrezzjoni li tmur
oltre minn hekk fl-amministrazzjoni minnha tal-gustizzja sostantiva.
Inoltre, fi kwistjonijiet ta’ interpretazzjoni tal-ligi Ewropea hija I-Qorti
Ewropea tal-Gustizzja li ghandha l-oghla awtoritad sabiex tassigura
applikazzjoni uniformi tal-istess norma fil-membri stati kollha u dak
huwa li ghamlet I-ewwel gorti fis-sentenza appellata meta kien hemm
principji ewropej in meritu.«

15. ll-qorti tosserva, qabel xejn, illi ma huwiex korrett dak li jghidu l-atturi
illi ¢-¢cahda tat-talbiet taghhom ma kinitx imsejsa fuq eccezzjoni
mressga mill-konvenuti, jew fuq xi ec¢ezzjoni li tressqet “indiretta-

ment” jew “fi stadju ... tardiv’ jew b’'mod mhux konformi mal-ligi tal-
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16.

17.

procedura. Effettivament |-ewwel qorti ¢ahdet it-talbiet tal-atturi ghax
lagghet it-tielet ec¢ezzjoni — li t-talbiet “huma infondati fil-fatt u fid-dritt”

— meta sabet illi I-atturi ma kellhomx id-drittijiet minnhom vantati.

Wara kollox, ukoll fin-nuggas ta’ eccezzjoni, imiss lill-parti attrici li
taghmel il-prova tal-premessi tat-talbiet taghha: fil-kaz tallum illi I-atturi
ghandhom id-drittijiet minnhom vantati u illi I-konvenuta kisret dawk id-
drittijiet. ll-kawza nqatghet fuq konsiderazzjonijiet legali, viz. li I-atturi
ma ghandhomx id-drittijiet minnhom vantati u, billi iura novit curia, il-
gorti hija marbuta li tapplika I-ligi wkoll jekk din ma tigix citata mill-

partijiet.

L-atturi jghidu izda illi, partikolarment fid-dawl ta’ kif sehhew |-affarijiet
filkkaz tallum, kien ikun xieraq illi l-ewwel qorti taghti lill-partijiet
opportunita li jinstemghu fuq zviluppi godda li sehhew wara li I-kawza
thalliet ghas-sentenza. Is-sentenza tal-ewwel gorti hija msejsa, tista’
tghid ghal kollox, fug sentenza tal-Qorti tal-Gustizzja tal-Unjoni

Ewropea fil-kazZijiet maqghuda ta’ QC Leisure u Karen Murphy® i

nqatghet wara li I-kawza kienet thalliet ghas-sentenza u li ngiebet
ghall-attenzjoni tal-ewwel qorti mill-konvenuta b’rikors |li ma giex
notifikat lill-atturi. Relevanti f'dan il-kuntest huwa |-kumment tal-ewwel
gorti fl-ahhar paragrafu citat fuq tas-sentenza appellata fejn il-qorti
“tiddikjara li hadet konjizzjoni tal-istess decizjoni [tal-Qorti tal-

Gustizzja] fis-sentenza prezenti”.

Kawzi maghquda C-403/08 u C-429/08.
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Dan huwa minnu, u din il-qorti kienet tasal li tagbel mal-atturi li kieku I-

kawza ta’ QC Leisure u Karen Murphy ma kienet issemmiet xejn waqt

is-smigh quddiem I-ewwel qorti. Meta tqis izda illi l-atturi stess kienu
accennaw ghall-kawza, ghalkemm ghall-opinjoni tal-Avukat Generali u
mhux ghas-sentenza nfisha billi kienet ghadha ma nghatatx f'dak |-
istadju, kien tista’ tghid dmir tal-atturi stess illi, bhal ma ghamlet il-
konvenuta, jigbdu I-attenzjoni tal-qorti ghall-fatt illi s-sentenza nghatat.
Bilkemm ma tasalx biex tghid din il-qorti illi kien nugqgas ta’ korrettezza
min-naha tal-atturi li ma jgharrfux lill-ewwel qorti bis-sentenza meta
kienu ghamlu accenn ghall-opinjoni tal-Avukat Generali fl-istess
kawza, u jgum naturali s-suspett illi dan kien ghax is-sentenza kienet

skomda ghat-tezi taghhom.

Fi¢-¢irkostanzi ghalhekk ladarba I-atturi kienu jafu jew messhom kienu

jafu li nghatat is-sentenza ta’ QC Leisure u Karen Murphy, setghu

stennew illi l-ewwel qorti ma kinitx sejra ma tqishiex, u ghalhekk
kellhom kull fakolta jitolbu sospensjoni tal-prolazzjoni tas-sentenza

sabiex jaghmlu [-osservazzjinijiet dwar is-sentenza tal-Qorti tal-

Gustizzja. L-ghaqgal hekk kien jitlob.

Fid-dawl ta’ dawn il-konsiderazzjonijiet |-ewwel aggravju huwa

michud.

It-tieni aggravju jolqgot il-meritu u I-konsiderazzjoni ewlenija tal-ewwel
gorti, viz. illi ma hemmx dritt tal-awtur fuq loghob tal-ballun. L-aggravju

gie mfisser hekk:
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D S il-kaz odjern huwa msejjes fuq il-mistogsija krucjali dwar jekk
iI-Premier League ghandhiex drittijiet tal-awtur fuq il-footage u dwar
jekk l-agir tas-socjeta appellata permezz ta’ bejgh ta’ sistemi li jaghtu
access ghal dan il-footage sehhx minghajr il-kunsens jew I-awtor-
izazzjoni tal-awtur Premier League, u ghaldaqstant kiser id-drittijiet tal-
istess.

»Fis-sentenza taghha I-ewwel qorti sabet illi mill-provi ezebiti mis-
socjetajiet appellanti I-Premier League hija |-unika proprjetarja tal-
footage u li, abbazi ta’ dan id-dritt, hija ghandha d-dritt |i tawtorizza
diversi entitajiet madwar id-dinja sabiex jixxandar il-footage bit-termini
u I-kundizzjonijiet li I-Premier League tistipula permezz tal-licenzji lil
socjetajiet madwar id-dinja bhal ma kienet il-Melita fit-territorju Malta.

»Abbazi ta’ dawn il-provi, kif ukoll abbazi tal-fatt li s-socjeta appellata
ma gabet |-ebda prova sabiex tirribatti dan il-premess, I-ewwel qorti
¢ahdet I-ewwel e¢cezzjoni tas-socjeta appellata.

»Madankollu, I-intiza tal-ewwel qorti dwar id-dritt tal-awtur tal-Premier
League f'din is-sentenza mhijiex ¢ara ghall-ahhar; kif jidher hawn fuq,
il-gorti fl-ewwel lok donnha tghaddi sabiex tirrikonoxxi d-dritt tal-awtur
tal-Premier League fuq il-footage i jirrizulta mid-dokumenti pprezentati
mentri, aktar tard fis-sentenza, il-qorti tichad dan l-istess dritt tal-awtur
tal-Premier League.

»ll-qorti, gabel ma kkunsidrat il-ksur tad-drittijiet tal-awtur, regghet
ghaddiet sabiex tezamina d-dritt tal-awtur tal-Premier League u,
b’referenza ghas-sentenza tal-Qorti Ewropea, galet is-segwenti:

»“Illi il-qorti taghmel referenza wkoll ghall-kawza deciza mill-Qorti
tal-Gustizzja [tal-Unjoni] Ewropea fl-ismijiet Football Association
Premier Leaque Limited v. QC Leisure u Karen Murphy v. Media
Protection Services Limited fejn fkaz simili I-qorti ddikjarat i
“FAPL cannot hold copyrights in the live football matches since
they cannot be classified as works. ... To be so classified, the
subject-matter concerned would have to be original in the sense
that it is its author’s own intellectual creation ... However, sporting
events cannot be regarded as “intellectual creations”, and football
matches ... which are subject to rules of the game, leave “no
room for creative freedom”.

»“llli ghalhekk, ai termini tal-istess decizjoni tal-gorti tal-Gustizzja
Ewropea fl-ismijiet imsemmija aktar ’il fuq, il-qorti taqta’ u
tiddeciedi li, galadarba s-socjeta attrici FAPL m’ghandhiex drittijiet
tal-awtur, hija gatt ma setghet sofriet xi ksur ta’ xi allegati drittijiet
u ghalhekk il-qorti ma thossx li hu opportun li tidhol fil-kwistjoni tal-
allegat ksur.”

»ls-socjetajiet appellanti naturalment u umilment jirrikonoxxu s-
sentenza tal-Qorti Ewropeja. ll-punt hu, pero, li d-decizjoni ta’ dik il-
gorti tghid li hu biss fir-rigward ta’ footage tal-partita tal-futbol li hemm
jew jista’ jkun hemm nuqqas tal-element ta’ kreattivita meta dan
jixxandar; element li huwa kuncett baziljari u essenzjali sabiex id-dritt
tal-awtur jissussisti fxoghol kreattiv.

»Madankollu, il-kuncett tal-allegat nuggas ta’ drittijiet tal-awtur fuq il-
footage huwa erronjament interpretat u applikat across the board fis-
sentenza tal-ewwel qorti ghall-copyrights fuq |-elementi kollha li hemm
fil-footage tal-Premier League. Din I-interpretazzjont ma tikkumbacjax
ma’ dak li sabet il-Qorti Ewropeja, liema qorti sabet illi effettivament il-
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Premier League kellha drittijiet tal-awtur fug numru ta’ elementi fil-
footage.

»B’parentesi, is-socjetajiet appellanti ser ighaddu sabiex, fil-qosor, jis-
sottomettu f'xiex jikkonsisti I-footage tal-Premier League u kif jinhadem
dan il-footage. ll-binja ta’ dan il-footage gie spjegat ampjament ¢ar
mix-xhud Oliver Weingarten fl-affidavit tieghu fir-rikors promotur fejn
gal is-segwenti:

»“Each match is filmed in the United Kingdom by either the British
Broadcasting Corporotion (the “BBC”) or British Sky Broodcasting
(“BSkyB”). Under clause 2.7 of the written licence agreements
between (i) the Premier League and BBC and (ii) the Premier
Leogue and BSkyB film copyright in the footage of live matches is
assigned to Premier Leogue, by way of an assignment of future
copyright pursuant to section 97 of the UK Copyright, Designs and
Patents Act 1988.

»“The pictures and sound, without added graphics or comment-
ary, are contemporaneously transmitted from the venue by under-
ground fibre optic cable in a secure closed system, via the BT
Tower in London, to the premises of IMG Media Limited (“IMG”) in
Chiswick, where graphics and English commentory are added to
form a feed suitable for international customers, such as Melita
(the “World Feed”). The World Feed is thereafter compressed and
encrypted and uplinked from the United Kingdom to the Eutelsat,
Intelsat and Panamsat satellites. Pursuont to clause 3.7 of a
written licence agreement between the Premier League and IMG
all copyrights in the Wortd Feed are assigned to the Premier
League, by way of an assignment of future copyright pursuant to
section 91 of the UK Copyright, Designs and Patents Act, 1988.”

»|l-ftehim ipprezentati quddiem |-ewwel qorti jaghtu spjegazzjoni aktar
dettaljata dwar |-elementi tal-footage tal-Premier League.

»L-estratt mill-kuntratt ta’ nhar il-5 ta’ Novembru 2003 bejn il-Premier
League u I-BBC u ukoll I-estratt mill-ftehim bejn Premier League u
BSkyB ta’ nhar il-11 ta’ Gunju 2004, illi huma essenzjalment identici
wiehed ghall-iehor, juru d-definizzjoni ta’ Licencee Footoge bhala:

»“Licencee Footcge means all material. pictures, signals.
programme feeds and footage of Highlights Matches (including all
associated soundtracks other than commentory, music and
commercial sound recordings) which may be filmed, recorded or
produced by or on behalf of the Licensee during the Term and in
accordance with this Agreement.”

»L-estratt mill-ftehim iffirmat bejn il-Premier League u t-TWI (UK)
Limited (TWI) ta’ nhar it-18 ta’ Awissu 2004 ipprezentat ukoll mal-
affidavit ta’ Oliver Weingarten) juri li I-frazi “World Feed” tfisser:

»“a fully produced, live and continuous feed of each Match during
each seoson during the Term, complete with FAPL Graphics,
FAPL Music and Live Commentary mode available to and suitable
for transmission by FAPL Licencees within their Territories.”

»ll-kuntratt in kwistioni jkopri I-perjodu bejn I-1 t'Awissu 2004 sal-ahhar
ta’ Mejju 2007 jew l-ahhar gurnata tal-istagun 2006/2007, jekk din
tahbat aktar tard mill-ahhar gurnata f’"Mejju 2007.
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»Allura, dak li jirrizulta minn din l-evidenza huwa li |-footage tal-
Premier League jikkonsisti minn aktar minn sempli¢i trasmissjoni ta’
loghba tal-futbol u jidher ukoll I-element kreattiv fil-produzzjoni tal-
footage kif ukoll fl-elementi bhal video sequences, muzika,
kummentajru, u grafika fug liema I-Premier League inghatat id-drittijiet
tal-awtur meta dawn gew assenjati lilha permezz tal-ftehim tal-5 ta’
Novembru 2003 bejn il-Premier League u I-BBC, il-ftehim bejn Premier
League u BSkyB tal-11 ta’ Gunju 2004, kif ukoll il-ftehim bejn Premier
League u t-TWI tat-18 t’Awissu 2004.

Dawn ix-xoghlijiet tal-Premier League gew deskritti fid-dettall fis-
sentenza ta’ Lord Justice Kitchen fl-ismijiet Football Association
Premier League et v. QC Leisure et (2008) EWHC 1411 (Ch), liema
gorti kellha quddiema fatti u merti simili ghal-kaz odjern u liema gorti
kienet ghamlet referenza lil Qorti Ewropea b’mistogsijiet li gew decizi
fl-4 ta’ Ottubru 2011 permezz tad-decizjoni numru C-403/08 u C-
429/08. Fil-paragrafi preliminari tas-sentenza tal-qorti Ingliza, ix-
xoghlijiet tal-Premier League jigu deskritti b’dan il-mod:

»“The World Feed

»“IMG carries out the Premier League’s international production
function on its behalf. The Clean Live Feed is carried (via BT
Tower) by private fibre optic cables to mediahouse, IMG'’s
technical facility in Chiswick. Here, IMG’s production team (which
comprises both IMG employees and freelancers contracted to
IMG) adds graphics, music, additional video sequences and
commentary (either sent from the ground or produced at
mediahouse), to create the World Feed. The video sequences of
particular significance in the context of this case are the following:

»“i) The Opening Sequence Film

»“The World Feed commences with an introduction or opening
sequence (“the Opening Sequence Film”), which is a pre-recorded
video sequence of football action, graphics (the “Opening
Sequence Graphics Film”) and stills of certain players. The
graphics include the Premier League logos (the “Logos”). The
football action shots are derived from recently recorded footage of
previous matches including the Match Films, recordings of the
Clean Live Feed (the “Clean Live Feed Film”) and World Feed
(the “World Feed Film”) and films made by IMG employees or
freelancers who attend matches and record footage such as pre-
match crowd buitd up and interviews with players (“IMG Match
Films”). The Opening Sequence Film is accompanied by the
Premier League anthem (“the Anthem”).

»“ii) The Match Highlights Film

»“During half time and at full time, the World Feed includes
highlights of the match. These are created by IMG by selecting
images from the Clean Live Feed Film and recording them onto a
hard disc in a particular order to make the “Match Highlights
Films”. These films may be accompanied by the Anthem.

»“iii) Previous Highlights, Next Match Preview and Special
Feature Films

»“Before the start of the match, the World Feed includes pre-
recorded films showing highlights of the last Premier League
matches played by the teams in the current match (the “Previous
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Highlights Films”) and which may again be accompanied by the
Anthem. At half time, there is a recorded preview of the teams’
next Premier League matches (the “Next Match Preview Film”)
and a special feature comprising a “test your knowledge” quiz or
telling a story of a particular player, manager or incident (the
“Special Feature Film”).

»“iv) On Screen Graphics Films

»“At various points before and during the match, moving graphics
are included in the World Feed. These include the Team Bar, the
Previous Performance Bar and the Yellow Card Bar. They are
recorded digitally in a form from which a moving image may be
reproduced.

»“The World Feed produced by IMG is compressed and
encrypted and uplinked from the UK to the Eutelsat (for Europe),
Intelsat (for Asia) and Panamsat (for the Americas) satellites.
Foreign broadcasters who have been directly or indirectly licensed
by the Premier League are then able to receive the World Feed
on payment of a charge, and transmit it to their own subscribers in
their assigned territories.”

»Dwar ix-xoghlijiet fil-footage tal-Premier League, is-sentenza tal-Qorti
Ewopea tghid is-segwenti:

»“36 As part of its activities, FAPL is also responsible for
organising the filming of Premier League matches and
transmission of the signal to the broadcasters that have the rights
for those matches.

»“37 For this purpose, the images and ambient sound captured at
the match are transmitted to a production facility which adds
logos. video sequences on-screen graphics. music and English
commentary.

»“38 The signal is sent, by satellite, to a broadcaster which adds
its own logo and possibly some commentary. The signal is then
compressed and encrypted, and then transmitted by satellite to
subscribers, who receive the signal using a satellite dish. The
signal is, finally, decrypted and decompressed in a satellite
decoder which requires a decoding device such as a decoder
card for operation.”

»Stabbiliti xX'inhuma I-varji elementi li jikkostitwixxu I-footage, fil-
paragrafi li ser imiss is-socjetajiet appellanti ser jispjegaw I|-applik-
azzjoni tal-insenjamenti tal-Qorti Ewropea ghall-kaz odjern.

»L-insenjament tal-Qorti Ewropeja dwar drittijiet tal-Premier League

»Bil-kontra ta’ dak li sabet |I-ewwel qorti, il-Qorti Ewropea irrikonoxxiet
illi sporting events ghandhom karattru uniku fis-sug u li ghandu jkun
hemm xi forma ta’ protezzjoni ghal dawn ix-xoghlijiet:

»“Sporting events, as such, have a unique and, to that extent,
original character which can transform them into subject-matter
that is worthy of protection comparable to the protection of works,
and that protection can be granted, where appropriate, by the
various domestic legal orders.

»“In this regard, it is to be noted that, under the second
subparagraph of Article 165(1) TFEU, the European Union is to
contribute to the promotion of European sporting issues, while
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taking account of the specific nature of sport, its structures based
on voluntary activity and its social and educational function.

»“Accordingly, it is permissible for a Member State to protect
sporting events, where appropriate by virtue of protection of
intellectual property, by putting in place specific national
legislation, or by recognising, in compliance with European Union
law, protection conferred upon those events by agreements
concluded between the persons having the right to make the
audiovisual content of the events available to the public and the
persons who wish to broadcast that content to the public of their
choice.”

5.15 II-Qorti Ewropeja tissokta tghid fparagrafi sussegwenti tas-
sentenza taghha illi I-Premier League ghandha d-drittijiet tal-awtur fuq
elementi tal-footage taghha u li dawn huma indikati fis-segwenti
paragrafu:

»“First, authors can rely on the copyright which attaches to the
works exploited within the framework of those broadcasts. In the
main proceedings, it is common ground that FAPL can assert
copyright in various works contained in the broadcasts, that is to
say, in particular, the opening video sequence, the Premier
League anthem, pre-recorded films showing highlights of recent
Premier League matches, or various graphics.”

»Ghaldagstant is-socjeta Premier League tissottometti umilment li
abbazi tal-insenjament tal-Qorti Ewropea, u kif jidher mill-provi tas-
socjetajiet appellanti migjuba quddiem |-ewwel gorti, il-footage tal-
Premier League kien jikkonsisti f'elementi ohrajn ta’ muzika, video
sequences, kummentajru, u grafika fuq liema xoghlijiet |-Premier
League kienet assenjata d-drittijiet tal-awtur.

»Dawn ix-xoghlijiet mhumiex sempli¢iment riproduzzjoni, bhal ma hi I-
loghba tal-futbol, izda xoghol bhal I-innu tal-Premier League, il-grafika
uzata, video sequences, il-kummentarju fuq il-loghba, il-muzika,
eccetra, huma elementi importanti li jikkumplementaw il-loghba i tkun
ged tixxandar jirrikjedu elementi u huma ta’ kwalita originali.

»Allura dawn huma xoghlijiet li jingabdu mill-lista ta’ xoghljiet fl-artikolu
3 tal-Kap. 415 tal-Ligijiet ta’ Malta, |-Att dwar id-Drittijiet tal-Awtur, li
jkopru: (a) xoghlijiet artisti¢i; (b) xoghlijiet awdjovizivi; (¢) databases;
(d) xoghlijiet letterarji; (e) xoghlijiet muzikali, u ghaldagstant kienet
zbaljata I-konkluzjoni tal-ewwel gorti fejn sabet illi I-Premier League
ma kellhiex drittijiet tal-awtur fuq il-footage. Dan jirrizulta anke minn
gari tas-sentenza tal-Qorti Ewropea kif spjegat minn fejn jirrizulta d-
dritt tal-awtur fug elementi ta’ footage bhal ma huma video sequences,
muzika, kummentajru, u grafika.

»Ghaldagstant, id-decizjoni tal-ewwel gorti ghandha tigi mhassra u din
[-onorabli qgorti tiddikjara illi hemm drittijiet tal-awtur fuq il-footage tal-
Premier League u b’konsegwenza ta’ dan din I-onorabbli qorti tirrinvija
l-atti lura lil ewwel gorti sabiex jigi stabbilit jekk kienx hemm ksur ta’
dan id-dritt u konsegwentement danni dovuti lis-socjetajiet appellanti.«

22. Ghal dan it-tieni aggravju I-konvenuta wiegbet hekk:
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»llli gabel xejn ji[i puntwalizzat illi I-ismartcards huma mahruga minn
[FAPL] stess, awtorizzati minnha stess, u mgieghda fug is-sugq minnha
stess jew minn persuni minnha awtorizzati. L-akkwist ta’ dawn il-cards
genwini, li diga gew imgieghda fuqg is-sugq ewropew, huwa akkwist
legittimu — xempju haj tal-ezercizzju tad-drittijiet tal-akkwirenti (mhadd-
na mill-Unjoni Ewropea) kontenuti fil-liberta fundamentali li wiehed
jir¢ievi u jinghata servizz, ir-restrizzjoni ta’ liem huwa projbit. Fil-fatt
dan huwa li kkonkludiet il-Qorti Ewropea fis-sentenza taghha meta
rriteniet illi:-

ey

illicit device’ within the meaning of Article 2(e) of the Conditional
Access Directive must be interpreted as not covering foreign
decoding procured or enabled by the provision of a false name
and address or foreign decoding devices which have neen used
in breach of a contractual limitation permitting their use only for
private purposes.”

»Jirrizulta ampjament in rigward li I-bejgh u x-xiri tal-imsemmija
smartcards mhuwiex att ille¢itu ghaliex huma smartcards awtentici,
rilaxxati minn [FAPL] stess. Jirrizulta inoltre mid-dokumenti esebiti
bhala dokument BG3 li huma printouts ta’ siti fuq I-internet li minnhom
geghdin jigu offerti ghall-bejgh il-cards in kwistjoni kif ukoll minn liem
jistghu facilment jinxtraw l-istess cards mill-pajjizi kollha inkluz Malta
minghajr ebda xkiel. F'dan ir-rigward ma jistax jirrizulta ksur ta’ drittijiet
tax-xandar originali fug smartcards mibjugha in kwantu d-drittijiet
tieghu (f'dan il-kaz [FAPL]) jithallsu awtomatikament meta l-ismartcard
tigi akkwistata u tithallas ghaliex I-ac¢ess ghas-servizzi jigi awtortzzat
mix-xandar innifsu u mhux mill-fornitur tal-ismartcard. Difatti gabel ma
x-xandar jaghti tali awtorizazzjoni, l-ismartcards ma jkunux funzjon-
abbli ghaliex ikunu encrypted. F'dawn i¢-Cirkostanzi, la jirrizulta ksur u
langas tista’ [FAPL] tippretendi li jkollha dritt ta’ kumpens.

»llli fdan l-aggravju s-socjetajiet appellanti jezaminaw il-konkluzjoni
tas-sentenza tal-Qorti Ewropea fid-dettall, izda, gabel, I-esponenti ser
tghaddi biex tezamina I-kaz mill-ottika tad-dritt Malti li kien il-bazi tal-
azzjoni tas-socjetajiet appellanti. Huwa evidenti mir-rikors guramentat
li, ghalkemm vag, huwa indirizzat lejn lezjoni tad-drittijiet tal-awtur
tramite xandir taht I-artikolu 7(1)(f) [tal-Kap. 415].

»llli fir-rigward jigi sottomess bir-rispett li I-fornituri ta’ cards ma jkunux
ixandru loghob tal-football izda jipprovdu equipment illi jaghti ac¢ess
ghall-programmi — perd m’humiex xandara. Fir-rigward jigi puntwal-
izzat illi I-artikolu 7(1)(f) tal-Kapitolu 415 tal-Ligijiet ta’ Malta jipprovdi li
d-drittijiet tal-awtur f’xoghol awdjoviziv jikkonsisti fid-dritt li

»“jawtorizza jew jipproibixxi I-ghemil fMalta dwar il-materjal protett
fit-totolita tieghu iew fparti sostanziali minnu, sew fl-ghamla
originali tieghu sew f'xi forma miksuba b’mod li jingharaf sew mill-
originali ta’ xi wiehed minn dawn li §ejjin:

»“(f) ix-xandir jew ix-xandir mill-gdid jew it-komunikazzjoni lill-
pubbliku jew it-trasmissjoni mill-gdid bil-fil;”

»Xandir huwa definit fl-Att bhala “it-trasmissjoni b’'mezzi minghajr fili

ghar-recezzjoni pubblika ta’ hsejjes jew ta’ xbihat u hsejjes jew tar-

rapprezentazzjonijiet taghhom, inkluz it-trasmissjoni bis-satellita.

Xandir ma tinkludix “xandir mill-gdid”. Xandir mill-gdid tfisser “xandir
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simultanju minn organizzazzjoni tax-xandir wahda tax-xandira ta’
organizzazzjoni tax-xandir ohra li ma tkunx taht il-kontroll taghha, sew
jekk din tkun tinsab Malta jew barra minn Malta, u ‘ixxandar mill-gdid’
ghandha tiftehem skond hekk”. “Ritrasmissjoni bil-cable” tfisser ir-
ritrasmissjoni simultanja, mhux mittiefsa u mhux imqgassra, bil-cable
jew permezz ta’ kull trasportatur materjali iehor ghar-recezzjoni mill-
pubbliku ta’ trasmissjoni inizjali bil-fili jew fl-arja, inkluza dik li ssir bis-
satellita, ta’ programmi tetevizivi jew tar-radju li jkunu intizi ghar-
recezzjoni mill-pubbliku, minn gewwa Malta jew minn xi stat li fih id-
dritt eskluziv biex tigi awtorizzata dik ir-ritrasmissjoni bil-cable ta’
xoghlijiet eligibbli ghal drittijiet tal-awtur jew drittijiet ohra relatati jkun
protett taht ftehim internazzjonali li Malta tkun ukoll imsiehba fih;

»llli mill-provi prodotti mill-atturi fl-atti ta’ din il-kawza, ¢ertament ma
jirrizultax ksur tad-drittijiet tal-awtur a bazi ta’ xandir, ritrasmissjoni tal-
loghob bil-cable jew b’mezzi ohra;

»llli lanqas jirrizulta li jista’ jkun hemm ksur tad-drittijiet tal-awturi a bazi
ta’ komunikazzjoni lill-pubbliku fit-termini ta’ dak li jiddisponi I-artikolu 7
u dana peress li ai termini ta’ artikolu 2 tal-imsemmi Att:

»“komunikazzjoni lill-pubbliku’ tfisser it-trasmissjoni ta’ xoghol jew
funzjonament jew registrazzjoni ta’ smigh bil-fili jew minghajr fili
lill-pubbliku u ghall-iskop tal-artikolu 7 tinkludi li taghmel dak ix-
xoghol disponibbli ghall-pubbliku b’tali mod li I-membri tal-pubbliku
jista’ jkollhom access ghax-xoghol minn lok u fhin li jigi
individwalment maghzul minnhom.”

sabiex tkun tista’ ssir jew ghal ghemil ta’ komunikazzjoni ma tam-
montax fiha nnifisha ghal att ta’ komunikazzioni lill-pubbliku.

»llli ghar-rigward tal-artikolu 7(1)(¢) tal-Kapitolu 415, jinghad bir-rispett
moqri id fid mal-artikolu 8 tal-istess Kapitolu, jistipula meta jintemmu
d-drittijiet ta’ distribuzzjoni appartenenti lill-awtur. Ai termini ta’ dan |-
artikolu:

»“(1) L-ewwel bejgh jew trasferiment iehor ta’ proprjeta fis-suq
tax-xoghol originali li jgawdi d-drittijiet tal-awtur jew kopji tieghu,
meta dak il-bejgh isir minn jew bil-kunsens tas-sid tad-drittijiet tal-
awtur innifsu, ghandu jtemm id-dritt ta’ distribuzzjoni eskluziva
dwar dak ix-xoghol jew il-kopja tieghu.

»“(2) Ghall-finijiet ta’ dan l-artikolu ‘suq’ tfisser is-suq fMalta u
mill-1 ta’ Mejju 2004 I-Unjoni Ewropea.”

»B’effett tal-artikolu 8 tal-Avviz Legali Numru 197 tas-sena 2004, is-
suq ghall-finijiet tat-terminazzjoni tad-drittijiet tad-distribuzzjoni tal-
awtur huwa s-suq kopert bl-EEA Agreement iffirmat fOporto fit-2 ta’
Mejju 1992, kif aggustat bil-Protokoll iffirmat fi Brussell fis-17 ta’ Marzu
1993, u kif sussegwentement emendat.

»Fid-dawl ta’ dan, ghab-bazi tal-artikolu 7(1)(¢) kellu jigi ppruvat li I-
ismartcards in kwistjoni ma kinux ghadhom tgieghdu fis-suq kopert bl-
EEA Agreement ghall-ewwel darba, fatt li bl-ebda mod ma gie pruvat,
izda anzi irrizulta li dawn l-ismartcards kienu liberament akkwistabbli
mis-suq Ewropew.

»llli I-esponenti ser tghaddi biex tqgis issa il-konkluzjonijiet kontenuti fis-
sentenza tal-Qorti Ewropea u kif I-istess gew interpretati fil-korp tar-
rikors tal-appell. L-esponenti tirrimarka, kif mistenni, li s-socjetatjiet
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appellanti siltu b’passatur fin fin dawk il-paragrafi mis-sentenza li
jistghu jitfghu xaqq dawl fuq it-tezi taghhom; kif wiehed jista’ jinnota
pero kienu veru ftit dawk il-paragrafi li setghu jagevolawhom. Lanqgas
perd dawn il-paragrafi minnhom ¢itati m’huma ta’ sostenn ghaliex
huma partijiet mill-argumenti li kienet ged taghmel il-qorti u ghalhekk
ghandhom jittiehdu fil-kuntest taghhom.

»llli fir-rigward jinghad |-Qorti Ewropea kienet ¢ara meta kategorika-
ment, bla tlaqliq, iddecidiet illi:-

»“96 FAPL cannot claim copyright in the Premier League
matches themselves, as they cannot be classified as works.

»“97 To be so classified, the subject-matter concerned would
have to be original in the sense that it is its author's own
intellectual creation (see, to this effect, Case C-5/08 Infopaq
International [2009] ECR 1-6569, paragraph 37).

»“98 However, sporting events cannot be regarded as intellectual
creations classifiable as works within the meaning of the
Copyright Directive. That applies in particular to football matches,
which are subject to rules of the game, leaving no room for
creative freedom for the purposes of copyright.

»“99 Accordingly, those events cannot be protected under
copyright. It is, moreover, undisputed that European Union law
does not protect them on any other basis in the field of intellectual

property.

»“100 None the less, sporting events, as such, have a unique
and, to that extent, original character which can transform them
into subject-matter that is worthy of protection comparable to the
protection of works, and that protection can be granted, where
appropriate, by the various domestic legal orders.

»“101 In this regard, it is to be noted that, under the second
subparagraph of Article 165(1) TFEU, the European Union is to
contribute to the promotion of European sporting issues, while
taking account of the specific nature of sport, its structures based
on voluntary activity and its social and educational function.

»“102 Accordingly, it is permissible for a Member State to protect
sporting events, where appropriate by virtue of protection of
intellectual property, by putting in place specific national
legislation, or by recognising, in compliance with European Union
law, protection conferred upon those events by agreements
concluded between the persons having the right to make the
audiovisual content of the events available to the public and the
persons who wish to broadcast that content to the public of their
choice.

»“103 It should be added that the European Union legislature has
envisaged exercise of that power by a Member State inasmuch as
it refers, in recital 21 in the preamble to Directive 97/36, to events
organised by an organiser who is legally entitled to sell the rights
pertaining to that event.

»“104 Therefore, if the national legislation concerned is designed
to confer protection on sporting events — a matter which it is for
the referring court to establish — European Union law does not
preclude, in principle, that protection and such legislation is thus
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capable of justifying a restriction on the free movement of services
such as that at issue in the main proceedings.

»llli fuq dawn [-ahhar paragrafi li s-socjetajiet appellanti jistriehu fir-
rikors tal-appell taghhom. Dawn il-paragrafi jippermettu l-istati membri
li jipprovdu ghal protezzjoni dwar attivitajiet sportivi fejn huwa mehtieg
li jigu protetti d-drittijiet tal-awtur, billi jadottaw legislazzjoni specifika fil-
ligi domestika jew jirrikonoxxu licenzjar tad-drittijiet tal-awtur. Minghajr
pregudizzju ghal dak li ser jinghad aktar 'l isfel, sabiex is-socjetajiet
appellanti jkunu fposizzjoni |i jistriehu fug din l-e¢¢ezzjoni, kellhom
iressqu prova li s-soc¢jeta appellata, apparti li kienet tbigh I-ismart-
cards, kienet tippermetti I-aécessibilita ghal dawk I-elementi li skond is-
socjetajiet appellanti huma suggetti ghal protezzjoni u mhux, kif jista’
jigri, li jkun hemm xandir ta’ clean feeds tal-loghob u cioé minghajr I-
elementi msemmija.

»llli inoltre u ghab-bazi ta’ dak li gie sottomess aktar gabel, dawn I-
elementi jistghu jkunu soggett ghal protezzjoni f'kaz biss li jissussistu
wiehed jew aktar mill-paragrafi tal-artikolu 7 tal-Kap. 415. Il-Qorti
Ewropea dahlet f'dan I-aspett ghaliex il-fatti tal-kaz kienu jirrigwardaw
sid ta’ pub li kienet tippermetti I-klienti tal-hanut taghha li jaraw il-
loghob fuq television screens u speakers fil-hanut. Huwa f'posizzjoni
ben differenti fornitur tal-ismartcard li la gieghed ixandar u langas
jikkomunika lill-pubbliku I-loghob tal-[FAPL].

»llli fkull kaz perd din il-kwistjoni wkoll giet imxejna wara li |-qorti
gieset l-elementi fattwali tal-kaz in ezami ghaliex ghalkemm ikkon-
cediet li jistghu jezistu possibilment tali elementi, ir-restrizzjonijiet
imposti bil-licenzjar li ghamlet [FAPL] across the board fl-Ewropa ma
jistghux jigu gustifikati ghab-bazi tad-drittijiet tal-awtur f'¢irkostanzi fejn
il-hlas tal-premium huwa tali li jispezzetta t-territorju ewropew sabiex
jiggarantixxi esklussivita territorjali assolutali tohloq divergenzi artificjali
fil-prezzijiet u b’hekk swieq nazzjonali minflok suq wiehed:

»“105 However, it is also necessary that such a restriction does
not go beyond what is necessary in order to attain the objective of
protecting the intellectual property at issue (see, to this effect,
UTECA, paragraphs 31 and 36).

»“106 In this regard, it should be pointed out that derogations
from the principle of free movement can be allowed only to the
extent to which they are justified for the purpose of safeguarding
the rights which constitute the specific subject-matter of the
intellectual property concerned (see, to this effect, Case C-115/02
Rioglass and Transremar [2003] ECR 1-12705, paragraph 23 and
the case-law cited).

»“107 It is clear from settled case-law that the specific subject-
matter of the intellectual property is intended in particular to
ensure for the right holders concerned protection of the right to
exploit commercially the marketing or the making available of the
protected subject-matter, by the grant of licences in return for
payment of remuneration (see, to this effect, Musik-Vertrieb
membran and K-tel International, paragraph 12, and Joined
Cases C-92/92 and C-326/92 Phil Collins and Others [1993]
ECR 1-5145, paragraph 20).

»“108 However, the specific subject-matter of the intellectual
property does not guarantee the right holders concerned the
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opportunity to demand the highest possible remuneration.
Consistently with its specific subject-matter, they are ensured — as
recital 10 in the preamble to the Copyright Directive and recital 5
in the preamble to the Related Rights Directive envisage — only
appropriate remuneration for each use of the protected subject-
matter.

»“109 In order to be appropriate, such remuneration must be
reasonable in relation to the economic value of the service
provided. In particular, it must be reasonable in relation to the
actual or potential number of persons who enjoy or wish to enjoy
the service (see, by analogy, Case C-61/97 FDV [1998] ECR I-
5171, paragraph 15, and Case C-52/07 Kanal 5 and TV 4 [2008]
ECR 1-9275, paragraphs 36 to 38).

»“110 Thus, with regard to television broadcasting, such re-
muneration must in particular — as recital 17 in the preamble to
the Satellite Broadcasting Directive confirms — be reasonable in
relation to parameters of the broadcasts concerned, such as their
actual audience, their potential audience and the language
version (see, to this effect, Case C-192/04 Lagardére Active
Broadcast [2005] ECR 1-7199, paragraph 51).

»“111 In this context, it is to be noted, first of all, that the right
holders at issue in the main proceedings are remunerated for the
broadcasting of the protected subject-matter from the Member
State of broadcast in which the act of broadcasting is deemed to
take place, in accordance with Article 1(2)(b) of the Satellite
Broadcasting Directive, and in which the appropriate remuneration
is therefore payable.

»“112 Next, when such remuneration is agreed between the right
holders concerned and the broadcasters in an auction, there is
nothing to prevent the right holder from asking, at that time, for an
amount which takes account of the actual audience and the
potential audience both in the Member State of broadcast and in
any other Member State in which the broadcasts including the
protected subject-matter are also received.

»“113 In this regard, it should be borne in mind in particular that
reception of a satellite broadcast, such as that at issue in the main
proceedings, requires possession of a decoding device.
Consequently, it is possible to determine with a very high degree
of precision the total number of viewers who form part of the
actual and potential audience of the broadcast concerned, hence
of the viewers residing within and outside the Member State of
broadcast.

»“114 Finally, as regards the premium paid by broadcasters in
order to be granted territorial exclusivity, it admittedly cannot be
ruled out that the amount of the appropriate remuneration also
reflects the particular character of the broadcasts concerned, that
is to say, their territorial exclusivity, so that a premium may be
paid on that basis.

»“115 None the less, here such a premium is paid to the right
holders concerned in order to guarantee absolute territorial
exclusivity which is such as to result in artificial price differences
between the partitioned national markets. Such partitioning and
such an artificial price difference to which it gives rise are
irreconcilable with the fundamental aim of the Treaty, which is
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23.

24.

completion of the internal market. In those circumstances, that
premium cannot be regarded as forming part of the appropriate
remuneration which the right holders concerned must be ensured.

»“116 Consequently, the payment of such a premium goes
beyond what is necessary to ensure appropriate remuneration for
those right holders.

»“117 Having regard to the foregoing, it is to be concluded that
the restriction which consists in the prohibition on using foreign
decoding devices cannot be justified in light of the objective of
protecting intellectual property rights.

»Ta’ importanza huwa |-mod kif il-High Court tal-Ingilterra adottat dan
l-insenjament tal-Qorti Ewropea ghall-kaz quddiemha ghaliex dak
huwa li ghamlet I-ewwel qorti fis-sentenza appellata. Il-qorti Ingliza fis-
sentenza fl-ismijiet Karen Murphy v. Media Protection Services Limited
(moghtija fl-24 ta’ [Frar] 2012) strahet fuq dak li galet il-Qorti Ewropea
fejn il-punt krucjali ta’ liem kien li I-ligi domestika ma tistax tipprevjeni
individwi mili jimportaw smartcards, genwini u ghalhekk legittimi,
fterritorju ta’ membru stat tal-Unjoni Ewropea differenti minn dak li fih
tkun giet emessa I-ismartcard in kwistjoni ghaliex dan jikkostitwixxi
restrizzjoni tal-libertd tal-provvista tas-servizzi projbit fit-termini tal-
Artiklu 56 tat-Treaty on the Functioning of the European Union u
konsegwentement irriteniet illi  stipulazzjonijiet kuntrattwali i
jipprevjenu I-bejgh ta’ smartcards bejn il-membri stati tal-Unjoni
Ewropea huma nulli ghaliex jikkostitwixxu restrizzjoni bi ksur tal-
artikolu 101 tat-Trattat.

»llli ghaldagstant dan l-aggravju jimmerita wkoll li jigi michud.«

Tassew illi, kif ighidu I-atturi appellanti, ir-ragunament u I-konkluzjoni
tal-ewwel gorti dwar id-dritt tal-awtur huma x’aktarx semplicisti¢i u ma
jagisux il-fatturi kollha relevanti. Madankollu, kif sewwa wkoll tghid il-
konvenuta, tassew illi I-atturi kienu ferm selettivi fis-siltiet li irripro-

ducew mis-sentenza ta’ QC Leisure u Karen Murphy, ghax il-kwistjoni

ma hijiex biss jekk FAPL ghandhiex dritt tal-awtur, u safejn jasal dak
id-dritt, izda jekk dak li ghamlet il-konvenuta kienx bi ksur ta’ dak id-

dritt.

Ma jidhirx li hu kontestat mill-konvenuta illi hemm elementi tax-
xandiriet li huma mharsa mid-dritt ta’ awtur, kif imfisser mill-atturi fir-
rikors tal-appell. Langas ma jidher illi huwa I-kaz li I-cards mibjugha

mill-konvenuta jaghtu ac¢ess biss ghall-clean feed — i.e. xandir tal-
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loghob biss minghajr kummentarju u minghajr dawk I-elementi |-ohra li
jintlagtu mid-dritt tal-awtur — ghax meta il-cards ikunu attivati jaghtu
f'Malta bhal ma jaghtu fil-pajjiz fejn ikunu nxtraw l-istess ac¢ess ghax-

xandira shiha: stampa, grafika, muzika u kummentarju.

Ghalhekk, safejn tghid illi FAPL ma ghandha ebda dritt tal-awtur, is-

sentenza appellata hija hazina.

ll-kwistjoni izda ma tigafx hawn, ghax il-meritu tal-kawza ma huwiex
biss jekk FAPL ghandhiex dritt tal-awtur izda jekk dak id-dritt inkisirx
b’dak li ghamlet il-konvenuta. Il-fatturi relevanti ghad-decizjoni ta’ dan
il-meritu huma illi: i. il-cards mibjugha mill-konvenuta lill-klijenti taghha
huma cards genwini u mhux kontraffatti; ii. dawn il-cards gew attivati
regolarment minn min ghandu licenza minn FAPL biex jaghmel hekk u
mhux billi b’xi mod gew imbaghbsa minn min mhux awtorizzat (u

ghalhekk ma humiex “apparat illecitu”’

ghall-ghanijiet tad-Direttiva
98/84/KE®); iii. il-cards inkisbu legittimament bi hlas mill-konvenuta fis-
sug ewropew minghand min hu awtorizzat li jpighhom; iv. il-konvenuta

ma hijiex gieghda xxandar jew “ixxandar mill-gdid” it-trasmissjonijiet

“64 ... dan il-kliem [“apparat illec¢itu”] huwa limitat ghall-apparati li jkunu gew suggetti
ghal operazzjonijiet manwali jew awtomati¢i gabel I-uzu taghhom u Ii jippermettu
ricezzjoni ta’ servizzi protetti minghajr il-kunsens tal-fornituri ta’ dawn is-servizzi.
Konsegwentement, dan il-kliem jipprevedi biss apparati li jkunu gew immanifatturati,
immanipulati, adattati jew riadattati minghajr I-awtorizzazzjoni tal-fornitur tas-servizzi,
u ma jkoprix l-uzu ta’ apparati ta’ dekodifikazzjoni barranin.»

»67 ... il-kuncett ta’ “apparat illec¢itu”, fis-sens tal-Artikolu 2(e) tad-Direttiva dwar I-
access kundizzjonali, ghandu jigi interpretat fis-sens li dan la jkopri |-apparati ta’
dekodifikazzjoni barranin, la dawk miksuba jew attivati permezz tal-provvista ta’ isem
falz u ta’ indirizz falz u langas dawk uzati bi ksur ta’ limitazzjoni kuntrattwali li
tippermetti I-uzu taghhom biss ghal finijiet privati.« Kawzi maghquda C-403/08 u C-
429/08.

Direttiva 98/84/KE tal-Parlament Ewropew u tal-Kunsill tal-20 ta’ Novembru 1998
dwar il-protezzjoni legali ta’ servizzi bbazati fuqg, jew li jikkonsistu minn, access
kondizzjonali (art. 2(e)).
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tal-loghob tal-Premier League izda biss taghti I-mezzi tekni¢i lill-klijenti

taghha biex jirCievu t-trasmissjonijiet maghmula legittimament fisem

FAPL.

27. L-art. 7 tal-Kap. 415 ighid illi:

»7. (1) Id-drittijiet tal-awtur fxoghol awdjoviziv, database, xoghol
litterarju, muzikali jew artistiku jkunu d-dritt eskluziv li jawtorizza jew
jipprojbixxi I-ghemil fMalta dwar il-materjal protett fit-totalita tieghu jew
fparti sostanzjali minnu, sew fl-ghamla originali tieghu sew f'xi forma
miksuba b’mod li jingharaf sew mill-originali ta’ xi wiehed minn dawn i

gejiin:
»(a)

»(b)
»(C)
»(d)

»(e)

»(f)

»(g

ir-riproduzzjoni diretta jew indiretta, temporanja jew
permanenti b’kull mezz u fkull ghamla, ghal kollox jew
f'parti minnu;

il-hlas ghall-kiri u s-self;
id-distribuzzjoni;

it-traduzzjoni flilsna ohra inkluzi ilsna differenti li jintuzaw
fil-computer;

[-adattament, l-arrangament u kull tibdil iehor u
rriproduzzjoni, distribuzzjoni, komunikazzjoni, wiri jew
esekuzzjoni quddiem il-pubbliku tar-rizultati ta’ dan;
ix-xandir jew ix-xandir mill-gdid jew il-komunikazzjoni lill-
pubbliku jew it-trasmissjoni mill-gdid bil-fil;

il-wiri jew |-esekuzzjoni quddiem il-pubbliku.«

28. Xejn minn dan ma jolqot dak li ghamlet is-socjeta konvenuta u ghal-

29.

30.

hekk xejn minn dak li ghamlet il-konvenuta ma hu bi ksur tad-dritt tal-

awtur ta’ FAPL.

ll-pretensjoni tal-atturi ghalhekk, ghalkemm moghtija I-libsa tad-dritt

tal-awtur, essenzjalment hija pretensjoni ta’ FAPL ta’ dritt ta’ segment-

azzjoni tas-sugq ewropew u pretensjoni ta’ Melita ta’ eskluzivita jew

monopolju fix-xandir tal-loghob tal-Premier League fit-territorju Malti.

Effettivament, kif iridu l-atturi, is-sug wiehed ewropew jingasam fi

swieq nazzjonali, u |-prezz tas-servizz lill-kkonsumatur fkull wiehed
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mis-swieq jigi determinat minn FAPL u minn min ikollu I-licenza
minghand FAPL ghal dak is-suqg, b’mod ghalhekk illi I-prezz jista’ jkun
differenti minn suq ghal iehor u I-konsumatur ma jkollux ghazla minn
liema suq jikseb il-card®. Jekk, min-naha I-ohra, huwa leditu li jsir dak
li ghamlet il-konvenuta, il-konsumatur ikollu ghazla mnejn jikseb id-
decoder card b’'mod li jista’ jiksibha minn fejn tkun |-orhos, u hekk tkun
tista’ ssir kompetizzjoni bejn min ikollu I-licenza ghall-bejgh ta’

decoder cards.

Dan li ghadu kemm inghad fil-paragrafu ta’ gabel dan ga huwa biz-
zejjed biex juri illi huma aktar I-atturi li jridu jiksru I-ligi tal-kompetizz-
joni hielsa u tac¢-cirkolazzjoni hielsa tal-prodotti u s-servizzi, milli hija I-
konvenuta Ili gieghda tikser drittijiet tal-atturi. L-oneru ghalhekk
gieghed fuq l-atturi biex juru illi hemm raduni tajpba ghala fl-interess
taghhom ghandha ssir e¢¢ezzjoni ghall-principju tas-suq wiehed u tac-

¢irkolazzjon hielsa tas-servizzi u tal-prodotti.

Din il-kwistjoni giet indirizzata mill-Qorti tal-Gustizzja tal-Unjoni

Ewropea fil-kaz ta’ Karen Murphy u QC Leisure citat mill-partijiet:

»90 FAPL et ... ... ... isostnu li r-restrizzjoni li tohrog mil-legizlazzjoni
inkwistjoni fil-kawza prin¢ipali tista’ tigi ggustifikata fid-dawl tad-drittijiet
ta’ proprjetarji ta’ drittijiet ta’ proprjeta intellettwali, peress li din hija
necessarja sabiex tizgura I|-protezzjoni tar-remunerazzjoni xierqa ta’
dawn il-proprjetarji, filwaqt li tali remunerazzjoni tippresupponi li dawn

“FAPL ikkunsidrat i attivitajiet bhal dawn joholqu hsara lill-interessi taghha, peress li
dawn jippregudikaw l-eskluzivita tad-drittijiet koncessi taht licenzja fterritorju
partikolari u, ghalhekk, il-valur ta’ dawn id-drittijiet. Fil-fatt, I-organizzazzjoni tax-xandir
televiziv li tbigh il-kards ta’ dekodifikazzjoni I-ingas ghalja tista’ potenzjalment issir, fil-
prattika, l|-organizzazzjoni tax-xandir televiziv fil-livell Ewropew, u dan ikollu I-
konsegwenza li d-drittijiet tax-xandir fl-Unjoni Ewropea jigu koncessi fil-livell Ewropew.
Dan iwassal ghal telf kbir ta’ dhul kemm ghal FAPL kif ukoll ghall-organizzazzjonijiet
tax-xandir televiziv u ghalhekk tigi ppregudikata I-vijabbilta tas-servizzi li dawn
jipprovdu.” Para. 43 fil-Kawzi maghquda C-403/08 u C-429/08.
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tal-ahhar ghandhom id-dritt jitolbu I-hlas taghha ghall-uzu tax-xoghol
taghhom jew ta’ oggetti ohra protetti fkull Stat Membru u jaghtu fir-
rigwarda taghhom eskluzivita territorjali.

»91 F’dan ir-rigward, I-imsemmija partijiet igisu b’mod partikolari li, fin-
nuqqas ta’ protezzjoni shiha ta’ din il-klawzola territorjali, il-proprjetarju
tad-drittijiet ta’ proprjeta intellettwali ma jkunx iktar jista’ jikseb hlasijiet
xierga ghal licenzji min-naha tal-organizzazzjonijiet tax-xandir peress li
x-xandir dirett ta’ loghbiet ikun tilef parti mill-valur tieghu.Fil-fatt, I-
organizzazzjonijiet tax-xandir ma ghandhomx interess jiksbu licenzji
barra mit-territorju tal-Istat Membru tat-trazmissjoni.Ksib ta’ licenzji
ghat-territorji nazzjonali kollha fejn jirresjedu klijenti potenzjali ma
huwiex interessanti mill-perspettiva finanzjarja, minhabba I-prezz gholi
hafna ta’ tali licenzji.Ghalhekk, dawn I-organizzazzjonijiet jiksbu I-
licenzji sabiex juru x-xoghlijiet ikkoncéernati fit-territorju ta’ Stat Membru
wiehed.Issa, dawn huma lesti li jaghmlu hlas sostanzjali sakemm
ikollhom il-garanzija ta’ eskluzivita territorjali peress li din
tippermettilhom jiddistingwu ruhhom mill-kompetituri taghhom u b’hekk
jattiraw iktar klijenti.

»92 QC Leisure et ... ... ... isostnu li tali restrizzjoni ghal-liberta li jigu
pprovduti servizzi ta’ xandir ma tistax tigi ggustifikata, peress li din
twassal ghall-gsim fkompartimenti tas-suq intern.«

33. ll-gorti mbaghad sabet, ghar-ragunijiet moghtija fil-paragrafi 93 sa 104
tas-sentenza (Citati fug mill-konvenuta fit-twegiba taghha ghat-tieni

aggravju) illi:

»Stat Membru jista’ jipprotedi I-loghbiet sportivi, fejn applikabbli fuq il-
bazi tal-protezzjoni tal-proprjeta intellettwali, billi jistabbilixxi legiz-
lazzjoni nazzjonali specifika, jew billi jirrikonoxxi, fl-osservanza tad-dritt
tal-Unjoni, protezzjoni moghtija lil dawn il-loghbiet permezz ta’
strumenti kuntrattwali konkluzi bejn il-persuni li ghandhom id-dritt li
jgieghdu ghad-dispozizzjoni tal-pubbliku I-kontenut awdjoviziv ta’ dawn
il-loghbiet u I-persuni li jixtiequ jxandru dan il-kontenut lill-pubbliku fug
ghazla taghhom. %

34. Dik il-protezzjoni, izda, ma ghadhiex tithalla jkollha I-effett li twassal

ghall-fragmentazzjoni tas-suq ewropew u I-qorti ghalhekk ikkonkludiet

oo e s ir-restrizzjoni li tikkonsisti fil-projbizzjoni tal-uzu ta’ apparati
ta’ dekodifikazzjoni barranin ma tistax tigi ggustifikata fid-dawl tal-ghan
ta’ protezzjoni tad-drittijiet ta’ proprjeta intellettwali.**«

10

11

Para. 102.
Para. 117.
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L-aggravju tal-atturi ghalhekk ghandu jigi michud ghax, ghalkemm —
kontra dak li qalet I-ewwel gorti — ghandhom dritt tal-awtur fuq xi
elementi tax-xandiriet, dak id-dritt ma nkisirx b’dak li ghamlet il-
konvenuta u, fkull kaz, il-pretensjoni tal-atturi billi twassal ghall-frag-

mentazzjoni tas-sug ewropew ma hijiex pretensjoni lecita.

It-tielet aggravju huwa dwar id-drittijiet ta’ Melita. Id-drittijiet pretizi
minn Melta huma ta’ “eskluzivita territorjali”, i.e. li Melita biss tista’
tipprovdi s-servizz lil min irid jara I-partiti tal-FAPL b’'mod illi I-
konsumaturi ma jkunux jistghu jixtru dak is-servizz minghand

haddiehor.

Ghal din il-pretensjoni jghoddu I-istess konsiderazzjonijiet maghmula
fuq dwar il-fragmentazzjoni tas-suq. Ladarba I-konsumaturi jistghu
legittimament jagbdu u jiddecifraw ix-xandiriet permezz ta’ cards
miksuba legittimament, il-pretensjoni ta’ eskluzivita ta’ Melita trid
bilfors tfalli. Effettivament, il-ftehim ta’ eskluzivita bejn FAPL u Melita

huwa:

»139 ... ftehim li ghandu tendenza li jirrikostitwixxi I-gsim fkom-
partimenti tas-swieq nazzjonali [u ghalhekk] jista’ jmur kontra I-ghan
tat-trattat li tinkiseb I-integrazzjoni ta’ dawn is-swieq bl-istabbiliment ta’
suqg uniku. Ghalhekk, kuntratti intizi li jagsmu s-swieq nazzjonali skont
il-fruntieri nazzjonali jew li jrendu d-dhul fis-swieq nazzjonali iktar
difficli ghandhom jigu kkunsidrati, bhala regola generali, ftehim li
ghandhom I-ghan i jirrestringu I-kompetizzjoni fis-sens tal-Artikolu
101(1) TFUE.

»144 F’dawn ic¢-c¢irkustanzi, ladarba dawn il-klawzoli tal-kuntratti ta’
licenzjar eskluziv ghandhom ghan antikompetittiv, ghandu jigi konkluz
li huma jikkostitwixxu restrizzjoni ghall-kompetizzjoni pprojbita fis-sens
tal-Artikolu 101(1) TFUE.
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»117 Fid-dawl tal-premess ... il-klawzoli ta’ kuntratt ta’ licenzjar
eskluziv konkluz bejn proprjetarju ta’ drittijiet ta’ proprjeta intellettwali u
organizzazzjoni  tax-xandir  jikkostitwixxu restrizzjoni  ghall-
kompetizzjoni pprojbita mill-Artikolu 101 TFUE peress li dawn jimponu
[-obbligu fuq din I-organizzazzjoni tal-ahhar li ma tipprovdix apparati ta’
dekodifikazzjoni li jippermettu I-a¢¢ess ghall-oggetti protetti ta’ dan il-
proprjetarju bil-ghan li dawn jintuzaw barra mit-territorju kopert minn
dan il-kuntratt ta’ licenzjar.*2«

Dan l-aggravju wkoll huwa ghalhekk mi¢hud.

Ir-raba’ aggravju huwa dwar id-decizjoni tal-ewwel qorti li ma tistax
titressaq xiehda dwar it-trattativi li saru bejn il-partijiet gabel infethet il-

kawza ghax dawk it-trattativi saru “minghajr pregudizzju”.

Fil-fehma ta’ din il-qorti I-ewwel qorti tat importanza x’aktarx spro-
porzjonata ghal din il-kwistjoni illi, fil-verita, saret irrelevanti fid-dawl
tal-konkluzjoni illi ma sar xejn bi ksur tad-drittijiet tal-atturi u li, fkull
kaz, il-pretensjoni tal-atturi hija wahda ille¢ita. Dan l|-aggravju ghal-
hekk ghandu interess biss akkademiku u ma huwiex il-kaz li I-gorti

tqgisu aktar.

ll-hames u l-ahhar aggravju — dwar l-allegazzjoni ta’ mala fides tal-
konvenuta — ukoll huwa irrelevanti. Kif, wara kollox, ighidu [-atturi
stess fir-rikors tal-appell dwar dan l-aggravju, “L-argument tal-buona
fede versus mala fede ftit li xejn ghandu lok f'din il-kwistjoni”: ladarba
[-atturi ma ghandhomx id-drittijiet minnhom vantati, l-azzjoni taghhom
ma tistax tirnexxi, u I-konvenuta ma tistax titgies in mala fide meta dak

li ghamlet ma kienx xi att ta’ emulazzjoni jew abbuz ta’ dritt.

Dan |-ahhar aggravju wkoll huwa ghalhekk michud.

Kawzi maghquda C-403/08 u C-429/08.
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43. Ghal dawn ir-ragunijiet il-qorti tichad l-appell u, ghalkemm ghal

ragunijiet differenti, tikkonferma s-sentenza li minnha sar l-appell.

44. L-ispejjez, kemm tal-ewwel grad u kemm tal-appell, ihallsuhom is-

socjetajiet atturi flimkien.

Silvio Camilleri Giannino Caruana Demajo Noel Cuschieri
President Imhallef Imhallef

Deputat Registratur
mb
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