Rikors Mahluf Numru 115/2015LM

QORTI CIVILI
PRIM’AWLA

ONOR. IMHALLEF
LAWRENCE MINTOFF

Seduta tat-30 ta’ Settembru, 2016

Rikors Mahluf Numru: 115/15 LM

Gonzalo Jose Gomez Perez, detentur tal-Passaport Spanjol numru
XDA501881 u ta’ residence document MT 1455431 bhala mandatarju tas-
socjeta estera Catapult Holding Inc

vs.
Dr Joseph Ellis u I-PL Veronica Rossignaud li b’digriet tat-2 ta’ Marzu, 2015

gew nominati kuraturi deputati ghan-nom tal-assenti Warren David Baker
u ghan-nom tal-assenti Jon Eric Effinger

I-Qorti,
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Rat ir-Rikors Mahluf ipprezentat fid-9 ta’ Frar, 2015 minn Gonzalo Jose Gomez
Perez bhala mandatarju tas-soc¢jeta estera Catapult Holding Inc (minn issa ’l

guddiem “is-socjeta attrici”) fejn ghar-ragunijiet imfissra talab li din il-Qorti:

1. llli s-socjeta rikorrenti topera inter alia fis-settur tal-gaming
elettroniku;

2. llli I-intimati huma d-diretturi tas-soc¢jeta Red Baron Corporation
Limited, socjeta li toffri servizzi amministrattivi inkluzi servizzi ta’
processar ta’ pagamenti u li inter alia ddikjarat li kellha I-
awtorizzazzjonijiet u I-licenzji kollha mehtiega sabiex topera;

3. llli permezz ta’ ftehim datat it-23 ta’ Novembru, 2013 (anness u
mmarkat bhala Dokument GGG 001) u ftehim datat I-10 ta’ Marzu,
2014 (anness u mmarkat bhala Dokument GGG 008), Red Baron
Corporation Limited intrabtet mas-socjeta rikorrenti sabiex toffri
servizzi ta’ processar ta’ pagamenti ai termini tal-istess kitbiet;

4. Illli fOttubru 2014 Red Baron Corporation Limited informat lis-
socjeta rikorrenti li ma kinitx sejra thallas ammonti dovuti lis-socjeta
rikorrenti stante li d-diretturi ta’ Red Baron Corporation Limited
allegaw li Red Baron Corporation Limited kienet ser tinkorri multa
minghand il-kumpannija Master Card International minhabba I-fatt
li s-socjeta rikorrenti ma kinitx indikat kif mehtieg in-natura tal-
attivitajiet taghha fl-indirizz tas-siti taghha (“URL”);

5. llli ghalhekk Red Baron Corporation Limited qieghda tirrifjuta li
thallas fondi appartenenti lis-socjeta rikorrenti, precizament erba’
mitt elf u elf erba’ mija u tnejn u sittin Dollaru Amerikan u disgha u
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ghoxrin centezmu (US Dollars 401,462.29¢) ekwivalenti, skont ir-rata
applikabbli fit-18 ta’ Dicembru, 2014, ghall-tliet mija tlieta u ghoxrin
elf tnejn u tmenin Euro u tmienja u erbghin centezmu (€323,082.48¢)
u dan kif ahjar indikat fil-prospett anness mal-ittra ufficjali annessa
u mmarkata bhala Dokument GGG 003;

6. Il filwagqt illi ma ngabu ebda provi konkreti sabiex jigu sostanzjati I-
allegazzjonijiet li s-socjeta Red Baron Corporation Limited kienet ser
tigi mmultata minn Master Card International, kif jirrizulta
ampjament fost [|-ohrajn mill-komunikazzjonijiet bejn il-partijiet
annessi u mmarkati bhala Dokumenti GGG 005A-P, is-socjeta
rikorrenti dejjem agixxiet in buona fede u dejjem indikat I-attivitajiet
taghha fl-aktar mod car u kwalsiasi nugqas ta’ indikazzjoni tal-
attivita fuq [|-URLs hija interament attribwibbli lil Red Baron
Corporation Limited li kienet ben konsapevoli minn natura tas-siti u li
kienet imgabbda sabiex tipprocessa I-pagamenti relattivi;

7. Wi di pia, fi kwalunkwe kaz il-ftehim bejn il-partijiet fl-ebda mod ma
jawtorizza lil Red Baron Corporation Limited izzomm pagamenti a
tenur tal-allegazzjonijiet |li gieghda taghmel, anke li kieku ma kinux
totalment infondati kif fil-fatt huma;

8. llli ghalhekk a tenur ta’ klawsola ta’ arbitragg fil-ftehim bejn Red
Baron Corporation Limited u Catapult Holding Inc, ir-rikorrent
nomine intavola proceduri ta’ arbitragg kontra Red Baron
Corporation Limited quddiem i¢-Centru tal-Arbitragg ta’ Malta
(kopja annessa u mmarkata bhala Dokument GGA);

9. llli di piu, kif ser jirrizulta fil-mori ta’ din il-kawza, I-intimati fil-
proceduri odjerni kienu ben konsapevoli minn dan kollu u agixxew bi
frodi u mala fede stante li jirrizulta li mhumiex debitament licenzjati
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sabiex joperaw u stante li geghdin izommu I-flus indebitament u
b’animu frawdolenti stante |li mhuwiex minnu li hemm xi forma ta’
theddid da parte ta’ Master Card International u kull azzjoni f'dan is-
sens inghatat mill-intimati b’animu frawdolenti;

10.1lli I-intimati gew interpellati diversi drabi sabiex jersqu ghall-hlas
tal-fondi kollha dovuti u cioe erba’ mija u wiehed elf u erba’ mija u
tnejn u sittin Dollaru Amerikan u disgha u ghoxrin centezmu (US
Dollars 401,462.29¢) ekwivalenti, skont ir-rata applikabbli fit-18 ta’
Dicembru, 2014, ghall-tliet mija tlieta u ghoxrin elf tnejn u tmenin
Euro u tmienja u erbghin centezmu (€323,082.48¢), sahansitra
permezz ta’ mandat ta’ sekwestru kawtelatorju nru 81/15 (kopja
annessa u mmarkata bhala Dokument GG004) izda xorta wahda
bagghu inadempjenti;

11.11li mill-premessi jirrizulta car I-agir frawdolenti tal-intimati jew minn
minnhom li indebitament zammew u misapproprjaw flus fl-ammonti
sostanzjali indikati minghajr ebda gustifikazzjoni valida u bi frodi;

12.1lli ghalhekk kellha ssir din il-kawza kontra d-diretturi ta’ Red Baron
Corporation Limited fil-kapacita personali taghhom;

Ghaldagstant, ghar-ragunijiet premessi r-rikorrent nomine jitlob bir-rispett
li din I-Onorabbli Qorti joghgobha, prevja kwalsiasi dikjarazzjoni jew
provvediment iehor li jidhrilha opportun:

1. Tiddikjara li I-intimati jew min minnhom agixxew in mala fede u bi
frodi fil-funzjonijiet taghhom ta’ diretturi ta’ Red Baron Corporation
Limited;
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2. Tiddikjara konsegwentement li |-intimati jew min minnhom huma
personalment responsabbli ghat-telf finanzjarju mgarrab mis-socjeta
rikorrenti bhala rizultat tal-mala fede u frodi bil-qadi tal-funzjonijiet
taghhom ta’ diretturi tas-socjeta Red Baron Corporation Limited;

3. Tiddikjara li I-intimati nomine jew min minnhom ghandhom ihallsu
lir-rikorrent nomine s-somma ta’ tliet mija tlieta u ghoxrin elf tnejn u
tmenin Euro u tmienja u erbghin centezmu (€323,082.48c)
ekwivalenti ghall-erba’ mija u wiehed elf u erba’ mija u tnejn u sittin
Dollaru Amerikan u disgha u ghoxrin centezmu (US Dollars
401,462.29c), skont ir-rata ta’ kambju applikabbli fit-18 ta’
Dicembru, 2014;

4. Tordna lill-intimati nomine jew min minnhom ihallsu lir-rikorrent
nomine s-somma ta’ tliet mija tlieta u ghoxrin elf tnejn u tmenin
Euro u tmienja u erbghin centezmu (€323,082.48¢) ekwivalenti ghall-
erba’ mija u wiehed elf u erba’ mija u tnejn u sittin Dollaru Amerikan
u disgha u ghoxrin ¢entezmu (US Dollars 401,462.29c), skont ir-rata
ta’ kambju applikabbli fit-18 ta’ Dicembru, 2014;

Bl-ispejjez, inkluzi dawk tal-ittra ufficjali datata 18 ta’ Dicembru, 2014 u
tal-mandat ta’ sekwestru kawtelatorju nru 81/15 u bl-imghaxijiet kontra I-
intimati nomine jew min minnhom sa Il-effettiv pagament li huma minn issa
ingunti ghas-subizzjoni;

Rat ir-Risposta tal-Avukat Dottor Joseph Ellis u tal-Prokuratur Legali Veronica
Rossignaud fil-kwalita taghhom ta’ kuraturi deputati biex jirrapprezentaw
lill-assenti Warren David Baker u l-assenti Jon Eric Effinger li permezz taghha

eccepew illi:
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1. fil-kwalita taghhom ta’ kuraturi deputati mhumiex edotti mill-fatti u
jirrizervaw li jdahhlu risposta ulterjuri.

2. subordinatament, [|-esponenti nomine mhumiex il-legittimi

kontraditturi stante li ma tezisti I-ebda relazzjoni guridika bejn il-
partijiet.

Rat I-atti tal-kawza.

Ghad li permezz ta’ digriet moghti fl-udjenza tat-13 ta’ April, 2015 gie ordnat
illi dawn il-proceduri jinstemghu bl-llsien Ingliz, sussegwentement ghal dan bi

gbil bejn il-partijiet dawn il-proc¢eduri nstemghu bl-llsien Malti.

Rat |-affidavit ta’ Jose Gomez Perez.

Rat |-affidavit ta’ Malcolm Azzopardi u x-xhieda tieghu viva voce.

Semghet id-depozizzjoni tal-Prokuratur Legali Quentin Tanti (fol. 403) f'isem
I-MFSA u r-Registratur tal-Kumpanniji, li kkonferma li d-diretturi tas-socjeta
Red Baron Corporation Limited huma |-konvenuti Warren David Baker u John

Eric Effinger.

Rat |-affidavit ta’ Mary Grace B. Flores (fol. 415).
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Semghet id-depozizzjoni ta’ Dr Cynthia Debono Mizzi (fol. 426 et seq.),
rapprezentanta fl-Authorization Unit tas-Servizzi Finanzjarji, responsabbli biex

tezamina applikazzjonijiet ghal servizzi finanzjarji.

Semghet it-trattazzjoni orali tal-avukat difensur tal-attur u tal-kuratur deputat

mahtur biex jirrapprezenta lill-assenti konvenuti.

Rat in-nota ta’ riferenzi ipprezentata mis-socjeta attrici fit-28 ta’ Gunju, 2016.

Rat il-verbal tal-udjenza tat-13 ta’ Gunju, 2016 fejn il-kawza thalliet ghas-

seduta tal-lum ghas-sentenza.

Ikkunsidrat:

[lli bhala fatti jirrizulta li:

(1) Is-socjeta attri¢i topera fis-settur tal-gaming elettroniku. ll-konvenuti
huma d-diretturi tas-socjeta Red Baron Corporation Limited, li toffri servizzi
amministrattivi inkluzi servizzi ta’ ipprocessar ta’ pagamenti. Permezz ta’
ftehim datat it-23 ta’ Novembru, 2013 u ftehim datat I-10 ta’ Marzu, 2014 Red
Baron Corporation Limited intrabtet mas-socjeta attrici sabiex toffri servizzi
ta’ ipprocessar ta’ pagamenti ai termini tal-istess ftehim. Il-process kien li I-

klijenti tas-socjeta attrici jaghmlu depozitu permezz tal-VISA jew MasterCard.
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Dawn jigu ttrasferiti mill-banek lis-so¢jeta Red Baron Corporation Limited
wara li jzommu 10% mill-fondi, li mbaghad kellha tghaddihom lis-socjeta
attrici Catapult Holding Inc fi zmien gimaghtejn minn meta tircievi I-fondi mill-
banek. ll-konvenuti, diretturi ta’ Red Baron Corporation Limited iddikjaraw fil-
ftehim succitati li Red Baron Corporation Limited kellha l-awtorizzazzjonijiet u
-licenzji kollha mehtiega sabiex topera’. B’danakollu, irrizulta mill-provi li dan
ma kienx minnu. lJirrizulta mid-depozizzjoni ta’ Dr Cynthia Debono Mizzi,
rapprezentanta tal-Authorization Unit tas-Servizzi Finanzjarji, responsabbli
biex tezamina applikazzjonijiet ghal servizzi finanzjarji, li la Red Baron
Corporation Limited u langas id-diretturi taghha (il-konvenuti) gatt

m’applikaw ghall-licenzja’;

(2) Red Baron Corporation Limited ghandha thallas lis-so¢jeta attrici,
$401,462.29c Amerikani, ekwivalenti, skont ir-rata applikabbli fit-18 ta’
Dicembru, 2014, ghal €323,082.48c kif muri fil-prospett esibit?;

(3) ll-pagamenti li s-socjeta konvenuta kellha tghaddi lis-so¢jeta attrici mill-
ewwel bdew jintbaghtu tard, imbaghad bdew jintbaghtu wkoll bin-nieqes,
sakemm f'Ottubru 2014 Red Baron Corporation Limited informat lis-socjeta
rikorrenti li ma kinitx sejra thallas I-ammonti dovuti lis-so¢jeta rikorrenti
stante li I-konvenuti diretturi ta’ Red Baron Corporation Limited allegaw li Red

Baron Corporation Limited kienet ser tinkorri multa minghand il-kumpannija

! Affidavit ta” Malcolm Azzopardi, para. 16.
> Fol. 427.
* Fol. 98 u 99.
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Master Card International minhabba |-fatt li s-so¢jeta attrici ma kinitx indikat
kif mehtieg in-natura tal-attivitajiet taghha fl-indirizz tas-siti taghha (“URL”).
Dan jirrizulta li mhuwiex minnu billi s-socjeta attri¢i dejjem agixxiet in buona
fede u dejjem indikat |-attivitajiet taghha bl-aktar mod ¢ar. Ghalhekk kwalsiasi
nuqggas ta’ indikazzjoni tal-attivita fug [-URLs hija interament attribwibbli lil
Red Baron Corporation Limited, li kienet ben konsapevoli min-natura tas-siti u

li kienet imgabbda sabiex tipprocessa I-pagamenti relattivi.

Is-socjeta Red Baron Corporation Limited, tramite d-diretturi konvenuti ma
gabet |-ebda prova konkreta sabiex jigu ssostanzjati |-allegazzjonijiet li kienet
ser tigi mmultata minn Master Card International. Dan jirrizulta fost |-ohrajn
mill-komunikazzjonijiet bejn il-partijiet li gew esibiti. Bi twegiba, id-diretturi
konvenuti pprovdew korrispondenza suspettuza li ma kinitx tidher li gejja
minn bank jew minn services provider bona fide. Mitlubin jipprovdu iktar
informazzjoni, id-diretturi gabu l-iskuza fjakka li ma setghux jipprovdu iktar

informazzjoni billi kienet miktuba bil-lingwa Thai.”

(4) ll-konvenut John Effinger beda jgib hafna skuzi ghan-nuqqas tal-pagamenti
bhal li ngabad f'maltempata. Dwar il-problema li allega li kien hemm mal-
Mastercard, dan ta verzjonijiet differenti: I-ewwel qal li ¢¢argjawh $25,000

multa imbaghad biddel din i¢-¢ifra ghal $250,000 u ghal $500,000, imbaghad

* Affidavit ta’ Gonzalo Jose Gomes Perez a fol. 337.
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dagga jghid li ¢-cifra kienet $250,000 u dagga $500,000. Huwa gatt ma

pprovda I-korrispondenza mal-Mastercard.’

(5) Irrizulta minn ricerka li ghamlet is-socjeta attrici online li I-konvenuti kienu

involuti f’allegazzjonijiet ta’ harassment sesswali ta’ minorenni.®

(6) Skont affidavit ta’ Mary Grace B. Flores, rapprezentanta ta’ Xingu Ventures
NV (Xingu) — kumpannija rregistrata fin-Netherlands, il-konvenuti gew

akkuzati mill-kumpannija taghha bi frodi simili fil-Filippini.’

(7) fi kwalunkwe kaz il-ftehim bejn il-partijiet fl-ebda mod ma jawtorizza lil
Red Baron Corporation Limited izzomm pagamenti a tenur tal-allegazzjonijiet
li gieghda taghmel, anke li kieku ma kinux totalment infondati kif fil-fatt

huma.

Ikkunsidrat:

[lli s-socjeta attrici ppruvat sal-grad ta’ probabbilta li trid il-ligi li I-konvenuti
agixxew bi frodi u mala fede stante li jirrizulta li dahlu fi ftehim mas-socjeta
attrici li fih iddikjaraw li kienu licenzjati sabiex joperaw, mentri fil-fatt ma

kinux. Imbaghad il-konvenuti zammew il-flus li suppost ghaddew lis-socjeta

> Para. 11 tal-affidavit ta’ Malcolm Azzopardi, mill-accounting department ta’ Island Gate Limited, li tamministra lis-
socjeta attrici, a fol. 391.
® para. 17 tal-affidavit ta’ Malcolm Azzopardi, a fol. 391.
7
Fol. 415.
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attrici taht il-pretest falz ta’ xi forma ta’ theddid ta’ sanzjonijiet da parti ta’

Master Card International.

[lli I-kuraturi deputati ma jaghmlu |-ebda difiza kontra |-provi dwar il-frodi
allegatament kommessa. Huma jganqglu kwistjoni wahda biss: dik li |-
konvenuti agixxew bhala diretturi ta’ kumpannija minnhom rapprezentata u
ghalhekk m’ghandhom I-ebda relazzjoni guridika personali mas-socjeta attrici.
[lli huwa minnu li d-dispozizzjonijiet tal- Att dwar il-Kumpanniji (Kap. 386 tal-
Ligijiet ta’ Malta) huma mahsuba, senjatament |-Artikolu 137 tieghu, biex
jizguraw li s-soc¢jeta taghmel tajjeb ghall-operat tad-diretturi taghha fdati bl-
amministrazzjoni taghha kif ukoll ghal min kellu pozizzjoni ta' responsabbilta
fit-tmexxija taghha. (Ara sentenza fl-ismijiet Catherine Galea vs. Milica

Micovic noe, Appell, 19.11.2001).

llli b’danakollu, kif jghid il-Professur Felic Cremona, il-personalita guridika

distinta ta’ kumpannija:

“is based on the assumption that companies are honestly and conscientiously
managed in the interests of both the members and the creditors of the company
concerned and of the general public”.

Illi fi kliem il-Professur Andrew Muscat, Principles of Maltese Company Law,

(2007):

“Apart from potential liability under the administrative and penal provisions in the
Companies Act, Directors may also be subject to administrative and penal sanctions
under various other laws. In the financial services sector, for example, liability, both
of an administrative and of a penal nature, could arise under a number of laws,
including the Prevention of Financial Markets Abuse Act, the Prevention of Money
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Laundering Act, and the Investment Services Act. Directors could also be exposed to
criminal liability under a variety of other laws, including, to name but a few, the
Social Security Act, the Income Tax Act, the Income Tax Management Act, the Value
Added Tax Act, the Merchant Shipping Act...

The criminal liability of directors for offences usually arises by virtue of article 13 of
the Interpretation Act which expressly provides:

“13. Where any offence under or against any provision contained in
any Act, whether passed before or after this Act, is committed by a
body or other association of persons, be it corporate or
unincorporate, every person who, at the time of the commission of
the offence, was a director, manager, secretary or other similar
officer of such body or association, or was purporting to act in any
such capacity, shall be guilty of that offence unless he proves that the
offence was committed without his knowledge and that he exercised
all due diligence to prevent the commission of the offence...”

i kull att kriminali jista’ jaghti lok ghal responsabbilta civili u ghalhekk il-
frodi, li hija att kriminali, kommessa minn direttur ta’ kumpannija, tesponieh
ukoll, personalment, ghad-danni ¢civili. Li I-frodi hija wahda mill-kazijiet li
fihom id-diretturi ta’ kumpannija jgorru responsabbilita personali, anke fl-
assenza ta’ dispozizzjoni ad hoc fil-ligi tal-Kumpanniji jew xi ligi ohra, gie
stabbilit fis-sentenza ta’ din il-Qorti, diversament ippreseduta, fl-ismijiet
Anthony Briffa vs. Vincent Oliver Abela®:
“Kemm mill-provi f'din I-istanza kif ukoll minn dak dezunt mis-sentenza tal-
Qorti tal-Appell Kriminali jidher ¢ar illi I-agir tal-konvenut kien mahsub biex
jeludi l-azzjoni tal-kredituri tal-kumpanija, fosthom l-attur. L-attijiet tal-
konvenut, kif fis-sentenza penali ravvizat, kellhom jitgiesu illeciti u

frawdolenti, mahsuba biex jingannaw u b'hekk jiddanneggjaw lill-attur. Taht
din i¢-cirkostanza |I-Qorti takkolji b'favur ir-regola bazata fuq il-buon sens li

® Deciza fit-28.03.2003 (PS).
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tghid illi "la frode non merita mai la protezione della legge" (Vol. XXVII P | p
725);

Jirrizulta illi r-responsabilita shiha ghal dik li hi I-gestjoni tal-kumpanija
konvenuta kienet f'idejn il-konvenut, qua "managing director" taghha;

L-attur tajjeb jirrileva fin-Nota tal-Osservazzjonijiet tieghu (fol. 700) illi fuq
it-taghlim gurisprudenzjali akkolt f'bosta sentenzi, "id-direttur f'socjeta hu
megjus bhala mandatarju tas-socjeta fir-relazzjonijiet interni ma' dik |-istess
soc¢jeta filwaqgt li hu kkunsidrat bhala r-rapprezentant ta' dik is-soc¢jeta fir-
relazzjonijiet taghha ma' terzi persuni. Minkejja din id-distinzjoni fil-prattika,
anke mil-lat legali, ftit jista' jkun hemm divergenza bejn dawn iz-zewg tipi ta'
rapprezentanza u dan in vista ta' dak li jipprovdi I-Artikolu 49 tal-Kodici tal-
Kummerc fir-rigward tal-ligi applikabbli ghal rapprezentanza kummergjali. Ir-
riferenza li jaghmel dan I-artikolu hi ghall-artikolu tal-ligi fil-Kodici Civili li
jitratta I-Mandat (Artikolu 1880(2) tal-Kodi¢i Civili). (Dottor Anthony H.
Farrugia nomine vs. Vernie Carbone nomine, Appell, 30 ta' Mejju, 2001);

Issa hu minnu li d-disposizzjonijiet tal-Att XXV tal-1995 |i jirrigwarda I-
Kumpaniji huma mahsuba, senjatament I-Artikolu 137 tieghu, biex jizguraw
li s-soéjeta taghmel tajjeb ghall-operat tad-diretturi taghha fdati bl-
amministrazzjoni taghha kif ukoll ghal min kellu posizzjoni ta' responsabilita
fit-tmexxija taghha. (Ara sentenza fl-ismijiet Catherine Galea vs. Milica
Micovic noe, Appell, 19 ta' Novembru, 2001);

B'danakollu ma hemmx dubiju li f'¢erti determinati sitwazzjonijiet d-direttur

ikun personalment responsabbli ghall-hsara bl-agir delittwuz minnu stess

kommessg;

Dwar din ir-responsabilta tad-diretturi jinghad fil-Palmer's Company Law
(21st Edition, 1968 page 572):

‘Any director who is party to a fraud or to the commission of any

other tort is personally liable to the injured party.’® This is on the

principle that whoever commits a wrong is liable for it himself, and,
nonetheless so, that he was acting as an agent or servant on behalf,

® Sottolinear ta’ din il-Qorti.
9 sottolinear ta’ din il-Qorti.
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and for the benefit of another; for the contract of agency, or service
cannot impose any obligation on the agent or servant to commit, or
assist in the committing of, fraud or any other wrong. The Company
may also be liable but that does not exonerate the director ...”;

Din is-silta... kienet il-pern li fugha I-Qorti tal-Appell Kummerd¢jali ffondat id-
decizjoni taghha tal-31 ta' Jannar 1977 fil-kawza fl-ismijiet John Bugeja vs.
Giuseppe Maria Vella Gatt proprio et nomine, u fejn ukoll il-konvenut gie
ritenut personalment in kolpa ghall-atti frawdolenti versu I-attur;

Dan stabbilit, b'applikazzjoni tal-principji generali tad-dritt, jitgies in kolpa
kull min fl-ghemil tieghu ma juzax il-prudenza, diligenza u hsieb ta' missier
tajjeb tal-familja (Artikolu 1032(1) tal-Kodic¢i Civili). Aktar inciziv ghall-
obbligazzjoni li titwieled mid-delitt hu I-Artikolu 1033 li ghal finijiet tal-htija
d-danneggjant jirrispondi kull meta jaghmel jew jongos li jaghmel, bil-hsieb
jew minghajr hsieb, xi haga li biha jikser xi dmir impost mil-ligi;

Fil-kaz in ispecje xejn ma jiggjova lill-konvenut mill-provi akkwiziti illi jista'
jinduci lill-Qorti ma tinkolpahx ghall-agir frawdolenti tieghu, li kif fuq muri,
ma jimmeritax il-protezzjoni tal-ligi. Multo magis, imbaghad, meta gja nstab
fi htija f'sede ohra fuq l-istess fatti, meritu tal-kawza odjerna;

ll-partecipazzjoni tal-konvenut in vesta proprio, u fil-mod kif fug imfisser,
tirrendih certament responsabbli in solidum mal-kumpanija konvenuta. Din
is-solidarjeta twieldet ex nunc mill-fatt illecitu tieghu, li jfisser li kieku ried I-
attur seta' fid-diskrezzjoni assoluta tieghu, ipproceda kontra I-konvenut
personalment gjaladarba dan, kif manifest, hu debitur in solidum. Ghax
dagskemm is-soc¢jeta konvenuta ghandha titgies responsabbli ghall-hlas tal-
merce konsenjata lilha, dagstant iehor il-konvenut personalment ghandu
jirrispondi ghal dan l-istess hlas, gjaladarba ghemilu pprecipita lezjoni ghad-
drittijiet kreditrici tal-attur”.
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Decide

Ghaldagstant ghal dawn il-motivi din il-Qorti qieghda tichad l-e¢¢ezzjoni
tan-nuqqas ta’ relazzjoni guridika mressga mill-kuraturi tal-konvenuti, u

tilga’ t-talbiet tas-socjeta attrici billi:

1. Tiddikjara li I-konvenuti agixxew in mala fede u bi frodi fil-funzjonijiet

taghhom ta’ diretturi tas-socjeta Red Baron Corporation Limited;

2. Tiddikjara konsegwentement li I|-konvenuti huma personalment
responsabbli ghat-telf finanzjarju mgarrab mis-socjeta attri¢i bhala
rizultat tal-mala fede u frodi fil-gadi tal-funzjonijiet taghhom ta’

diretturi tas-socjeta Red Baron Corporation Limited;

3. Tiddikjara li I-konvenuti ghandhom jaghtu lis-socjeta attrici is-somma
ta’ tliet mija tlieta u ghoxrin elf tnejn u tmenin Euro u tmienja u
erbghin centezmu (€323,082.48c) ekwivalenti ghall-erba’ mija u
wiehed elf u erba’ mija u tnejn u sittin Dollaru Amerikan u disgha u
ghoxrin ¢entezmu (US Dollars 401,462.29c), skont ir-rata ta’ kambju
applikabbli fit-18 ta’ Dicembru, 2014;

4. Tordna lill-konvenuti solidalment bejniethom ihallsu lis-socjeta attrici
s-somma ta’ tliet mija tlieta u ghoxrin elf tnejn u tmenin Euro u

tmienja u erbghin ¢entezmu (€323,082.48c) ekwivalenti ghall-erba’
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mija u wiehed elf u erba’ mija u tnejn u sittin Dollaru Amerikan u
disgha u ghoxrin ¢entezmu (US Dollars 401,462.29c), skont ir-rata ta’
kambju applikabbli fit-18 ta’ Dicembru, 2014.

Bl-ispejjez, inkluzi dawk tal-ittra ufficjali datata 18 ta’ Dicembru, 2014
u tal-mandat ta’ sekwestru kawtelatorju nru 81/15 u bl-imghax legali
mid-data jew dati meta I-ammont sar dovut sad-data tal-eventwali
hlas effettiv. B’dan izda l-ispejjez tal-kuraturi deputati ghandhom

jithallsu mis-socjeta’ attrici.

Mogrija.
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