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FIL-PRIM’AWLA TAL-QORTI CIVILI
IMHALLEF

ONOR. JOSEPH R. MICALLEF LL.D.

ILLUM it-Tlieta, 5 ta’ Lulju, 2016

Kawza Nru 25

Rik. Nru. 206/06JRM

EDEN LEISURE GROUP LIMITED (C — 4529)

VS

Tonio CASAPINTA; Casapinta Design Group Limited (C — 9216); Sign-It
Limited (C — 32228) u Paul Reuben Caruana

[I-Qorti:

Rat ir-Rikors Mahluf imressaq fl-14 ta’ Marzu, 2006, li bih u ghar-
ragunijiet hemm imfissra, il-kumpannija attrici talbet li din il-Qorti (a) issib
li I-isem li bih I-imharrkin, jew min minnhom, geghdin jingdew bih
f'attivita’ kummercjali taghhom fi stabiliment li jinsab fTa’ Qali, limiti tal-
Mosta b’sehh mis-16 ta’ Jannar, 2006, bl-uzu tal-kliem “Arena”, “Arena
One” u/jew kull isem iehor li jinkludi |-kelma “Arena” jikkostitwixxi
konkorrenza Zleali bi ksur tal-artikolu 32 tal-Kodici tal-Kummer¢; (b)
izzomm lill-imharrkin jew lil min minnhom milli jkomplu jingdew bl-isem
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“‘Arena” jew “Arena One” jew kull isem iehor li jinkludi I-kelma “Arena”; u
(¢) tikkundanna lill-imharrkin jew lil min minnhom ihallsuha bhala penali
s-somma ta’ hames mitt Lira Maltija (Lm 500) jew kull somma ohra li din
iI-Qorti jidhrilha xierqa ghas-saldu ta’ kull pretensjoni li hija jista’ jkollha
minhabba d-danni mgarrbin frott I-imdiba tal-imharrkin jew ta’ min
minnhom. Talbet ukoll l-ispejjez;

Rat id-degriet taghha tat-23 ta’ Marzu, 2006, li bih ordnat in-notifika tal-
atti lill-imharrkin u tat lill-kumpannija attrici direttivi dwar it-tressiq tal-provi
min-naha taghha;

Rat it-Twegiba Mahlufa mressqa mill-imharrkin fit-28 ta’ Marzu, 2006, li
biha lagghu ghall-azzjoni attri¢i billi ¢ahdu li [-uzu tal-kelma “Arena’
wahedha jista’ jnissel xi jedd ta’ proprjeta’ fil-kumpannija attrici ladarba
hija kelma ta’ uzu komuni jew generiku, u li jikkonsisti f'sinjali jew
indikazzjonijiet li fil-kummer¢ jistghu jservu biex ifissru x-xorta jew Il-iskop
mahsub ghall-ghoti ta’ servizzi jew prodott, u dan jixhdu I-isem innifsu li
tahtu I-kumpannija attrici tmexxi parti mill-kummerc¢ taghha, jigifieri “Eden
(Ice) Arena”. Ziedu jghidu li I-isem kummerdjali i geghdin jingdew bih
huwa “Arena One — The Malta Convention Centre” u mhux I-isem
“‘Arena” wahdu u b’hekk ma tista’ tinhalaq I-ebda konkorrenza Zleali bl-
isem maghzul mal-isem li tingeda bih il-kumpannija attrici. Minbarra dan,
huma qalu li jgawdu r-rapprezentanza esklussiva fMalta ta’ kumpannija
Ingliza bl-isem ta’ Arena Structures Limited li taghmel mill-Arena Group,
u kien bis-sahha tal-ftehim milhug bejnhom u din il-kumpannija li huma
nghataw il-jedd li jaghmlu uzu mill-kelma “Arena” bhala parti mill-
avvjament internazzjonali li dik il-kumpannija barranija tgawdi fil-gasam
ta’ strutturi metallici |i jittellghu biex jintramaw fihom attivitajiet ta’
promozzjoni kummercjali jew ta’ xort'’ohra, maghduda dawk sportivi, li
jaghtu t-tifsira etimologika tal-kelma ‘arena’ kif mifhuma sa minn zminijiet
imbeghda. Wara li taw lista ta’ bnadi mxerrdin mar-Renju Unit fejn
tintuza I-kelma “Arena” b’rabta ma’ attivitajiet bhal dawn, temmew jghidu
li I-isem Ii bih il-kumpannija attri¢i hija maghrufa fl-ogsma kollha tan-
negozju taghha huwa “Eden” u mhux “Arena” u ghalhekk ma hemm I-
ebda bizgha jew tehdida li |I-ghazla taghhom sejra tohloq konfuzjoni
fmohh in-nies ghall-finijiet tal-artikolu 32 tal-Kapitolu 13 tal-Ligijiet ta’
Malta,;

Rat id-degriet taghha tal-10 ta’ Awwissu, 20062, li bih gieghdet il-kawza
fuq il-Lista tal-Kawzi ta’ Qabel is-Smigh (‘pre-trial’) u hatret lill-Avukat
Maria Dolores Gauci bhala Assistent Gudizzjarju biex tmexxi dak I-
istadju tal-kawza;

! Pagg. 13 — 4 tal-process
% Pag. 61 tal-process
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Rat ix-xhieda mismugha mill-Assistent Gudizzjarju u |-provi dokumentali
mressgin mill-istess xhieda;

Rat id-degriet taghha tat-13 ta’ Lulju, 20072, li bih u fuq talba maghmula
mill-imharrkin Tonio Casapinta u Casapinta Design Group Limited
b’rikors taghhom tas-16 ta’ Mejju, 2007, awtorizzathom biex iressqu
Twegiba Mahlufa ulterjuri u fisimhom biss;

Rat it-Twegiba Mahlufa Ulterjuri mressqa mill-imharrkin Tonio Casapinta
u Casapinta Design Group Limited fit-12 ta’ Ottubru, 2007, li biha lagghu
ghall-azzjoni attri¢i billi, b’mod preliminari, galu li ma kinux il-kontraditturi
legittimi tal-istess azzjoni u jmisshom jinhelsu milli jibqghu fil-kawza bi
spejjez ghall-kumpannija attri¢i. Fil-mertu, laqghu billi galu li t-talbiet
attrici ma jmisshomx jintlagghu fil-konfront taghhom ghaliex huma ma
ndahlu xejn fil-kaz kollu u li sa minn gqabel ma nfethet il-kawza, kienu
diga’ qatghu kull rabta mal-kwestjoni;

Rat id-degriet taghha tal-11 ta’ April, 2008, li bih gieghdet il-kawza fuq il-
Listi tal-Kawzi ghas-Smigh;

Rat il-verbal tas-smigh tat-2 ta’ Di¢embru, 2008%, li bih l-avukati difensuri
tal-partijiet gharrfu lill-Qorti li kienu qeghdin jippruvaw jaslu
farrangament bonarju bejniethom barra |-Qorti;

Rat i I-partijiet bagghu ma sabux arrangament bonarju bejniethom;
Semghet it-trattazzjoni tal-avukati tal-partijiet;

Rat I|-atti kollha tal-kawza;

Rat id-degrieti taghha li bihom halliet il-kawza ghas-sentenza,;
Ikkunsidrat:

lIli din hija azzjoni dwar konkorrenza zlejali. ll-kumpannija attri¢i (minn
issa | hemm imsejha “Eden”) tghid li bl-uzu li I-imharrkin kienu geghdin
jaghmlu mill-isem ta’ “Arena One” dwar struttura metallika li ttellghet fTa’
Qali, kienet gieghda ssir konkorrenza bi ksur tal-artikolu 32 tal-Kodici tal-
Kummer¢, ghaliex dak I-isem kien johlog konfuzjoni fl-imhuh mal-isem i

% Pag. 111 tal-process
* Pag. 188 tal-process
5 ta’ Lulju, 2016



Rik. Nru. 206/06JRM

tuza hija “Eden Arena” dwar attivita’ kummercjali taghha. Hija gieghda
titlob il-hlas tal-penali mahsuba mil-ligi minhabba dan il-ksur;

lIli ghal din l-azzjoni, l-imharrkin lagghu billi ¢ahdu i I-uzu tal-kelma
“‘Arena” wahedha jista’ jnissel xi jedd ta’ proprjeta’ fil-kumpannija attriCi
ladarba hija kelma ta’ uzu komuni jew generiku, u li jikkonsisti f'sinjali jew
indikazzjonijiet li fil-kummer¢ jistghu jservu biex ifissru x-xorta jew l-iskop
mahsub ghall-ghoti ta’ servizzi jew prodott, u dan jixhdu I-isem innifsu li
tahtu I-kumpannija attrici tmexxi parti mill-kummerc¢ taghha, jigifieri “Eden
(Ice) Arena”. Ziedu jghidu li I-isem kummerdjali i geghdin jingdew bih
huwa “Arena One — The Malta Convention Centre” u mhux I-isem
“‘Arena” wahdu u b’hekk ma tista’ tinhalaq I-ebda konkorrenza zZleali bl-
isem maghzul mal-isem li tingeda bih il-kumpannija attri¢ci. Minbarra dan,
huma qalu li jgawdu r-rapprezentanza esklussiva f'Malta ta’ kumpannija
Ingliza bl-isem ta’ Arena Structures Limited li taghmel mill-Arena Group,
u kien bis-sahha tal-ftehim milhug bejnhom u din il-kumpannija li huma
nghataw il-jedd li jaghmlu uzu mill-kelma “Arena” bhala parti mill-
avvjament internazzjonali li dik il-kumpannija barranija tgawdi fil-gasam
ta’ strutturi metalli¢i |i jittellghu biex jintramaw fihom attivitajiet ta’
promozzjoni kummercjali jew ta’ xort'ohra, maghduda dawk sportivi, li
jaghtu t-tifsira etimologika tal-kelma ‘arena’ kif mifhuma sa minn zminijiet
imbeghda. Wara li taw lista ta’ bnadi mxerrdin mar-Renju Unit fejn
tintuza |-kelma “Arena” b’rabta ma’ attivitajiet bhal dawn, temmew jghidu
li I-isem i bih il-kumpannija attrici hija maghrufa fl-ogsma kollha tan-
negozju taghha huwa “Eden” u mhux “Arena” u ghalhekk ma hemm I-
ebda bizgha jew tehdida li |-ghazla taghhom sejra tohloq konfuzjoni
fmohn in-nies ghall-finijiet tal-artikolu 32 tal-Kapitolu 13 tal-Ligijiet ta’
Malta,;

lIli permezz ta’ Twediba ulterjuri li thallew igajmu fi stadju mwahhar tal-
kawza, I-imharrkin Tonio Casapinta u Casapinta Design Group Limited
(aktar 'l hemm imsejhin “Casapinta”) lagghu billi, b’mod preliminari, qalu
li ma kinux il-kontraditturi legittimi tal-istess azzjoni u jmisshom jinhelsu
milli jibqghu fil-kawza bi spejjez ghall-kumpannija attri¢i. Fil-mertu,
lagghu billi qalu li t-talbiet attrici ma jmisshomx jintlagghu fil-konfront
taghhom ghaliex huma ma ndahlu xejn fil-kaz kollu u li sa minn qabel ma
nfethet il-kawza, kienu diga’ gatghu kull rabta mal-kwestjoni;

lIli ghal dak li jirrigwarda |-fatti rilevanti li johorgu mill-atti tal-kawza
jirrizulta li sa mill-2001Eden kienet nediet u fethet stabbiliment
fPaceville, limiti ta’ San Giljan, mghammar bhala ‘ice rink’ u msemmi
“‘Eden Ice Arena”. Billi I-progett ma rrizultax vijabbli, fis-sena 2003 il-bini
nbidel multi-purpose hall ghal attivitajiet bhal fieri, parties u kuncerti, u
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twaqqghet il-kelma “Ice
kummercjali usa’;

mill-isem u beda jintuza ghal ghanijiet

llli minkejja Ii fir-reklamar jintuza’ l-isem “Eden Arena”, skond Simon
Decesare, Business Administration Manager tal-Eden Group, il-pubbliku
in generali u n-nies tax-xoghol jirreferu ghaliha bhala “L-Arena” u bhala
prova esebixxa ghadd ta’ e-mails®. 1zid ukoll li “kemm-il darba nisma’ lil
hafna nies jirrreferu ghas-sit bhala “L-Arena” u “The Arena” u mhux
dejiem “Eden Arena” Minn dawn l-emails, fwahda minnhom l-isem
“Arena” inkiteb minn Simon Decesare nnifsu® u dan minghajr I-ittra
kapitali “A”; ohra kienet miktuba mill-Uffi¢¢ju tal-Prim Ministru li jidher li
kien midhla mal-post® ohra minn Sarah Decesare li rriferiet ghaliha bhala
“Eden Arena”® u ohra minn Frank’s garage, li hija ditta ta’ operaturi tat-
taxis li mill-kontenut taghha jidhru li kienu wkoll midhla mal-post™. Mar-
rikors guramentat giet annessa e-mail minn Damian Casapinta li jigi bin
direttur ta’ wahda mis-socjetajiet konvenuti li jirreferi ghall-post bhala
“the Arena”.

[lli lejn il-bidu tal-2006, I-imharrkin bdew kampanija ta’ promozzjoni ghat-
twaqqif ta’ struttura mghottija fl-inhawi tal-Park Nazzjonali fTa’ Qali, limiti
tal-Mosta, biex isservi bhala mkien li fih isiru attivitajiet ta’ natura
kummerdjali jew sportivi*?;

llli l-imsemmija struttura ghamlet zmien tintuza fLondra u maghrufa
bhala [-“Wembley Arena”. Ill-kumpannija mharrka Sign-It xtrat |-
imserlr;mija struttura u gabitha f'Malta u bdiet tirriklamaha bhala “Arena
One”",

llli fi Frar tal-2006, Eden baghtet ittra ufficjali lill-imharrkin biex tittobhom
jiegfu minnufih milli jaghmlu uzu aktar mill-kliem “Arena”. “Arena One”
jew xi isem iehor li jkun fih il-kelma ‘Arena*® u billi l-imharrkin ma
accettawx dak li ntalbu jaghmlu, Eden fethet din il-kawza fl-14 ta’ Marzu,

2006;

lli l-isem “Eden Arena’ gie rregistrat fit-13 ta’ Ottubru 2006"°, jigifieri
wara |-ftuh tal-kawza, izda b’sehh mill-15 ta’ Frar ta’ dik I-istess sena.

® Dok “ELG1”, fpag. 6 tal-process
® Dok “ELG SD6” fpagg 45 sa 55 tal-process
" |bid. fpag. 46 tal-process
® |bid. fpag. 47 tal-process
° Dok 2, fpag. 50 tal-process
pok 3 fpag. 52 tal-process
" Dok 4, fpagg. 54 — 5 tal-process
2 Dok “ELG3”, pag. 9 tal-process
'3 Ara Dok “ELG4”, f'pag. 10 tal-process
Dok “ELG5”, fpag. 11 tal-process
'* Dok “SD” fpagg. 70 — 1 tal-process
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Qabel ma ntlagghet it-talba  ghar-registrazzjoni'®,  ghaddiet
korrispondenza bejn Eden u I-Uffic¢ju tal-Proprjeta’ Industrijali dwar

kemm Eden setghet tippretendi I-uzu esklussiv tal-kelma “Arena™’;

lIli ghal dak li jirrigwarda |-konsiderazzjonijiet ta’ natura legali marbutin
mal-kaz, kif jidher ¢ar mill-att promotur, din hi kawza dwar konkorrenza
Zleali bbazata fuq I-artikolu 32 tal-Kapitolu 13 tal-Ligijiet ta’ Malta i jghid
hekk: “ll-kummercjanti ma jistghux jaghmlu uzu ta’ ebda isem, marka jew
sinjal distintiv Ii jistghu jgibu tahwid ma’ isem, marka jew sinjal distintiv
iehor uzati skont il-ligi minn haddiehor, ukoll jekk dan |-isem, marka jew
sinjal distintiv ta’ haddiehor ma jkunux irregistrati skont I-Att dwar it-
Trademarks, lanqas ma jistghu jaghmlu uzu ta’ ismijiet ta’ ditti jew ta’
ismijiet fittizji i jistghu jqarrqu lil haddiehor fuq il-vera importanza tad-
ditta.”;

[lli minn kliem I-imsemmija dispozizzjoni tal-ligi johrog li I-legislatur innifsu
jghid espli¢itament li I-azzjoni naxxenti taht il-Kapitolu 416 tal-Ligijiet ta’
Malta hija differenti u distinta mill-azzjoni dwar il-konkorrenza zleali ghall-
finijiet tal-imsemmi artikolu 32 tal-Kap. 13 u dana billi I-ewwel azzjoni hija
intiza sabiex tipprotegi r-redistrazzjoni ta’ trademark, filwaqt li t-tieni
azzjoni hija intiza biex tirregola I-konkorrenza bejn il-kummerc¢janti fit-
tmexxija tan-negozju taghhom. Tant li jista’ jkun hemm konkorrenza
zleali ma’ isem, marka jew sinjal distintiv li ma jkunux irredistrati bhala
trademarks. Dan hu hekk ghaliex id-dritt tal-proprjeta’ tal-markju jezisti
indipendentement mir-redistrazzjoni u qieghed fuq I-istess princCipji
generali tad-dritt komuni i minnhom huma regolati I-pussess u I-
proprieta’'®. Ir-registrazzjoni ta’ marka tal-kummeré ma tohlogx id-dritt
tal-proprjeta’ tal-marka, izda biss tiddikjara u tirrendi pubbliku dak id-dritt
fil-konfront ta’ terzi'®;

llli jinghad ukoll li l-artikolu 32 tal-Kapitolu 13 huwa mahsub biex
jikkastiga s-serq ta’ klijenti min-naha ta’ kummercjant bis-sahha ta’
spekulazzjoni fuq il-konfuzjoni ma’ prodotti konkorrenti, b’mod li ma
jhallix li kummercjant imexxi n-negozju tieghu b’'mod li jhajjar ix-xerrejja i
jhawdu |-merkanzija jew in-negozju tieghu ma I-merkanzija jew in-
negozju ta’ haddiehor. Il-fatt jekk dan it-tahwid ikunx frawdolenti jew biss
acc¢identali jew imnissel minn zball ma jaghmel I-ebda differenza, u I-
atteggament tal-kummercjant |i jgarraq hija rilevanti biss ghad-
determinazzjoni tal-penali kif mahsuba fl-artikolu 37 tal-istess Kodi¢i®°;

16 Xhieda ta’ John Richards, fpagg. 94 — 6 tal-process
7 Dokti fpagg 74 — 5 tal-process
'8 Kumm 3.3.1953 fil-kawza fl-ismijiet Sammut noe vs Salomone (Kollez. Vol. XXXVILiii.820)
9 App. Civ. 21.3.1949 fil-kawza fl-ismijiet Farrugia noe vs Benjacar noe (Kollez. Vol: XXXIILi.721)
% App. Civ. 15.11.2005 fil-kawza fl-ismijiet Avukat Luigi Sansone noe vs Philip Cassar Torregiani et noe
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[lli min-naha I|-ohra |-legislatur ma jelabora xejn, u ma jaghti I-ebda hijiel,
ta’ liema ghamla ta’ uzu tista’ ggib tahwid bejn isem, marka jew sinjal
distintiv iehor, aktarx billi din hija iktar kwistjoni ta’ fatt milli ta’ ligi u
ghalhekk tista’ tiehu suriet indefiniti skond id-dinamika li dejjem tevolvi
fid-dinja tal-kummer¢. B’danakollu, mill-esperjenza prattika tal-
gurisprudenza u mit-teoriji minsuga mit-trattisti in materja jistghu jinstiltu
dawn il-principji li, ghalkemm qatt ma jistghu ikunu ezawrjenti jew
definittivi, b’danakollu jservu ta’ linja-gwida ghas-soluzzjoni tat-tilwimiet |i
spiss jingalghu fdin il-materja dwar xjammonta ghal deceptive
resemblance jew bil-Malti, xebh Ii jgarraq;

llli fl-ewwel lok, dwar (1) x’jammonta ghal xebh li jgarrag huwa
kwistjoni ta’ fatt, li jiddependi fuq il-gudizzju tal-gudikant. Fi kliem Mr.
Justice Warrington, “it seems to me that each of these cases must be
looked at by itself, and the Judge looking at the label, or the get-up, or
the device, whatever it may be that is complained of, with such
assistance as to the practice of the trade as he can get from witnesses,
must decide for himself whether the article complained of is calclulated

to deceive or not™*:

[lli, fit-tieni lok, (2) m’hemmx bzonn ikun hemm identita” bejn iz-zewg
ismijiet, marki, jew sinjali distintivi; bizzejjed ikun hemm il-
possibilita’ li I-konsumatur ihawwadhom: “A costituire la fraudolente
imitazione d’un marchio di fabbrica (dan, fil-fehma ta’ din il-Qorti, jghodd
ukoll ghal isem u ghal marka distintiva) contemplata dalla nostra legge,
non e’ necessaria la imitazione perfetta d’'un marchio legalmente usato
da altri, ma basta che tale imitazione sia tale da poter trarre in inganno
la generalita’ dei compratori; I'attitudine del marchio imitato a trarre in
inganno sulla natura dei prodotti e* /'elemento richiesto dalla legge per
stabbilire la contraffazione, e basta la possibilita’ della confusione fra le
due marche perche" si abbia usurpazione”®. Huwa bizzejjed li tezisti |-
possibilita® ta’ konfuzjoni bejn iz-zewg prodotti®®;

I1li, fit-tielet lok, (3) fix-xebh titgies “the idea of the mark”?*: fi kliem
iehor, “the leading characteristic...a critical comparison of two marks
might disclose numerous points of difference, and yet the idea which
would remain with any person seeing them apart at different times might
be the same”®. “A court will concentrate on the aspect of the mark that

! Fil-kawza Schweppes Ltd. vs. Gibbens li giet approvata mill-maggoranza tal-Imhallfin tal-Qorti tal-Appell u mill-House of
Lords

2 Qorti tal-Appell ta’ Malta, ippreseduta mill-President Sir Joseph Carbone; u l-imhallfin Baruni Chapelle u Dr. Debono, i¢éitata
izda minghajr ma jinghata l-isem tal-kawza fil-sentenza tal-Qorti tal-Kummer¢ ippreseduta mill-imhallef William Harding
07.06.1950 fil-kawza fl-ismijiet Vassallo vs Caruana et — (Kollez. Vol: XXXIV.iii.813)

ZApp. Kumm. 20.1.1950 fil-kawza fl-ismijiet Portanier et vs Abela et (Kollez. Vol: XXXIV.i.317)

2 Kerley, On Trade Marks and Trade Names (2001) § 8 — 20 pag. 232

% Rapport tal-Kumitat ta’ Lord Herschell icéitat mill-imhallef William Harding fKollez. Vol. XXXIV.iii.813
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Is most likely to be memorable - the idea of the mark as is sometimes

called”?®;

[lli dan ifisser li sabiex tirnexxi I-azzjoni attrici jrid jintwera |li hemm xebh
bejn il-marki u li dan ix-xebh huwa tali li tezisti |I-probabilita’ ta’” konfuzjoni
min-naha tal-pubbliku, maghduda I-probabilita’ ta’ assocjazzjoni tal-
istess marki, b’dan li ghal dak li huwa il-kaz odjern, ikun hemm il-
probabilita’ li I-markju registrat mill-kumpannija mharrka jkun konfondibbli
mal-markju wzat u registrat minn Eden, u f'dan il-kuntest huwa bizzejjed
li I-istess marka 'mill-kumpless taghha tista' tinganna lix-xerrej, fis-sens li

jhallat merkanzija ta' wiehed mal-merkanzija ta’ l-iehor »*';

[lli, fir-raba’ lok, (4) ix-xebh irid ikun tali li jgarraq bi bniedem normali.
“The whole question in these cases is whether the thing is such that in
the ordinary course of things a person with reasonable apprehension
and with proper eyesight would be deceived. This has been cited as
being an epitome of the principles of law applicable to cases of this
kind”.?® It-trattist Bosio jsemmi mediocre occulatezza; u ma tantx ghandu

tort dana l-awtur meta jghid, a propozitu, illi “se si puo™ pretendere che
ogni individuo vada cauto nelle cose tutte della vita, norzlgsi puo’ far colpa

a chi non vive in perpetua diffidenza di se" e degli altri”*~;

llli, fil-hames lok, (5) |-imitazzjoni trid tkun tali li tista’ tinganna I-
generalita® tal-konsumaturi dwar in-natura tal-prodotti®®.  Fil-fatt
huwa stabilit illi jekk I-impressjoni generali ta' kull marka hija identika,
tista' tirrizulta I-konfuzjoni mehtiega biex tikkostitwixxi I-konkorrenza,
minkejja d-differenzi fid-dettalji**. Inghad ukoll li “ma hemmx dubju i I-
konfondabilita' bejn iz-Zzewgt marki hija kwistjoni ta' fatt, u ma hemmx
bZzonn li jkun hemm identita’ fl-ismijiet uzati izda bizzejjed li jkun hemm
xebh li jwassal ghal zball (‘"Profs. J. Micallef et vs Silvio Camilleri et' -
23 ta' Frar 2001) u fdan is-sens il-potenzjalita’ ta' konfuzzjoni hija
bizZzejjed ('Joseph Tanti Palmier vs Joseph Caruana Curran nomine'
- Vol. XLIX.iii. 1099) u fdan il-kuntest irid isir ezami tac-cirkostanzi kollha
tal-kaz, u I-mistoqgsija li trid tigi indirizzata hija jekk xerrej komuni — la dak
fitt u langas dak aljenat, la intelligenti u langas injorant — u ghalhekk
dak li jigi kkunsidrat bhala persuna komuni u normali, jew dawk li issejhu
bhala 'ordinary man and woman who would take ordinary care in
purchasing what goods they require, and if desiring a particular brand,
would take ordinary precautions to see that they get it' (‘'Thorne & Co.
Ltd vs Sandaw' - 1912) jistax jigi indott sabiex inter alia jahseb li 'the

% \W.R. Cornish - Intellectual Property: Patents, Copyright, Trademarks and Allied Rights (Sweet & Maxwell, 1999)

27 App Kumm. 30.6.1936 fil-kawza fl-ismijiet Vella Zarb noe vs Portelli noe et (Kollez. Vol: XXIX. 288 )

8 pearce, The Law as to Imitation and Deception in Trade, (1928) pagna 81

% Kollez. Vol. XXXIV.iii.813

% App. Kumm. 20.1.1950 fil-kawza fl-ismijiet Portanier et vs Abela et (Kollez. Vol: XXXIV.i.317)

% p.A. LSO 16.1.2014 fil-kawza fl-ismijiet St. George’s Bay Hotel Ltd vs Bay Street Hotel Complex Ltd et (mhix appellata)
5 ta’ Lulju, 2016
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plaintiff has assumed responsibility for the quality of the defendant's
goods or services’..”?. Kemm hu hekk, inghad ukoll |i persuna tista’ tigi
ikkonsidrata bhala illi tkun imhawda bjn prodott u iehor jekk kemm-il
darba tassumi skorrettament illi hemm rabta ekonomika wiesgha bejn il-
prodott jew marka ta’ kummercjant u I-prodott jew marka ta’ kummerc¢jant
konkorrent b’mod li, per ezempju, x-xerrej jemmen illi wahda tkun
affiljata jew licencee ta' I-ohra®;

i fis-sitt lok, (6) irid jitgies kif ix-xebh jolgot kemm lill-ghajnejn kif
ukoll lill-widnejn tal-konsumatur. “The resemblance between the two
marks must be considered with reference to the ear as well as to the
eye”.** Flimkien mal-aspett grafiku, iridu jitgiesu wkoll l-aspett fonetiku u
l-aspett akustiku®>;

lli fis-seba’ lok, (7) I-isem, marka jew sinjal iridu jkunu distintivi, jew,
fin-nugqgas, ikunu assumew tifsira sekondarja. Tabilhagg dan huwa
l-uniku kriterju li I-ligi titlob espressament fl-artiklu 32 tal-Kap 13.
Ghalhekk mhux kull isem, marka, jew sinjal uzat jinghata I-harsien tal-ligi
minn ikkupjar tal-kompetituri fis-sug. Ismijiet gejografici jew generici
bhala tali, jew kunjomijiet tal-proprjetarji ta’ negozju, mhumiex imharsa —
sakemm ma jkunux assumew tifsira sekondarja (secondary meaning)
jigifieri li Pmohh il-pubbliku jkunu assocjati ma’ sid partikolari, u ma’ hadd
iktar. ll-piz tal-prova li isem bhal dan ikun sar distintiv jaga’ fuq spallejn
min jallega I-konkorrenza Zleali. F’sentenza tal-Privy Council, fkawza
appellata mill-Qrati Maltin, intqal li “So far as concerns the question
whether the word “Chritien’s” had acquired a secondary meaning, their
Lordships are unable to discover that any attempt was made to establish

this essential fact™®:

llli huwa stabilit ukoll li “.. .. the name of a person or words forming part
of the common stock of language, may become so far associated with
the goods of a particular maker that it is capable of proof that the use of
them by themselves without explanation or qualification by another
manufacturer would deceive a purchaser into the belief that he was
getting the goods of A when he was really getting the goods of B”*’. Dan
ir-ragunament wassal lill-Imhallef Prof. E. Ganado biex jirritjeni li I-kelma
“Turkish” ghalkemm kienet kelma gejografika, u li kienet uzata ghal tletin
sena minn ditta partikolari b’riferenza ghal sigaretti li kienet tbiegh, kienet
saret wahda distintiva, ghax dawk li jpejpu kienu kollha jassoc¢jaw il-

%2 p A. RCP 30.3.2011 fil-kawza fl-ismijiet Av. Philip Manduca noe vs Consolidated Biscuit Co Ltd et (mhix appellata)
% App. Civ. 16.3.2009 fil-kawza fl-ismijiet Av. Luigi A. Sansone noe vs Av. Joseph P. Bonnici noe
% Kerly, op.cit, pag. 243
% Taeschner Chemische Fabrik v Istituto Gazzone, Qorti tal-Kassazzjoni Taljana, 20.06.1935; Barbieri v Bianchi, Qorti ta’
Vercelli, 22.11.1935
% pr. Council. App. 16.10.1930 fil-kawza fl-ismijiet William Dimech v Goffredo Alessandro Critien
%" Camel Hair Betting Case — per Herschell LJ — ié¢itat minn Kerly, On Trade Marks, (6th Edition), pag. 588
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kelma “Turkish” ma’ prodott ta’ dik id-ditta: “Che non puo” essere messo
in dubbio, perche’ venne esuberantemente provato dall’attore colle
molteplici prove escusse nell’altro giudizio tra le stesse parti a cui Si
fece riferimento, di essere stata la detta parola “Turkish” usata da piu" di
trenta anni nel commercio locale del genere in quistione come denotante
uno speciale prodotto della casa attrice, tanto che la generalita’ dei
consumatori, socialmente di dipo medio, capiscono ed intendono colla
parola “Turkish” quel determinato prodotto spacciato dalla detta Casa”®.
lllum facilment wiehed jista’ jigih fmohhu I-kliem “Apple” u “Windows” li,
minbarra t-tifsira komuni taghhom ta’ “tuffiena” u “twieqi” rispettivament,
huma minnufih u fa¢ilment assoéjati mohh tal-bi¢c¢a I-kbira tan-nies tad-
dinja kollha bhala ismijiet ta’ azjendi gganti tal-kompjuters u ta’ software
marbut maghhom;

lIli ma jistax jonqos li hemm firxa shiha ta’ fama li prodott b’isem generiku
jista’ jkollu, u din il-fama trid tkun b’sahhitha bizzejjed biex fost il-pubbliku
in generali l-isem ikun ukoll facilment assocjat mal-prodott ta’ ditta
partikolari. Dan huwa llustrat tajjeb hafna fi kwistjoni dwar I-uzu tal-
kelma komuni “COACH” minn ditta rinomata ta’ prodotti lussuzi fl-Istati
Uniti tal-Amerka: “The fame of the registered mark plays a "dominant”
role in the DuPont [1367] analysis, as famous marks "enjoy a wide
latitude of legal protection." Recot, Inc. v. M.C. Becton, 214 F.3d 1322,
1327 (Fed.Cir. 2000); see also Palm Bay Imports Inc. v. Veuve Clicquot
Ponsardin Maison Fondee En 1772, 396 F.3d 1369, 1374 (Fed.Cir.
2005) ("[A] strong mark . . . casts a long shadow which competitors must
avoid" ). A famous mark is one that has "extensive public recognition
and renown." Bose Corp. v. QSC Audio Prods. Inc., 293 F.3d 1367,
1371 (Fed.Cir.2002). .... Fame for purposes of likelihood of confusion is
a matter of degree that "varies along a spectrum from very strong to very
weak."Palm Bay, 396 F.3d at 1375 (quoting In re Coors Brewing
Co., 343 F.3d 1340, 1344 (Fed.Cir.2003)). Relevant factors include
sales, advertising, length of use of the mark, market share, brand
awareness, licensing activities, and variety of goods bearing the
mark. Recot, 214 F.3d at 1326; see also Bose, 293 F.3d at 1371 ("[O]ur
cases teach that the fame of a mark may be measured indirectly, among
other things, by the volume of sales and advertising expenditures of the
goods traveling under the mark, and by the length of time those indicia
of commercial awareness have been evident."). The party asserting
that its mark is famous has the burden to prove it *. Leading
Jewelers Guild, Inc. v. LJOW Holdings, LLC, 82 U.S.P.Q.2d 1901, 1904
(T.T.A.B.2007) ("It is the duty of a party asserting that its mark is famous
to clearly prove it."). .. .. It is well-established that fame is insufficient,

% Kumm. 14.2.1933 fil-kawza fl-ismijiet Colombos vs Lee (Kollez. Vol: XXVIILiii.1057)
% enfasi mizjuda minn din il-Qorti
5 ta’ Lulju, 2016
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standing alone, to establish likelihood of confusion.*® Univ. of Notre
Dame Du Lac v. J.C. Gourmet Food Imports Co., Inc., 703 F.2d 1372,
1374 (Fed. Cir.1983) ("Likely . . . to cause confusion means more than
the likelihood that the public will recall a famous mark on seeing the
same mark used by another.") (internal quotations omitted). Although
fame cannot overwhelm the other DuPont factors, we are mindful that it
"deserves its full measure of weight in assessing likelihood of
confusion." Recot, 214 F.3d at 1328 (noting that "fame alone cannot
overwhelm the other DuPont factors as a matter of law")"**;

llli I-Qorti sejra tghaddi biex tqis dawn minn fost il-prin¢ipji ewlenin fil-
gasam tad-dritt u tara kif jogoghdu mac-cirkostanzi tal-kaz li ghandha
quddiemha. Jirrizulta li Eden tuza l-isem “EDEN ARENA” filwaqt Ii s-
socjeta’ mharrka Sign It tuza l-isem “ARENA ONE - The Malta
Convention Centre” (aktarx li |-ahhar erba’ kelmiet jintuzaw f'daqgs
izghar mill-ewwel zewg kelmiet — ara d-dokument esibit fpa’na 10 tal-
process. Minbarra dan, l-isem “Eden Arena” (ukoll kif registrat mal-
Uffiééju tal-Proprjeta’ Industrijali) huwa akkumpanjat minn logo grafiku®* li
hu parti integrali tal-isem u prodott offrut minn Eden. Ma jirrizultax mill-
provi li lI-isem tal-imharrkin juza logo ukoll u, wisq ingas, logo i jixbah lil
dak uzat minn Eden;

llli biex isahhu I|-kaz rispettiv taghhom, iz-zew§ nahat ingdew b’intervent
ta’ persuni mgabbdin minnhom. Eden talbet u nghatat “opinjoni esperta”
mahlufa mill-Professur Daniel Massa, ex-Dekan tad-Dipartiment tal-Ingliz
fl-Universita'ta’ Malta, u ghalliem fil-Communication Studies fl-istess
universita® kif ukoll universitajiet barranin*®. Min-naha I-ohra, Sign It
gabbdet ditta ta’ konsulenza biex taghmel ‘quantitative research survey’
dwar l-effett tal-kelma “arena” mal-konsumatur Malti**;

llli r-rapport tal-Professur Massa jidher li sar b’mod li huwa ntwera t-
Twegiba Mahlufa tal-imharrkin (kemm hu hekk jirreferi espressament
ghall-ghadd ta’ ec¢ezzjonijiet li tgajmu) u jiddikjara li kien ser iwiegeb
uhud minnhom. Jibda biex iwiegeb ghall-e¢¢ezzjoni li I-kelma “arena”
hija wahda generika, billi jirribatti li kelma bhal din, ikkombinata ma’
kliem iehor, u uzata barra mill-kuntest tat-tifsira normali taghha, tista’
tammonta ghal kelma distintiva, u jghid li dan hu hekk “within most
countries within the European Union, and including Malta”. Dan jaghmlu
minghajr ma jic¢ita awtoritajiet rilevanti. Bir-rispett kollu lejn I-gharef
professur din hija opinjoni legali li ma tagax taht il-kompetenza esperta

“% enfasi mizjuda minn din il-Qorti
! Coach Services Inc. v. Triumph Learning LLC — 21.02.2012, United States Court of Appeals, Federal Circuit, per imhallef
O’Malley, Circuit Judge
2 P'pag. 6 tal-process
3 Dok “ELG DM, fpagg. 57 — 9 tal-process
“ Dok “GMF”, fpagg. 113 sa 142 tal-process
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tieghu u ghalhekk ma tistax titgies bi prova li I-Qorti ghandha toqghod
fugha®™. Minbarra dan, l-istess relazzjoni tkompli twiegeb I-eécezzjoni i
l-isem Arena One — The Malta Convention Centre jitfa’ I-enfasi fuq I-
ewwel zewg kelmiet u effettivament huma dawn I-ewwel zewg kelmiet li
ged jintuzaw. Biex isahhah din il-fehma, hu jirreferi ghal riklam Ii gal |i
rah fgurnal lokali, imma ma hemizx kopja tieghu halli jaghti lill-Qorti |-
opportunita’ li taghmel evalwazzjoni tal-fehma murija. Ir-rapport ikompli
billi jiccita lis-Secretary of State ta’ Vermont fis-sens |i z-zieda jew
tnaqqis ta’ numri u ittri ma jiddiferenzjawx bizzejjed isem minn iehor.
Imbaghad jghid li fl-Unjoni Ewropeja hemm diversi ismijiet ta” kummer¢
bhal Arena Sports Wear, Arena Pesticides, Arena Structures u i
fkazijiet bhal dawn, il-kelma “arena” ma tibqax kelma komuni u generika
imma ssir specifika u distintiva. Dan il-kumment ukoll huwa ta’ natura
legali u mhux ghal kollox pre¢iz. Meta I-kelma generika tinghagad ma’
kliem iehor, il-kelma ma ssirx distintiva. Hija |-frazi, anke jekk komposta
minn kliem individwalment generiku, li tista’ ssir distintiva. Fil-kaz
prezenti, din il-Qorti tqis li I-isem “Eden Arena” jikkonsisti fkelma li hija
distintiva, u li I-enfasi hija fugha — “Eden” li tabilhaqq hija marbuta mal-
fama tas-socjeta’ attrici — u I-kelma “Arena” li hija kelma generika;

llli filwaqt li 1-uzu tal-kelma distintiva “Eden” ikkombinata ma’ xi numru,
bhal “Eden One” kienet, x’'aktarx, tohloq konfuzjoni fmohh il-pubbliku
Malti, ma jistax jinghad facilment li I-istess haga ssehh fil-kaz tal-kelma
generika “Arena” man-numru “One”. Biex ikun hekk il-kaz, irid jintwera bi
provi tajba li I-kelma “Arena” assumiet, fis-suq Malti, tifsira sekondarja u
¢cjoe' prova li saret fil-percezzjoni tal-pubbliku assocjata mal-“Eden
Arena”. Din kienet prova |li taga’ fugq Eden, fid-dawl tal-
konsiderazzjonijiet ta’ bixra legali li saru aktar qgabel f'din is-sentenza.
Izda fil-fehma meqjusa tal-Qorti, Eden ma ressqitx prova tajba bizzejjed
fir-rigward. L-e-mails ta’ operaturi kummerc¢jali midhla taghha ma
jistghux jitgiesu bhala rapprezentattivi tal-fehma tal-pubbliku in generali.
Mhux hekk biss, talli r-rapport prodott mill-kumpannija mharrka Sign It —
li ma giex impunjat minn Eden, langas fit-trattazzjoni li saret mill-avukat
taghha — jaghti prova opposta u jigfieri i ma hemmx percezzjoni
pubblika sinifikanti li tassocja I-kelma “Arena” mal-“Eden Arena”;

[lli, min-naha taghha |-kumpannija mharrka Sign It Ltd. ikkummissjonat
“A quantitative research survey on Maltese Consumers’ perceptions of
the term Arena” minn M. Fsadni & Associates u pprezentat ir-rapport
taghhom li gie esibit, izda mhux mahluf, ibbazat fuq kampjun ta’ hames
mitt (500) persuna mifruxin ma’ Malta u Ghawdex u jidher |i huwa
msejjes fuq kriterji xjentifi¢ci fdan il-gasam. Kif inghad, Eden ma

% Ara art. 563A(1) tal-Kap 12
5 ta’ Lulju, 2016



13
Rik. Nru. 206/06JRM

kkontradixxietx il-kontenut ta’ dan ir-rapport. Fis-survey, saru zewg
mistoqgsijiet: (i) “Xi tfisser ghalik il-kelma arena?” u (ii) “XJigi fmohhok
meta nsemmilek il-kelma arena?”. Fit-twegibiet ghall-ewwel mistogsija*,
inter alia, 28.2% wiegbu li tfisser pjazza kbira jew spazju kbir fejn
jiltagghu in-nies u 26% ohra wiegbu li tfisser glied fiz-zmien Ruman jew
fejn jiggieldu Il-iljuni jew jiggieldu mal-barrin. 1% wiegbu li tfisser I-isem
ta’ kumpannija ta’ dry cleaning, filwaqt li 0.4% biss wiegbu li tfisser Eden
ice Arena/lce rink. Fit-twegibiet ghat-tieni mistogsija*’ inter alia 27.2%
wiegbu li jigihom go mohhom gladjaturi u glied mal-annimali; 18.2%
wiedbu li tfisser fetha kbira jew post fil-miftuh, u 1% biss wiegbu Eden
Ice Arena jew Eden Arena;

lIli b’rabta mal-kwestjoni ta’ uzu ta’ kliem generiku, izda mhux ukoll il-
kelma distintiva minn isem ta’ ditta, il-Qorti ssemmi kaz fil-gasam tas-
settur bankarju. F’dak il-kaz, kien twaqqgaf bank bl-isem “Investment
Bank of Malta Limited” u saritlu kawza ta’ konkorrenza zleali min-
“‘National Bank of Malta Limited”. It-talba ma ntlagghetx ghaliex “Fil-
fehma tal-Qorti dina I-possibilita’ ta’ konfuzjoni fil-kaz tal-kontendenti ma
hemmx. IlI-Qorti tagbel mal-konvenuti i t-tlett ikliem “Bank” “of” “Malta”
huma kliem generici u li d-ditta attrici tiddistingwiha mill-banek |-ohra ta’
Malta bil-prefissjoni tal-kelma “National”... il-kelma “National” taghti lid-
ditta afttrici certu prestigju bhala I-Banka Nazzjonali ta’ Malta, li d-ditta
konvenuta ma tistax tohdilha bl-uzu tal-insenja impunjata u li fiha I-kelma
“National” ma ftiffigurax... kien ikollha ragun id-ditta afttrici kieku d-ditta
konvenuta mal-kelma ‘investment” inkorporat b’xi mod il-kliem kollha li
jidhru fl-insenja tad-ditta attri¢i... Infatti fil-kawza Chircop vs Galea
(Kollez. Vol. XXXIX.401*)... kien gie ritenut li kien hemm konkorrenza
Zleali ghaliex id-ditta konvenuta kienet bdiet tuza ghall-istess generi ta’
negozju l-insenja “The Florentine” meta d-ditta |-ohra kienet qeghda tuza
I-kliem “The Florentine Art”. Hekk ukoll ricentement dina [-Qorti fil-
kawza fl-ismijiet Zammit Tabona vs Mangion®® — 1969 — irriteniet i
kien hemm konkorrenza Zleali fil-kliem “Tigne’ House” adoperat fl-
insenja ta’ lukanda taht I-isem “Tigne’ Court Hotel” ghaliex I-ac¢ent kien
fuq il-kelma “Tigne” u ghalhekk il-possibilita™ ta’ konfuzjoni kienet

palezi”°:

llli t-tmexxija tal-“Eden Arena” ssir minn bini permanenti fSan Giljan,
filwagt li n-negozju tal-imharrkin hu marbut ma’ struttura temporanja tal-
kanvas li operat l-ewwel darba wara I-ftuh tal-kawza, fNovembru 2006°*
grib il-Park Nazzjonali f'Ta’ Qali ghalkemm dan ma jeskludix li jistghu

“ F'pag. 118 tal-process
T F'pag. 119 tal-process
“8 App. Civ. 27.6.1955
“* Mhix pubblikata
®Kumm. AGM 1.10.1970 fil-kawza fl-ismijiet Henry Micallef noe. vs. Albert Cyril Oakley noe.. (mhix pubblikata)
*! Affidavit tal-imharrek Caruana f'pag. 86 tal-process
5 ta’ Lulju, 2016
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joperaw finhawi ohrajn. It-tinda nxtrat minn Sign It Limited minghand is-
so¢jeta’ Ingliza Arena Structures Ltd maghrufa bhala “Wembley
Arena”?. L-imharrek Ruben Paul Caruana, Direttur Manigerjali tal-
kumpannija mharrka Sign It Ltd xehed li nzamm I-isem “Arena” kemm
minhabba I-kuntratt kif ukoll minhabba r-reputazzjoni li ghandha din id-
ditta fl-Ingilterra; u li ghalkemm dan I-isem bdiet tuzah iktar minn mitejn
sena ilu, ma tgawdi |-ebda dritt esklussiv ghalih tant li jintuza minn ghadd
ta’ negozji ohra.>® Jistqarr ukoll li “I-post fSan Giljan fejn qeghdha I-
Eden Arena huwa maghruf min-nies bhala Eden u I-isem Arena
sempliciment jiddiferenzja bejn I-attivitajiet ta’ intrattinament varju offruti
mill-istess socjeta” attrici™. II-Qorti ma taqgbilx mal-imharrkin i
b’dagshekk huma geghdin joperaw fxi nhawi gejografikament distinti,
jew li ged joperaw f'xi generu ta’ negozju differenti — ghalkemm langas
jista’ jinghad li huwa identiku. Izda din i¢-Cirkostanza mhijiex bizzejjed
biex issejjes it-talba attrici dwar il-konkorrenza Zleali, billi, mill-
konsiderazzjonijiet li saru qabel, ma ntweriex li jezistu I-elementi biex dik
l-ewwel talba tista’ tintlaqa’;

lIli, ghalhekk, ladarba ma jirrizultax, mill-kumpless tal-provi, li fdan il-kaz
hemm konkorrenza zleali, il-Qorti tgis li ma hemm l|-ebda lok Ii jintlagghu
it-talbiet I-ohrajn li huma konsegwenzjali tal-ewwel talba;

llli I-Qorti jifdlilha tqis |-e€€ezzjoni ulterjuri mgajma minn Casapinta,
ukoll jekk, minhabba I-fehma li I-Qorti ghadha kemm waslet ghaliha —
jigifieri li t-talbiet attrici ma ntwerewx misthoqqga — l-ezitu ghall-imharrkin
kollha huma l-istess. Madankollu, minhabba n-natura tal-ec¢ezzjoni>® u
minhabba |-hsara li Casapinta tghid li kienet gieghda ggarrab minhabba
din il-kawza, din il-Qorti sejra tqis I-e¢cezzjoni li Casapinta ma humiex il-
kontraditturi legittimi tal-azzjoni ta’ Eden;

[lli mill-provi hareg li Casapinta ma kinux involuti, u la finanzjarjament u
bla ebda mod iehor, hlief fi trattattivi biex jidhlu fil-konsorzju li twaqqaf
biex ihaddem u jmexxi t-tinda/struttura li I-kumpannija mharrka Sign It
gabet fMalta, liema trattativi, izda, ma tawx frott™®. Huwa minnu li
Casapinta ec¢cepew li ma kinux il-legittimi kontraditturi fi stadju mwahhar
tal-kawza, aktarx minhabba xi malintiz bejnha u I-avukat taghhom. |zda
l-ecéezzjoni mhix dilatorja, imma perentorja u ghalhekk tista’ titqangal fi
kwalunkwe stadju tal-kawza®’;

2 F'pag 86 tal-process
% bid.
* F'pag. 87 tal-process
* Art. 730 tal-Kap 12
% Xhieda tal-imharrek Tonio Casapinta fpag. 178 tal-process
7 Art. 732(1) tal-Kap 12
5 ta’ Lulju, 2016
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[l ma hemm I-ebda kwestjoni li “l-e¢cezzjoni ta’ illegittimita’ tal-persuna
hija ta’ natura perentorja u ghalhekk tista’ tigi moghtija fi kwalunkwe
stadju tal-kawza”®. Konsegwentement, kif issokta jigi rilevat, “essa e di
tale natura di rendere nulli tutti gli atti giudiziari ... puo” essere data in
seconda istanza e sara attesa, quantunque la sentenza di prima istanza

sia sostanzialmente giusta e da" adito alla ritrattazione™®;

i nghad ukoll i “Koncettwalment, din [|-ec¢cezzjoni
tippresupponi difett ta’ legittimazzjoni processwali. Permezz
taghha s-socjeta’ appellata qeghda tissottometti i m’hijiex il-
litiskonsorju idoneu di fronte ghat-talba attrici. [ll-prova tal-allegata
inezistenza ta’ dan ir-rapport organiku necessarjament tinkombi
fuq is-socjeta’ appellata in kwantu hi din li e¢cepietha. Hi kellha
taccerta u tipprova ghall-konvin¢iment tal-Qorti li ma kellha ebda rabta
mal-causa petendi tal-avviz fil-konfront taghha. Dan hu bil-wisq logiku
galadarba hi proprju s-socjeta’ appellata li geghda tikkontendi li hi ma
ghandha, u qatt ma kellha, ebda kollegament mas-suggett meritu tal-
kawza u, allura wkoll, mar-rizultat li s-soCjeta’ appellanti tispetta i
tottjeni bil-provdiment ta’ kundanna minnha proposta™;

[lli mill-provi hareg li Casapinta ma kellhom x’jagsmu xejn mal-kwestjoni
tal-ghazla tal-isem li bih kellha tissejjanh I-istruttura migjuba f'Malta minn
Sign It u langas mal-promozzjoni taghha jew tal-attivita’ li kellha ssir
minn go fiha. Fit-trattazzjoni tal-gheluq, |-gharef difensur ta’ Eden
stqarr li Casapinta ma kienx ghad fadlilhom interess fil-kwestjoni. II-
Qorti tqis li Casapinta gatt ma kellhom interess guridiku fir-rigward tax-
xiljiet li Eden ghamlet f'din il-kawza u dan sa minn zmien gabel infethet
il-kawza. F’dan ir-rigward, il-Qorti ssib li s-sottomissjonijiet li ghamel |-
gharef difensur ta’ Casapinta huma tajbin u jixirgilhom jintlagghu;

[lli fid-dawl ta’ dawn il-konsidrazzjonijiet, il-Qorti sejra tilga’ I-e¢cezzjoni
ulterjuri mgajma minn Casapinta u sejra tehlishom mill-harsien tal-
gudizzju;

Ghal dawn ir-ragunijiet, il-Qorti gieghda taqta’ u tiddeciedi I-kawza billi:
Tilga’ lI-e€é¢ezzjoni ulterjuri mgajma mill-imharrkinTonio Casapinta u
minn Casapinta Design Group Limited u tgis li ma humiex il-

kontraditturi legittimi tal-azzjoni attri¢i u qieghda tehlishom mill-harsien
tal-gudizzju;

8 App. Kumm. 3.2.1950 fil-kawza fl-ismijiet Dacoutros vs Petrocochino noe (Kollez. Vol: XXXIV.i.321)
% App. Inf. PS 12.11.2003 fil-kawza fl-ismijiet Mary Grace Farrugia vs Stephen Farrugia et
% App. Inf. PS 1.3.2006 fil-kawza fl-ismijiet Atlas Insurance Limited v Air Cargo Logistics Limited
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Tichad l-ewwel talba attri¢i billi ma ntweriex li I-imharrkin Sign It
Limited u Paul Reuben Caruana tassew wettqu konkorrenza Zzleali
ghall-finijiet tal-artikolu 32 tal-Kapitolu 13 tal-Ligijiet ta’ Malta bl-uzu tal-
kliem “Arena One” fir-rigward tal-istruttura li ngabet fMalta ghall-uzu ta’
attivitajiet pubbli¢i minnhom mahsuba;

Tichad it-talbiet attrici l|-ohrajn, billi dawn huma sussegwenti u
marbuta mal-ewwel talba;

Tilga’ l-ec¢ezzjonijiet fil-mertu tal-imharrkin Sign It Limited u Paul
Reuben Caruana billi misthoqqa fil-fatt u fid-dritt; u

Tordna li I-kumpannija attri¢i thallas I-ispejjez kollha tal-kawza.

Moqrija

Onor. Joseph R. Micallef LL.D.,
Imhallef

5 ta’ Lulju, 2016
Carmen Scicluna
Deputat Registratur
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