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FIL-PRIM’AWLA TAL-QORTI CIVILI
IMHALLEF

ONOR. JOSEPH R. MICALLEF LL.D.

ILLUM it-Tlieta, 31 ta’ Mejju, 2016

Kawza Nru 25

Rik. Nru. 470/08JRM

CURMI CATERING SERVICES LIMITED (C — 36220)

VS

DRAGONARA RESORT LIMITED (C — 15307)

[I-Qorti:

Rat ir-Rikors Manhluf imressaq ft-8 ta’ Mejju, 2008, li bih u ghar-ragunijiet
hemm imsemmija, il-kumpannija attrici talbet li din il-Qorti (a) issib li |-
kumpannija mharrka kisret |-obbligi kuntrattwali taghha li jirrizultaw mill-
kitba privata tat-30 ta’ Mejju, 2005; (b) issibha responsabbli ghad-danni
li garrbet minhabba dak il-ksur; (¢) tillikwida d-danni mgarrba mill-
kumpannija attrici, jekk mehtieg bil-hatra ta’ perit; u (d) tikkundanna lill-
kumpannija mharrka thallas is-somma likwidata bhala danni mgarrba.
Talbet ukoll I-ispejjez u I-hlas tal-imghax legali;
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Rat id-digriet taghha tat-22 ta’ Mejju, 2008, li bih ordnat in-notifika lill-
kumpannija mharrka u tat direttivi lill-kumpannija attri¢i dwar it-tressiq tal-
provi min-naha taghha;

Rat it-Twegiba Mahlufa mressqa fl-20 ta’ Gunju, 2008, li biha I-
kumpannija mharrka laqghet fil-mertu ghall-azzjoni attri¢i billi qalet illi (a)
I-kuntratt ta’ bejn il-partijiet gie terminat minnha fNovembru tas-sena
2006 minhabba numru ta’ nugqasijiet min-naha tal-kumpannija attrici li
kienu jiksru I-kundizzjonijiet tal-kuntratt; (b) hija ma holgot ebda dannu
lill-kumpannija attrici ghaliex imxiet mal-ftehim; (¢) ma kellha ebda
obbligu illi ggedded il-kuntratt peress illi I-kuntratt kien gie terminat; u (d)
galet li minhabba n-nuggasijiet tal-kumpannija attri¢i, kienet gieghda
tressaq kontro-talba kontriha;

Rat il-Kontro-Talba mressqa flimkien mal-imsemmija Twegiba li biha u
ghar-ragunijiet hemm imsemmija, il-kumpannija mharrka talbet li I-Qorti
(@) issib li I-kumpannija attri¢i rikonvenuta ghandha thallas [-ammont ta’
tmintax-il elf, tmien mija u disghin Ewro tlieta u tletin ¢entezmu
(€18,890.33) bhala bilan¢ dovut minnha skond il-ftehim; u (b)
tikkundanna lill-kumpannija attri¢i rikonvenuta thallasha dak I-ammont.
Talbet ukoll I-ispejjez u I-imghaxijiet legali;

Rat it-Twegiba Mahlufa mressqga mill-kumpannija attrici rikonvenuta fil-11
ta’ Lulju, 2008, li biha lagghet fil-mertu ghall-Kontro-Talba tal-kumpannija
mharrka billi qalet illi (a) it-terminazzjoni tal-ftehim mill-kumpannija
mharrka sar mhux kif misthoqqg u hija invalida fil-ligi; (b) kienet giet
stabbilita prassi bejn il-partijiet illi I-hlas dovut bejniethom isir permezz ta’
tpacija; (¢) il-kumpannija mharrka ma tatx rendikont ta’ dak illi tallega illi
baga’ dovut lilha mill-kumpannija attrici; (d) Il-ammont pretiz huwa
kontestat ghar-ragunijiet hemm imsemmija u dak dovut minnha huwa
biss fl-ammont ta’ seba’ mija u tletin ewro u ghaxar ¢entezmi (€730.10);

Semghet ix-xhieda mressqga mill-partijiet;

Rat id-degriet taghha tat-3 ta’ Jannar, 201 12 li bih hatret lill-Avukat Maria
Dolores Gauc¢i bhala Assistent Gudizzjarju sabiex tisma’ x-xhieda ta’
Hans Cauchi;

Rat id-degriet taghha tal-14 ta’ Ottubru, 20113, li bih lagghet it-talba tal-
kumpannija attri¢i b’rikors taghha tat-12 ta’ Ottubru, li bih talbet illi x-

! Pagg. 23 — 4 tal-process
% Pag. 175 tal-process
% Pag. 181 tal-process
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xhieda ta’ Hans Cauchi tingabar skond kif jipprovdi r-Regolament tal-UE
1206/01;

Rat id-degriet taghha tat-23 ta’ Jannar, 2013* li bih, ghar-ragunijiet
hemm imsemmija, hassret il-hatra tal-Assistenta Gudizzjarja tat-3 ta’
Jannar, 2011, u li I-kumpannija attri¢i rrinuzjat ghat-tressiq tax-xhud
Hans Cauchi;

Rat ix-xhieda mressqga mill-partijiet bil-mezz tal-affidavit;

Rat id-degriet taghha tat-18 ta’ Gunju, 2013°, li bih ¢ahdet talba
maghmula mill-kumpannija attri¢i b’rikors taghha tas-27 ta’ Mejju, 2013,
biex tordna li l-affidavit ta’ Tony Gauci, Sue Giappara u Jonathan Borg
jitnehhew mill-atti tal-kawza;

Rat it-talba kongunta tal-partijiet tat-3 ta’ Ottubru, 2013°, i biha talbu illi
jaghmlu I-kontro ezami tax-xhud James Le li jinstab barra minn dawn il-
gzejjer, liema talba giet milqugha fit-8 ta’ Ottubru, 2013" u giet mahtura |-
Avukat Maria Dolores Gauci ghal dan il-ghan;

Rat id-degriet taghha tad-29 ta’ Mejju, 20142, Ii bih iddikjarat maghluq I-
istadju tal-gbir tal-provi u tat lill-partijiet zmien biex iressqu s-
sottomissjonijiet taghhom bil-miktub;

Rat in-nota ta’ sottomissjonijiet imressqa mill-kumpannija attri¢i fit-28 ta’
Awwissu, 2014°;

Rat in-nota ta’ sottomissjonijiet imressqa mill-kumpannija mharrka fit-3
ta’ Ottubru, 2014'° bi twegiba ghal dik tal-kumpannija attrici;

Rat |-atti kollha tal-kawza;

Rat id-degrieti taghha li bihom halliet il-kawza ghas-sentenza,;

Ikkonsidrat:

llli din hija azzjoni ta’ danni minhabba ksur ta’ kuntratt, b’azzjoni
rikonvenzjonali ghall-hlas ta’ bilan¢ dovut. Il-kumpannija attri¢i (minn

* Pag. 191 tal-process

® Pag. 301A tal-process

® Pag. 312 tal-process

" Pag. 313 tal-process

8 Pag. 367 tal-process

° Pagg. 368 — 379 tal-process
1% Pagg. 380 — 398 tal-process

31 ta’ Mejju, 2016



Rik. Nru. 470/08JRM
4

issa | hemm imsejha “CCS”) tghid li I-kumpannija mharrka (minn issa ’l
hemm imsejha “DRL”) tahti lejha minhabba ksur ta’ obbligazzjoni li
tohrog minn ftehim milhug bejnha u DRL dwar l-operat ta’ numru ta’
stabbilimenti flukanda fil-kumpless maghruf bhala ir-Reef Club gewwa |-
Westin Dragonara Resort, San Giljan. CCS tghid illi DRL kienet
obbligata tilga’ t-talba taghha ghat-tigdid ta’ dan Il-operat, u li n-nugqgas
min-naha ta’ DRL I|i §gedded il-kon¢essjoni ma kienx Justifikat u
minhabba f’hekk hija garrbet danni li DRL trid taghmel tajjeb ghalihom;

[lli, min-naha taghha, DRL tilqa’ billi tghid illi hija ma kellha ebda obbligu
li tilga’ t-talba ta’ CCS biex iggeddilha I-koncessjoni billi hi kienet gabet fi
tmiemu I-ftehim li ntlahaq bejniethom wara li CCS nagset li tonora numru
ta’ obbligazzjonijiet taht I-istess ftehim. B’Zzieda ma’ dan, DRL ressqget
kontro-talba ghal hlasijiet dovuti lilha minn CCS bhala konsiderazzjoni
marbuta mal-operat tal-istabbilimenti. CCS laqghet ghal din I-azzjoni
rikonvenzjonali billi galet li s-somma pretiza minn DRL hija e¢¢essiva;

[lli I-fatti li johorgu mill-atti ta’ din il-kawza juru li bis-sahha ta’ ftehim
tat-30 ta’ Mejju, 2005", CCS (bhala I-operatur) thalliet topera numru ta’
stabbilimenti gewwa d-Dragonara Resort proprjeta’ ta’ DRL i kienu
jinkludu, fost ohrajn, il-Walikiki Bar, il-Walikiki Snack Bar, u I[-Bedouin
Bar'? (u ambjenti ohrajn gribhom), komplessivament maghrufa bhala r-
Reef Club. L-operat kien ghal perjodu tas-sajf bejn 1 ta’ Gunju u I-31 ta’
Ottubru tas-snin 2005 u 2006. Skond I-istess ftehim, I-operat seta’ jigi
mgedded ghal sena ohra kemm-il darba |-operatur iressaq talba ghal
dan il-ghan ta’ l-angas tliet xhur gabel i-31 ta’ Mejju, 2007*%. II-
konsiderazzjoni magbula kienet ta’ sebat elef liri Maltin (Lm7,000)** fix-
xahar'®, dovuta fi granet specifiéi, u l-ammont miftiehem la kien
negozzjabbli l-angas soggett ghal tpacija®. Il-partijiet gablu i I-
kwestjonijiet illi setghu jingalghu fuq il-lant tax-xoghol kellhom jigu
diskussi bejniethom tal-angas darba fxahar'’. Kien I-obbligu tal-operatur
illi jassigura li (i) l-istabbilimenti jaghlqu sal-hinijiet miftehma; (i) I-
istorbju fl-istabbilimenti ma jkunx eccessiv; u (iii) jkun hemm sigurta’
tajba fid-dhul ghalihom. Obbliga ruhu wkoll illi jwettaq dak Ii jintalab
minnu minn DRL fir-rigward tal-livell tal-istorbju gewwa I-istabbilimenti, kif
ukoll dwar il-persuni li m’ghandhomx jithallew jiddahhlu fl-istabbilimenti*®,
II-livell tal-ikel u xorb fl-istabbilimenti kellu jkun wiehed gholi®;

" Dok. “A” fpag 4 — 22 tal-process
2 Klawzola 2.1 fpag. 4 tal-process
¥ Klawzola 1 fpag. 4 tal-process

i jgibu € 16,305.61 fi flus tal-lum
5 Appendici 3 fpag. 22 tal-process
'® Klawzola 6 fpag. 6 tal-process

7 Klawzola 7 fpag. 6 tal-process

'8 Klawzola 15 fpag. 9 tal-process

Y9 Klawzola 16 fpag. 9 tal-process
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[lli lil hemm minn dan il-ftehim, il-fatti juri illi I-konsiderazzjoni kienet ged
jithallas permezz ta’ tpacija billi DRL kienet tahfer dak li kien dovut lilha
kontra dak li kien dovut minnha. DRL tfisser dan bhala I-ahjar mezz
sabiex setghet tigbor flusha peress illi CCS kienet qed taga’ lura fil-
hlasijiet miftehma u ma zzommx maz-zmien?;

[lli jirrizulta wkoll illi DRL kienet irceviet bosta Imenti mir-residenti taghha
marbuta ma’ hsejjes jew storbju e¢¢essiv, hafhna minnu minhabba daqq
ta’ muzika b’'volum gholi fir-Reef Club®. Dawn I-ilmenti kienu jsiru ta’
spiss?. Min-naha l-ohra, ghal min kien f'dan in-negozju, dawn l-inéidenti

huma megjusa bhala xi haga ‘normali’?>;

[lli DRL kienet irceviet ukoll xi Imenti marbuta mal-kwalita’ tal-ikel li kien
ged jinbiegh gor-Reef Club®*, u li fxi okkazjonijiet, thallew jidhlu fl-

istabbilimenti tfal taht I-eta’®>;

llli fug binarju differenti, DRL ressqget prova illi kien intlanaq ftehim bil-
fomm bejn il-partijiet biex I-operatur jibda jopera wkoll stabbiliment iehor
fl-istess kumpless, dak maghhruf bhala |-Espresso Bar. L-arrangament
bejn il-partijiet kien illi jghoddu l-istess kundizzjonijiet tal-ftehim milhuq
bejn il-partijiet fit-30 ta’ Mejju, 2005%°. L-operatur ghamel xi zmien jopera
dan l-istabbiliment izda waqgaf peress illi ma kienx ged ihalli gligh®’. Min-
naha ta’ DRL jirrizulta illi baga’ flejjes dovuti lilha minn CCS marbuta
mal-operat ta’ dan I-istabbiliment?;

[lli fI-10 ta” Novembru, 2006, DRL baghtet tgharraf lil CCS illi kienet ser
ittemm il-ftehim ta’ bejniethom tat-30 ta’ Mejju, 2005*, ghal liema
korrispondenza CCS wiegbet fittra tad-29 ta’ Novembru, 2006*;

llli fit-22 ta’ Frar, 2007, CCS talbet lil DRL sabiex iggedded il-ftehim ta’
bejniehom ghal sena ohra®'. Ma jirrizultax illi DRL wiegbet ghal din it-
talba tant illi fid-9 ta’ April, 2007, intbghatet ittra legali fdan ir-rigward>?;

% pAffidavit Tony Gaudi fpag. 196 tal-process; Affidavit James Le fpag. 275 tal-process; Affidavit Malcolm Charles Jones fpag.
243 tal-process; Dok. “MJ” fpag. 245 tal-process;
2 Affidavit Sue Ciappara fpag. 225 — 242 tal-process; Affidavit Tony Gaudi fpag. 196, flimkien ma’ numru ta’ dokumenti
immarkati bhala Dokti. “D1” u “D2” fpagg 198 — 224 tal-process; Affidavit Michael Camilleri Kamsky f'pag. 258 tal-process;
Affidavit Jonathan Borg flimkien ma’ Dokti. “JB1” u “JB2” fpagg 230 — 242 tal-process.
2 Kontro-ezami ta’ Michael Camilleri Kamsky fpag. 288 tal-process; Kontro-ezami James Le fpag. 323 tal-process;
% Xhieda ta’ Andre’ Scerri fpag. 152 tal-process
2 Affidavit Tony Gaudi fpag. 196 tal-process; Affidavit Michael Camilleri Kamsky fpag. 258 tal-process u Dok. “MK2” fpagg.
265 — 272 tal-proc¢ess
% Xhieda Andre’ Scerri fpag. 161 tal-process;
% Affidavit James Le fpag. 275 tal-process u taht kontro-ezami fpagg 327 — 8 tal-process
" pagg. 246 u 355 tal-process
% Affidavit Malcolm Charles Jones fpag. 244 tal-process
% Dok. “DR1” fpagg. 32-33 tal-process
3030 Dok, “B” fpagg 53-55 yal-process
% Dok. “FC4” fpag. 48 tal-process
¥ Dok. “FC5” fpag. 49 tal-process
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I1li fit-8 ta” Mejju, 2008 infethet din il-kawza;

llli I-Qorti sejra tibda I-konsiderazzjonijiet ta’ natura legali tal-kaz billi
tgis l-ewwelnett il-hames ec¢cezzjoni mressga minn DRL fit-Twegiba
Mahlufa taghha. DRL tilga’ ghat-talbiet attrici billi tghid illi hija ma kellha
I-ebda obbligu illi ggedded il-ftehim ma’ CCS peress |illi I-istess ftehim
kien diga’ gie mitmum minnha sa minn zmien gabel ma CCS ghamlet it-
talba ghat-tigdid tieghu;

llli I-Qorti ghaldagstant trid tqgis is-siwi u l-effetti tal-ittra mibghuta minn
DRL lil CCS fl-10 ta’ Novembru, 2006°® fejn hija iddikjarat li kienet
gieghda ttemm ir-rabta ta’ bejniethom skond il-klawsola 21.1 tal-ftehim,
ghal wahda mir-ragunijiet mahsuba fil-klawsola 20. Il-klawsola 21.1
tezigi illi fkaz li jkun hemm ksur tal-ftehim min-naha tal-operatur, DRL
tista’ ttemm il-ftehim, u l-procedura illi ghandha tintuza hija dik i
jintbaghat avviz bil-miktub. Mhux kontestat illi din |-procedura giet
segwita minn DRL. Dak li CCS gieghda tikkontesta hija r-raguni illi
wasslet lil DRL sabiex iggib fi tmiem il-ftehim. F’dan ir-rigward, japplika I-
artikolu 20%* tal-ftehim li jagra: “The occurence of one or more of the
following events shall constituted(sic) material default and breach of this
agreement by the Operator:

a. Operator's vacating or abandoning the
Establishments;

b. The failure by the Operator to make any
payments due under this agreement, within fifteen (15) days of
due date, whether demanded or not;

c. The failure by the Operator to observe or perform
any of the covenants, conditions or provisions of this agreement
to be observed or performed by the Operator, if such failure
continues for a period of fifteen (15) days after notice thereof by
a registered letter from the Company to the Operator;

d. The suspension by the Operator of all payments,
the appointment of a liquidator for the Operator, or the filing of
an application for the dissolution and winding up of the
Operator”;

llli fid-dritt kummercjali, huwa megjus illi “when a party undertakes a
contractual obligation, he is strictly answerable for performance, in the
sense that if he fails to perform or his performance is defective, it is no
answer that he made all reasonable endeavours or took all reasonable
care to carry out his obligations... Not every breach entitles the innocent
party to treat the contract as discharged. An act which evinces an

* Dok. “DR1” fpag 32 tal-process
% Dok. “A” f pagg. 10-11 tal-process
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intention not to perform the contract in some essential respect has
always been treated as entitling the innocent party to terminate the
contract. But in viewing the impact of default which does not manifest
such a repudiatory intention, the law distinguishes major breaches,
which go to the root of the contract, from minor breaches, which do not.
Whether a breach does or does not go to the root of the contract must in
all cases be determined by ascertaining the express or presumed
intention of the parties at the time of the contract. There are two quite
distinct appraches to the ascertainment of that intention, and at different
times first one has predominated, then the other. .. .. .. The more usual
approach is to look not at the nature of the act of breach or the gravity of
its consequences but at the importance attached to the broken term by
the parties at the time of the contract. If the term is a major term (or a
‘condition’, as it misleadingly became known), then any breach, even if
minor, is considered to go to the root of the contract so as to entitle the
innocent party to termimate it. This is because it is clear from the
language of the contract or the surrounding circumstances that the
parties attached importance to strict compliance with the term. If,
however, the term broken is a minor term, or warranty, the innocent
party’s remedy is limited to damages.. .. .. A breach of a contract will
entitle the innocent party to treat the contract as discharged if (a) the act
of breach signifies an intention of the part of the guilty party not to carry
out the contract in some essential respect; (b) subject to special rules for
non-consumer sales, the term broken is considered to be a condition; or
(c) the consequences of the breach are such as to frustrate the
commercial purpose of the contract; or (d) the contract empowers the

innocent party to terminate”;

lIli dagstant iehor huwa stabbilit i “Si ha inadempimento del contratto
guando il debitore non esegue la prestazione dovuta, o la esegue in
modo tardivo, oppure in modo inesatto: l'inadempimento delle
obbligazioni (modo non satisfattivo di estinzione dell'obbligazione)
comporta inadempimento del contratto. Per la stretta connessione tra
inadempimento dell’'obbligazione e inadempimento del contratto si suole
di solito esaminare l'inadempimento delle obbligazioni nel’ambito della
mancata esecuzione del contratto, l'inadempimento e’ una delle cause
(insieme con l'impossibilita’ sopravvenuta e con la eccessiva onerosita’)

di risoluzione del contratto”:

llli fdan il-kaz, ir-ragunijiet moghtija minn DRL fl-ittra taghha tal-10 ta’
Novembru, 2006 huma marbutin mal-grajjiet imsemmija fil-paragrafu (b)
u (c) tal-artikolu 20, grajjiet li I-partijiet giesu li huma ta’ tali mportanza li

* Goode on Commercial Law, 4th Edition, Chapter 3: Some Aspects of Contract Law, pagg. 122 — 139
% G. Alpa Corso di Diritto Contrattuale (CEDAM 2006) § 14.1, fpag. 145
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fkaz ta’ ksur ta’ xi wahda minnhom kellhom iwasslu biex il-kuntratt ta’
bejniethom seta’ jigi mitmum. Il-paragrafu (b) jittratta dwar nuqqas ta’
hlas tal-konsiderazzjoni mill-operatur ghal hmistax-il (15) gurnata minn
meta dan isir dovut, anke jekk ma tkunx saret talba ghalihom minn DRL.
Mill-fatti johrog car illi ghal xi zmien matul il-hajja tal-ftehim, CCL kellha
problemi ta’ likwidita’, tant illi DRL kienet accettat illi tithallas in natura
minflok fi flus biex tigbor dak li hu taghha;

i filwaqt illi fil-ligi hekk kif ikunu jezistu zewgt idjun fi Zzmien wiehed,
jingatlu wiehed bl-iehor sa fejn ikunu ndaq337, fdan il-kaz, il-fatt illi I-
partijiet fil-ftehim jeskludu tpacija bhala metodu ta’ hlas®®, il-Qorti tqis illi I-
obbligu fug CCL illi I-hlas isir bi flus jew valuta legali dejjem baga’ hemm,
u ma kien hemm xejn x’izomm lil DRL milli tezigi illi I-hlas isir kif u meta
miftiehem fl-appendi¢i 3 anness mal-ftehim;

[lli fl-imsemmija ittra tal-10 ta’ Novembru, 2006, ir-raguni ewlenija wara t-
tmiem tal-ftehim kienet sewwasew dan in-nuqqas ta’ hlas fwaqtu min-
naha tal-operatur: “For your information, the decision to terminate the
Agreement has been taken in the light of your failure to make payments
as and when required in terms of the Agreement, as well as the following
matters which have on several occasions been brought to your attention
by DRL: 1. Your failure to perform your obligation to run an Espresso
Bar, and to pay rent therein, which failure was treated with forebearance
by DRL; 2. Your failure to open the outlets referred to in the Agreement
in accordance with the conditions set forth in the Agreement; 3. the poor
service and quality of food and beverages offered at the outlets set forth
in the Agreement; 4. The excessive noise emitted from the Bedouin Bar
during the summer; 5. the occurance of under age consumption of
alcoholic beverages in the Bedouin Bar”;

llli I-fatt li DRL gieghda torbot in-nuqqas ta’ hlas mill-operatur ukoll mat-
thaddim (jew ahjar nuqqgas ta’ thaddim) tal-istabbiliment Espresso Bar
jista’ johloq diffikulta ta’ interpretazzjoni dwar jekk I-artikolu 20 tal-ftehim
japplikax wkoll ghal dik il-kon¢essjoni, ladarba t-thaddim taghha kien
miftiehem wara li kien dahal fis-sehh it-thaddim tal-koncessjonijiet I-
ohrajn. Minbarra dan, mill-provi jirrizulta illi ghalkemm il-partijiet jidhru
illi xi zmien kellhom il-hsieb illi jersqu fuq ftehim formali fir-rigward tat-
thaddim ta’ dan l-istabbiliment, dan baga’ ma sehhx u CCS attrici thalliet
topera l-istabbiliment ghal erbatax-il (14) xahar®®. Jirrizulta illi CCS ma
wasletx fil-pagamenti taghha u kellha ¢c¢edi |-operat;

5 Art. 1196 Kap. 16
* Ara klawsola 6, fpag. 6 tal-process
% Dok. “B” fpag. 54 tal-process
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[lli, lil hinn minn din i¢-Cirkostanza, il-Qorti tasal ghall-fehma illi n-nuggas
ta’ hlas mill-operatur skond kif maqbul taht I-appendi¢i 3 kienet il-qofol
tal-problema fir-relazzjoni illi hija kellha ma’ DRL, u li dan il-problema
ppersista anke fl-operat tal-Espresso Bar, tant li CCS gatghet qalbha u
waqgfet it-thaddim tieghu;

llli I-gharfien min-naha ta’ CCS Ii hija ma sehhilhiex twettaq fhinha I-
obbligazzjoni tal-hlasijiet johrog mill-e¢cezzjonijiet li hija ressqet fir-
rigward tat-talbiet rikonvenzjonali ta’ DRL, fejn hija tistqarr li hija debitri¢i
tal-kumpannija rikonvenjenti (ghalkemm mhux fis-somma mitluba minn
DRL);

llli I-konsiderazzjonjiet I-ohra msemmija fl-istess ittra, ghalkemm kellhom
Is-siwi taghhom ghal DRL i riedet izzomm il-livel ta’ lukanda fl-oghla
taghha u tqis il-htigijiet tal-klijenti tal-lukanda li kienet tmexxi, huma
sekondarji meta mqgabbla mal-problema marbut mal-hlas, u I|-ksur tal-
paragrafu (b) tal-artikolu 20 huwa bizzejjed biex iwassal ghal ksur ta’
obbligazzjoni u ghat-tmiem tal-ftehim. Ghaldaqgstant il-Qorti ma tarax il-
htiega illi tidhol fi¢c-Cirkostanzi |-ohra msemmija fl-ittra tal-10 ta’
Novembru, 2006, u fid-dawl ta’ dawn il-konsiderazzjonijiet, issib |i I-
hames eccezzjoni tal-kumpanija mharrka hija misthoqga u sejra
tilgaghha;

llli fid-dawl ta’ dawn il-konsiderazzjonijiet, il-Qorti taghraf li jitnisslu effetti
legali prec¢izi. Kemm hu hekk, fejn fkuntratt tkun iddahhlet klawsola jew
patt kommissorju, il-kreditri¢i tal-obbligazzjoni ghandha I-ghazla li, fejn
isehh nuqggas jew inadepiment min-naha ta’ debitur, titlob il-hall tal-
kuntratt®®, u li rabta bhal dik tinghadd dejjem li ddahhlet fil-kuntratti
bilaterali fkaz li wahda mill-partijiet tonqos ghall-obbligazzjoni taghha**,
Issa, ladarba I|-ftehim bejn CCS u DRL kien wiehed kummercjali, I-
imsemmi principju jiehu xejra partikolari, ghaliex il-ligi trid li frabtiet bhal
dawn, l-effett tal-kundizzjoni rizoluttiva (ukoll li kieku kienet wahda tacita)
jholl il-kuntratt ipso jure u jorbot idejn il-Qorti li ma taghtix zmien lid-
debitur inadempjenti milli jsaffi I-morozita’ tieghu™;

llli din il-fehma thalli effett fuq |-ewwel talba attri¢i ghaliex la darba I-
ftehim seta’ jigi mitmum minn DRL fiz-zmien u bil-mod imfisser fil-ftehim
innifsu, it-talba mressga minn CCS lil DRL biex iggeddilha I-ftehim ma
tiswiex u saret ghalxejn, ghaliex ma setax isir tigdid ta’ rabta li kienet
effettivament intemmet qgabel saret it-talba ta’ tigdid. Ifisser ukoll illi s-
skiet min-naha ta’ DRL ghal din it-talba ma seta’ qatt johloq dannu il

“0 Art. 1069(1) tal-Kap 16
1 Art. 1068 tal-Kap. 16
“2 Art. 117 tal-Kap 13
31 ta’ Mejju, 2016
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CCS, ghaliex ma kienx hemm aktar rabtiet kuntrattwali bejniethom,
kuntrarjament ghal dak li ged titlob CCS fit-tieni, fit-tielet u fir-raba’
talbiet taghha. Dan qgieghed jinghad ghaliex ma hemm I-ebda dubju Ii
CCS issejjes dawn it-talbiet fuq I-allegat ksur ta’ ftehim min-naha ta’ DRL
fin-nugqgas ta’ tigdid tal-ftehim. It-talba ghal-likwidazzjoni tad-danni hija
dejjem rizervata favur parti fkuntratt kontra I-parti |-ohra inadempjenti*.
|lzda dan jghodd sakemm tabilhaqq ikun ghad hemm rabta kuntrattwali
fis-sehh (li, kif rajna, fdan il-kaz ma kienx ghad hemm) u wkoll sakemm
l-inadempiment allegat ma jkunx rizultat tal-inadempiment tal-parti li
tippretendi d-danni. Dan huwa t-thaddim tal-massima “inademplendi
non est ademplendum?;

llli ghaldagstant il-Qorti tasal ghall-fehma illi t-talbiet ta CCS ma
jisthoqqilhomx illi jintlagghu ghaliex mhumiex imsejsa fid-dritt;

lli fir-rigward tal-kontra talba, DRL qged titlob il-hlas minghand CCS ta’
bilan¢i dovuti li bagghu ma thallsux sakemm il-kuntratt kien ghadu fis-
sehh. L-ammont mitlub huwa s-somma ta’ tmintax-il elf, tmien mija u
disghin Ewro, u tlieta u tletin ¢entezmi (€18,890.33) bhala
konsiderazzjoni ta’ hlas ghal operat tal-istabbilimenti skond kif milhuq
bejniethom fil-ftehim tat-30 ta’ Mejju, 2005;

llli ghal din il-pretensjoni CCS tilga’ billi, filwaqt illi tikkontesta l-ammont,
tghid illi DRL naqggset dan I-ammont ghal hmistax-il elf mitejn u sebghin
ewro (€15,270)*. Hija tqajjem |-e¢cezzjoni ta’ tpacija u tistqar illi dan I-
ammont ghandu jigi pacut mas-somma dovuta lilha minn DRL fl-ammont
ta’ erbatax-il elf, hames mija u erbghin Ewro u ghoxrin ¢entezmu
(€14,540.20)*, li jwassal ghal bilan¢ favur CCS fl-ammont ta’ seba’ mija
u tletin Ewro u ghaxar ¢entezmi (€730.10);

llli I-ammont pretiz mill-kumpannija rikonvenjenti DRL tnaggas ghal dak
ta’ elfejn, erbgha mija sitta u ghoxrin Ewro, u seba’ centezmu
(€2,426.07)*°. Dan wara illi gie konfermat illi DRL ghandha taghti lil
CCS l-ammont ta’ erbatax-il elf, hames mija u erbghin Ewro u ghoxrin
éentezmi (€14,540.20c)"";

llli I-e€é€ezzjoni tat-tpacija mressga minn CCS fiha nnifisha tammonta
ghal ammissjoni tad-debitu u li dan id-debitu huwa dovut minnha lil DRL.
Ma gew ipprezentati ebda dokumenti li juru t-tnagqqgis minn DRL ghall-

3 Art. 1069(2) tal-Kap 16
“* Nota ta’ sottomissjonijiet kumpanija attrici fpag. 378 tal-process izda prova f'dan is-sens ma tirrizultax mill-process
“ Dokti. “G” u “G1” sa“G65” fpagg. 60 — 125 tal-process
“® Nota ta’ sottomissjoniiet ta’ DRL fpag. 398 tal-process
7 Affidavit Malcolm Charles Jones fpagg. 243 — 4 tal-process
31 ta’ Mejju, 2016
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ammont ta’ hmistax-il elf mitejn u sebghin ewro (€15,270), kif CCS
tallega fin-Nota ta’ Sottomissjonijiet taghha;

llli jibda biex jinghad li t-tpac¢ija ssehh hekk kif tnejn min-nies ikunu, fl-
istess wagqt, ukoll debituri ta’ xulxin*®. Kemm hu hekk, din it-tpacija ssir
bis-sahha tal-ligi wkoll jekk kemm-il darba d-debituri ma jkunux jafu li
gieghda ssehh®. It-tpadija ssehh fejn ikun hemm zewgt idjun li jkollhom
somma ta’ flus jew haga fungibbli ta’ l-istess speci u dan sakemm iz-
zewgt idjun ikunu likwidi u dovuti®®;

[lli, minbarra dan, it-tpacija hija meqjusa mil-ligi bhala wahda mill-modi li
bihom tintemm obbligazzjoni®*. Biex issehh it-tpadija, ghalhekk, jehtieg i
jkun hemm obbligazzjoni li togtol, ghal kollox jew f'bi¢¢a, obbligazzjoni
ohra kuntrarja. Dan ifisser li t-tpacija, meta tigi eccepita, tammonta ghal
stqarrija ta’ gharfien tal-obbligazzjoni li kontra taghha t-tpacija ssir.
Kemm hu hekk, inghad li t-tpacija hija ammissjoni tal-obbligazzjoni
kuntrarja® u twaqqga’ l-eccezzjoni tal-preskrizzjoni;

lli t-tpacija ssehh bis-sahha tal-ligi nnifisha wkoll jekk minghajr I-gharfien
tad-debituri nfushom, b’'mod Ili hekk kif ikunu jezistu zewdt idjun fi Zzmien
wiehed joqtlu ’l xulxin safejn ikunu ndags®®. Huwa siewi li wiehed izomm
quddiem ghajnejh li, fit-tpacija, “i debiti si estinguono non dal giorno della
sentenza e per effetto di questa, ma dal momento della loro coesistenza

(ex tunc), automaticamente, per effetto della legge...”>*;

[lli t-tpacija tista’ titgies bhala hlas reciproku li jitfi z-zewg obbligazzjonijiet
(jekk ikunu ndags) fl-istess waqt>. Jekk kreditu wiehed ikun akbar mill-
iehor, it-tpacija ssehh sal-ammont tal-anqas wiehed u I-obbligazzjoni
tibga’ skond kemm I|-akbar kreditu jkun jisboq ’il dak Ii jkun icken. Ma
ssehsfgs l-ebda tpacija fejn dejn ta’ parti mhuwiex mistqarr mill-parti |-
ohra;

llli I-ligi taghna taghraf zewg ghamliet ta’ tpacija: dik ex lege u dik
konvenzjonali, li ma toqghodx ghar-regoli tal-ewwel forma, imma
tiddependi biss mir-rieda tal-partijiet li jiftehmuha®’. Biex tista’ ssehh it-
tpacija legali jehtieg jintwera li (a) jkun hemm zewgt idjun fl-istess waqt

“8 Art. 1196(1) tal-Kap 16

“ Art. 1196(2) tal-Kap 16

0 Art. 1197(1) tal-Kap 16

L Art. 1145(d) tal-Kap 16

2 p A. 3.5.1993 fil-kawza fl-ismijiet Spiteri et vs Vella (Kollez. Vol: LXXVIL.iii.128)

%3 Art. 1196(2) tal-Kap 16

* Torrente Manuale di Diritto Privato, (9° Ediz.), § 246, pag. 415

* Caruana-Galizia Notes on Civil Law : Obligations, pag. 365

% App. Civ. 18.5.1953 fil-kawza fl-ismijiet Abela noe vs Laferla noe (Kollez. Vol: XXXVILi.490) u App. Civ. 29.5.1998 fil-

kawza fl-ismijiet Philip Grima vs Carmel Mamo et pro et noe (mhix pubblikata)
" Kumm.26.11.1984 fil-kawza fl-ismijiet Meréieca noe vs Debono noe et (Kollez. Vol: LXVIIl.iv.235)
31 ta’ Mejju, 2016
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(ukoll jekk mhux tal-istess gies jew valur)®®, (b) li jirreferu ghal tnejn min-
nies li huma debitur u kreditur re¢iprokament ta’ xulxin, (¢) li jkunu
omodgeniji (jigifieri, jkollhom bhala oggett il-hlas ta’ flus jew haga ohra
fungibbli); (d) li jkunu likwidi jew jistghu jkunu likwidati bla tahbit kbir u
jkunu certi wkoll fdik li hija kwantita™®, u (e) li d-djun ikunu dovuti jew
jistghu jintalbu®;

[li fir-rigward tad-djun li joqgtlu 'l xulxin, id-duttrina tishaq li biex issehh it-
tpacija jenhtieg i tintwera “l'autonomia dei contrapposti rapporti di
credito”. Ghalhekk il-ligi trid li jkun hemm zewdt idjun separati, u mhux
rapport wiehed |i minnu jitnisslu pretensjonijiet reciproci tal-partijiet.
Kemm hu hekk, inghad b’awtorita’ interpretativa li “La compensazione
suppone l'autonomia dei rapporti ai quali i debiti delle parti si riferiscono,
con la conseguenza che, quando si tratti invece di un unico rapporto, o
di rapporti accessori, la controversia si traduce in un accertamento di
dare e avere, e cioe’ in una sorta di complesso conteggio, a proposito

del quale non puo’ parlarsi di compensazione in senso tecnico™";

llli, kif issemma qabel, ghalkemm ma jistax jinghad li teknikament kien
hemm i¢-Cirkostanzi ta’ tpacija, DRL innifisha jidher li gieghda taccetta i
l-ammont minnha mitlub fl-azzjoni rikonvenzjonali taghha jmissu
jitnaggas ghas-somma msemmija fin-Nota tal-Osservazzjonijiet taghha,
u dan fid-dawl tax-xhieda moghtija b’affidavit minn xhud taghha li gharaf
li kellu jsir l-aggustament imsemmi minnu®?;

llli wara |i qieset dawn ic¢-¢irkostanzi kollha u mill-provi mressga
quddiemha, il-Qorti tasal ghall-fehma |i DRL sehhilha turi li t-talbiet
rikonvenzjonali taghha huma tajba u li jisthoggilhom jintlagghu;

lIli ghal dawn I-istess ragunijiet, hlief safejn jirrigwardaw it-tnaqqis tal-
ammont mitlub fl-azzjoni rikonvenzjonali, il-Qorti ma ssibx i |-
eccezzjonijiet imgajma mill-kumpannija attri¢i rikonvenuta huma tajba;

Ghal dawn ir-ragunijiet, il-Qorti gieghda taqgta’ u tiddeciedi I-kawza billi:-
Tilga’ I-hames eécéezzjoni fil-mertu tal-kumpannija mharrka ladarba |-

ftehim kien diga’ gie mitmum fiz-zmien meta tressqget it-talba mill-
kumpannija attrici ghat-tigdid tieghu;

% p.A. RCP 12.12.2002 fil-kawza fl-ismijiet Macpherson Mediterranean Ltd vs J Lautier Co Ltd (konfermata mill-Qorti tal-
Appell fis-16.10.2006)

% App. Civ. 25.1.1988 fil-kawza fl-ismijiet Spiteri vs Direttur tax-Xoghlijiet Pubbliéi et (Kollez. Vol: LXXILiii.157)

% Art 1197 tal-Kap 16

¢ pescatore e Ruperto Codice Civile Annotato , (7% Ediz, 1978) pag. 1164

2 Affidavit ta’ Malcolm C Jones fpagg. 243 — 4 tal-process

31 ta’ Mejju, 2016



Rik. Nru. 470/08JRM
13

Tichad it-talbiet attrici fl-azzjoni ewlenija billi mhux misthoqqa fil-fatt u
fid-dritt; u,

Fir-rigward tal-azzjoni rikonvenzjonali, tilga’ t-tmien ecc¢ezzjoni tal-
kumpanija attri¢i rikonvenuta limitatament ghal fatt illi t-talba tal-
kumpannija mharrka rikonvenjnenti ghandha tithaggas u fil-kumplament
tqis illi mhix misthoqqa fil-fatt u fid-dritt;

Tilga’ l-ewwel talba rikonvenzjonali kif imnaqgsa, billi ssib li I-
kumpannija attri¢i rikonvenuta ghandha thallas lill-kumpannija mharrka
rikonvenjenti [-ammont ta’ elfejn, erba’ mija sitta u ghoxrin ewro, u seba’
¢centezmi (€2,426.07); u

Tilga’ t-tieni talba rikonvenzjonali u tikkundanna lill-kumpannija attrici
rikonvenuta thallas I-ammont ta’ elfejn, erba’ mija sitta u ghoxrin ewro, u
seba’ centezmi (€2,426.07) lill-kumpannija mharrka rikonvenjenti,
flimkien mal-imghaxijiet legali fuq I-imsemmija somma b’sehh millum sal-
jum tal-hlas effettiv; u

Tordna |i I-kumpannija attri¢i thallas |-ispejjez tal-kawza ewlenija
filwaqt li I-ispejjez tal-Kontro-Talba jithallsu bin-nofs bejn il-partijiet.

Mogqrija

Onor. Joseph R. Micallef LL.D.,

Imhallef

31 ta’ Mejju, 2016

Carmen Scicluna
Deputat Registratur
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