PRIM'AWLA QORTI CIVILI
ONOR IMHALLEF ANNA FELICE
(SEDE KOSTITUZZJONALI)

Illum 04 ta’ Mejju, 2016

Rikors Kostituzzjonali Nru: 60/2013 AF

Ben Ali Wahid Ben Hassine
Vs

L-Onor. Prim Ministru u I-Avukat Generali

II-Qorti:

Rat ir-rikors ta’ Ben Ali Wahid Ben Hassine |i permezz tieghu
wara li gie premess illi:

Fil-21 ta’ Frar 1992 il-Qorti Kriminali sabet lill-esponenti hati ta’
diversi akkuzi u ikkundannatu ghall-piena ta’ prigunerija ghal
ghomru kif ukoll ghal hlas ta’ nofs |-ispejjez tal-perizji involuti.

Fl-istess sentenza |-Onorabbli Qorti ezercitat id-diskrezzjoni
taghha taht I-Artikolu 493 tal-Kapitolu 9 tal-Ligijiet ta’ Malta

fejn irrakkomandat i I-perjodu minimu ta’ inkarcerazzjoni
ghandu jkun dak ta’ tnejn u ghoxrin (22) sena. Tali
rakkomandazzjoni giet moghtija b’ittra lill-esponenti u

konsegwentement giet mizmuma mill-awtoritajiet tal-habs.
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Tali awtoritajiet geghdin jirrifjutaw li jirrilaxxaw din il-proprjeta
tal-esponenti minghajr ebda raguni valida.

L-esponenti ilu inkarcerat minn Frar tal-1988. Dan ifisser illi
sal-gurnata tal-lum I-esponenti ilu inkarcerat aktar minn hamsa
u ghoxrin (25) sena.

Sal-gurnata tal-lum I|-esponenti gatt ma inghata xi tip ta’
opportunita li jikseb il-liberta.

In-nuqgqgas ta’ prospett ta’ helsien imur kontra d-Drittijiet Umani
u dan minhabba I|-fatt illi tali inkarcerazzjoni tammonta ghal
wahda inumana u dan hekk kif ritenut f'diversi okkazjonijiet
mill-Qorti Ewropeja tad-Drittijiet tal-Bniedem. Dan il-prospett
ta’ helsien irid ikun possibbli kemmm de jure u kif ukoll de facto.
Fug dan il-punt din |-Onor. Qorti Ewropea tad-Drittijiet tal-
Bniedem fis-sentenza moghtija minnha fl-ismijiet Vinter and
Others v. The United Kingdom taht il-paragrafu 119 tas-
sentenza qgalet hekk:

“"For the foregoing reasons, the Court considers that, in the
context of a life sentence, Article 3 must be interpreted as
requiring reducibility of the sentence, in the sense of a
review which allows the domestic authorities to consider
whether any changes in the life prisoner are so significant,
and such progress towards rehabilitation has been made in
the course of the sentence, as to mean that continued
detention can no longer be justified on legitimate
penological grounds.”

II-Qorti Ewropea tad-Drittijiet tal-Bniedem fis-sentenza fuq
citata irritjenit ukoll illi apparti li I-piena ta’ ghomor il-habs trid
tkun de jure u de facto riducibbli, |I-Istat ghandu wkoll ikollu fis-
sehh sistema ta' revizjoni ta’ din is-sentenza. Din il-Qorti ta’
Strassburgu irritjeniet that il-paragrafu 120 tas-sentenza illi:

"However the Court would emphasise that, having regard
to the margin of appreciation which must be accorded to
Contracting States in the matters of criminal justice and
sentencing (see paragraphs 104 and 105 above), it is not
its task to prescribe the form (executive or judicial) which
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that review should take. For the same reason, it is not for
the Court to determine when that review should take place.
This being said, the Court would also to observe that the
comparative and international law materials beofre it show
clear support for the institution of a dedicated mechanism
guaranteeing a review no later than twenty-five years after
the imposition of a life sentence, with further periodic
reviews thereafter (see paragraphs 117 amd 118 above).”

Aktar minn hekk, f'din is-sentenza |-Qorti Ewropea tad-Drittijiet
tal-Bniedem kompliet tishaq taht il-paragrafu 121 li:

"It follows from this conclusion that, where domestic law
does not provide for the possibility of such a review, a
whole life sentence will not measure up to the standards of
Article 3 of the Convention.”

L-esponenti ghandu jigi avzat b’tali revizjoni u bir-rekwiziti ghal
helsien minn meta jibda jiskonta s-sentenza u dan hekk kif
sahget il-Qorti ta’ Strassburgu fil-paragrafu 122 tas-sentenza
fuq citata:

"A whole life prisoner is entitled to know, at the outset of
his sentence, what he must do to be considered for release
and under what conditions, including when a review of his
sentence will take place or may be sought. Consequently,
where domestic law does not provide any mechanism or
possibility for review of a whole life sentence, the
incompatibility with Article 3 on the ground already arises
at the moment of the imposition of the whole life sentence
and not at a later stage of incarceration.”

L-esponenti ma ghandux possibilita ta’ thaqqis tal-piena kemm
de facto u kemm de jure.

L-Istat Malti ma ghandux sistema ta’ evalwazzjoni fejn persuna
kkundannata ghal ghomorha I-habs jista’ jkollha r-revizjoni tal-
piena.

Wara dan iz-zmien kollu ta’ inkarcerazzjoni, specjalment wara li
t-tnejn u ghoxrin sena ta’ inkarcerazzjoni li giet irrakomandata
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mill-Qorti Kriminali taht I-artikolu 493 tal-Kapitolu 9 tal-Ligijiet
ta’ Malta fis-sentenza originali u wara I-hamsa u ghoxrin sena
ta’ inkarcerazzjoni rrakkomandata mill-Qorti Ewropea tad-
Drittijiet tal-Bniedem gew maqgbuza, I|-inkarcerazzjoni tal-
esponenti tista’ tibga ssehh biss fil-kaz illi huwa jibga’
kkonsidrat ta’ periklu ghas-socjeta. Naturalment din |-
evalwazzjoni trid issir minn xi tip ta’ bord li huwa independenti
u kompost minn esperti ghal dan il-ghan bhal per ezmepju I-
Bord tal-Parole.

Illum il-gurnata wara aktar minn kwart ta’ centinarju inkarcerat
l-esponenti mhuwiex ta’ theddida ghas-socjeta u b’hekk
ghandu jinghata possibilita ta’ helsien.

Intalbet din il-Qorti sabiex:

1. Tiddikjara li s-sentenza moghtija fil-konfront tar-rikorrenti
fl-ismijiet “Ir-Repubblika ta’ Malta vs Mosbah Mohsen Ben
Brahim u Ben Ali Wahid Ben Hassine” tal-21 ta’ Frar 1992
tivvjola d-drittijiet fondamentali tieghu senjatament |-
Artikolu 36 tal-Kostituzzjoni ta’ Malta u I-Artikolu 3 tal-
Konvenzjoni Ewropea Dwar id-Drittijiet tal-Bniedem u tal-
Libertajiet Fondamentali u cioé d-dritt tal-helsien mit-
tortura u trattament inuman ghar-ragunijiet fuq
imsemmija.

2. Tiddikjara li n-nuggas ta’ possibilita ta’ revizjoni tas-
sentenza tal-ghomor il-habs b’'mod ragonevoli tmur kontra
d-drittijiet fondamentali tal-bniedem kif inghad fit-talba
precedenti.

3. Konsegwentement dina |I-Onorabbli Qorti umilment tinsab
mitluba tipprovdi rimedju.

Rat ir-risposta tal-intimati Prim Ministru u Avukat Generali li in
forza taghha gie ecceppit illi:

Fir-rikors promotur, ir-rikorrenti qieghed jillamenta ‘/i s-
sentenza moghtija fil-konfront tar-rikorrenti fl-ismijiet “Ir-
Repubblika ta’ Malta vs Mosbah Mohsen Ben Brahim u Ben Ali
Wahid Ben Hassine” tal-21 ta’ Frar 1992 tivvjola d-drittjiet
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fundamentali tieghu senjatament [-Artikolu 36 tal-Kostituzzjoni
ta’” Malta u I-Artikolu 3 tal-Konvenzjoni Ewropea Dwar id-
Drittijiet tal-Bniedem u tal-Libertajiet Fondamentali w cioé d-
dritt tal-helsien mit-tortura u trattament inuman ghar-
ragunijiet fug imsemmija’. Ir-rikorrenti ged jillamenta wkoll illi
‘n-nugqas ta’ possibilita ta’ revizjoni tas-sentenza tal-ghomor
il-habs b’mod ragenevoli tmur kontra d-drittijiet fondamentali
tal-bniedem kif inghad fit-talba precedenti’.

L-esponenti jikkontestaw I-allegazzjonijiet u I-pretensjonijiet
tar-rikorrenti bhala kollha nfondati fil-fatt u fid-dritt ghar-
ragunijiet segwenti:

1. Illi preliminarjament, il-Prim Ministru mhuwiex il-legittimu
kontradittur ai termini tal-Artikolu 181B tal-Kodici ta’
Organizzazzjoni u Procedura Civili (Kap. 12 tal-Ligijiet ta’
Malta);

2. Illi minghajr pregudizzju u fil-mertu, il-fatt li permezz tas-
sentenza tal-21 ta’ Frar 1992 fl-ismijiet ‘Ir-Repubblika ta’
Malta vs Mosbah Mohsen Ben Brahim u Ben Ali Wahid Ben
Hassine’ giet inflitta fuq ir-rikorrenti sentenza ta’ ghomor
habs ma jfissirx li tali sentenza tivvjola d-drittjiet
fundamentali sanciti permezz ta’ I|-Artikolu 36 tal-
Kostituzzjoni u ta’ I-Artikolu 3 tal-Konvenzjoni Ewropeja.
Dan gqalitu |I-Grand Chamber fid-9 ta’ Lulju 2013 fis-
sentenza kwotata mir-rikorrenti ta’ Vinter and Others v.
the United Kingdom fejn gie osservat illi ‘For the same
reasons, Contracting States must also remain free to
impose life sentences on adult offenders for especially
serious crimes such as murder: the imposition of such a
sentence on an adult offender is not in itself prohibited by
or incompatible with Article 3 or any other Article of the
Convention (see Kafkaris, cited above, § 97). This is
particularly so when such a sentence is not mandatory but
is imposed by an independent judge after he or she has
considered all the mitigating and aggravating factors
which are present in any given case’.

3. Illi minghajr pregudizzju ghas-suespost, il-fatt li r-
rikorrenti gieghed jiskonta piena ta’ ghomor prigunerija
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minghajr il-possibilita ta’ rilaxx ma jfissirx illi b’mod
awtomatiku r-rikorrenti ged jigi assoggettat ghal tortura
jew trattament inuman. Illi dan huwa principju generali
stabbilit mill-Qorti Ewropeja tad-Drittijiet tal-Bniedem illi
effettivament johrog ukoll mis-sentenza i I-istess
rikorrenti jaghmel riferenza ghaliha fir-rikors promotur.
Illi s-sistema legali nostrana tipprovdi mekkanizmu i
permezz tieghu sentenzi ta’ ghomor habs jistghu jigu
ridotti.

L-esponenti jissottomettu li I-piena ta’ ghomor habs tigi
nflitta f'dawk il-kazijiet fejn il-kwalita tar-reat jirrikjedi li s-
socjeta tinghata messagg li dawn il-kwalita ta’ reati ma
jistghux jigu tollerati jew kondonati bl-ebda mod. Illi I-kaz
tar-rikorrenti li ghalih inghata I-piena ta’ ghomor habs
kien kaz ta’ qtil ta” erba’ persuni li sar fug medda ta’ ftit
granet, il-mod kif gew maqtula dawn il-persuni kienet
mewta attroci u kiefra. In fatti, -ewwel persuna li ngatlet
ingatlet bi hruxija liema bhala u dan ghall-ammont mizeru
ta’ Lm47 (circa mitt Ewro). Illi t-tieni vittma giet
ingannata mir-rikorrenti fejn sabiex il-vittma ma taghmilx
rezistenza nghatat ikel u nqgatlet b’tir f'rasha u |-kadavru
ntefa’ I-bahar b’mazra sabiex jittenta jiddisponi mill-istess
kadavru u dan sabiex tigi misruza |-vittma li kull ma kellha
flus fugha kienu Lm33(circa sebghin Ewro). Illi t-tielet
vittma tar-rikorrenti kien xufier tat-taxi li nqgatel b'tir
f'rasu, fejn ir-rikorrenti pprova jaqta’ r-ras tal-vittma u
meta ma rnexxilux kompletament farrak wicc il-vittma
b’gebla sabiex ma tintarafx u fl-ahhar ghatta |-katavru bil-
gebel u dan sabiex jisrag minn fuq il-vittma Lm 180 (circa
erba’ mitt Ewro). Illi r-raba’ vittma kien ukoll xufier tat-
taxi li ngatel b'tir f'rasu sabiex jinsterag minn fuq il-
persuna tieghu l-ammont ta’ Lm 31 (circa sebghin Ewro).
Illi dan il-qgtil kien kexkex lil Malta tant hu hekk li n-nies
kienu ged jibzghu johorgu minn darhom u li holog paniku
kbir fil-pubbliku in generali.

Illi huwa inawdit li I-istess rikorrenti wara li ammetta I-
akkuzi migjuba kontra tieghu u wara li nghata s-sentenza
ta’ ghomor habs jgajjem tali lanjanza u dan tenut ukoll I-
insenjament tal-Qorti Ewropeja tad-Drittijiet tal-Bniedem i
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|-istess rikorrenti jiccita fir-rikors promotur. L-esponenti
jissottomettu |li huwa obbligu tal-Istat liema obbligu
jemana mill-Konvenzjoni |i jorbot lill-Istati Kontraenti
sabiex jadotta mizuri ghal ghan ahhari li jipprotegi lis-
socjeta minn reati vjolenti aktar u aktar meta jkunu
serjali. Illi fil-kaz odjern tenut kont tal-kwalita’ tar-reati
(omicidju volontraju ta’ erba persuni ftemp ta’ tmintax-il
gurnata) kif ukoll peress li fil-kaz odjern hemm involut
riskju kif ukoll il-periklu imminenti u reali lis-socjeta,
isegwi ghalhekk li r-rikorrenti ma jistax jillamenta li huwa
ged jigi assoggettat ghal trattament inuman jew tortura.

Illi s-sentenza tal-Qorti Kriminali fejn ir-rikorrenti gie
kkundannat ghal sentenza ta’ ghomor habs thares il-bilanc
bejn I-interessi nvoluti f'dan il-kaz u cioe I-interess tar-
rikorrenti bhala persuna |i ged tiskonta sentenza ta’
prigunerija u dawk tas-socjeta’. Illi I-Qorti Ewropeja gatt
ma kkonkludiet li Stati ghandhom jirrilaxxaw priguneri
abbazi tal-Artikolu 3 tal-Konvenzjoni. L-esponenti
jissottomettu li |-mod kif gew kommessi r-reati mir-
rikorrenti u t-tip ta’ reati kommessi juri r-riskju serju li r-
rikorrenti huwa ghas-socjeta u I-pubbliku in generali.

L-esponenti jissottomettu illi skont il-gurisprudenza kopjuz
tal-Qorti Ewropeja ghad-Drittijiet tal-Bniedem ‘inhuman
treatment covers at least such treatment as deliberately
causes sever mental and physical suffering’’.  Fil-kaz
Tekin vs. Turkey deciz fid-9 ta’ Gunju 1998, gie osservat
illi t-trattament jitgies inuman meta jkun mahsub minn
gabel u ppremeditat biex jikkaguna ‘intense physical and
mental suffering’.

L-esponenti jissottomettu ili ghar-rigward ta’ trattament
degradanti, dan jitgies li jirreferi ghal dak it-trattament Ii
jgieghel lil dak li jkun ikisser ir-resistenza kemm fizika u
morali tal-vittma jew li jgieghel lill-vittma li tagixxi kontra
I-volonta taghha. Fil-kaz Ranninen v. Finland deciz mill-
Qorti Ewropea fis-16 ta’ Dicembru 1997 gie osservat illi 'in

! Reid, A Practioner’s Guide to the European Convention on Human Rights (2nd
edition, pg. 522).
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considering whether a punishment or treatment s
“degrading” within the meaning of Article 3, regard should
be had as to whether its object is to humiliate and debase
the person concerned and whether, as far as the
consequences are concerned, it adversely affected his or
her personality in a matter incompatible with Article 3"

Illi I-esponenti jissottomettu li I-lanjanzi mqgajjma mir-
rikorrenti ma jsibu I-ebda konfort kemm fil-ligi nostrana u
lanqas fil-gurisprudenza tal-Qort Ewropeja tad-Drittijiet
tal-Bniedem.

Isegwi ghalhekk li t-talbiet tar-rikorrenti ghandhom jigi
muchuda.

4,  Salv eccezzjonijiet ulterjuri.

5. Bl-ispejjez.

Semghet ix-xhieda prodotti.

Rat in-noti ta’ sotomissjonijiet tal-partijiet.
Semghet it-trattazzjoni tal-partijiet.

Rat li -kawza thalliet ghas-sentenza.

Rat I-atti kollha.

Ikkunsidrat:

Illi permezz ta’ dawn il-proceduri r-rikorrent gieghed jitlob il
din il-Qorti ssib illi s-sentenza moghtija mill-Qorti Kriminali fil-
konfront tieghu fl-ismijiet Repubblika ta’ Malta vs Mosbah
Mohsen Ben Brahim u Ben Ali Wahid Ben Hassine tal-21 ta’ Frar
1992 kif ukoll in-nuggas ta’ possibilta ta’ revizjoni ta’ din is-
sentenza li permezz taghha r-rikorrent gie kkundannat ghal
ghomru I-habs jilledu d-drittijiet fondamentali tieghu
senjatament I-artikolu 36 tal-Kostituzzjoni ta’ Malta u I|-artikolu
3 tal-Konvenzjoni Ewropea dwar id-Drittijiet tal-Bniedem.
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Illi preliminarjament Il-intimati lagghu ghat-talbiet tar-rikorrent
billi e¢ceppew illi I-intimat Prim Ministru m’huwiex il-legittimu
kontradittur f'"dawn il-proc¢eduri.

Illi fir-rigward ta din |-ec¢¢ezzjoni preliminari 1-Qorti taghmel
riferenza ghall-artikolu 181B tal-Kapitolu 12 tal-Ligijiet ta’
Malta. Din il-ligi tipprovdi dwar min ghandu jirraprezenta lill-
Gvern fl-atti u fl-azzjonijiet gudizzjarji. Imbaghad f'dawk [-atti
u azzjonijiet gudizzjarji li minhabba n-natura tat-talba ma
jkunux jistghu jigu diretti kontra xi wiehed minn dawn il-
persuni, |-att jew azzjoni Jgudizzjarja ghandha tigi diretta
kontra I-Avukat Generali.

Illi dwar |-ewwel ec¢ezzjoni tal-intimati, I-istess intimati jghidu
li ladarba r-rikorrent donnu gieghed jattakka disposizzjonijiet
tal-ligi senjatament |-Att dwar il-Gustizzja Riparatri¢i (Kap. 516
tal-Ligijiet ta’ Malta), I-ilment kellu jigi indirizzat biss kontra |-
Avukat Generali. Hija ac¢cettata |-gurisprudenza illi fil-kaz ta’
impunjazzjoni ta’ ligijiet il-legittimu kontradittur huwa I-Avukat
Generali (Glenn Bedingfield vs Kummissarju tal-Pulizija et,
deciza mill-Qorti Kostituzzjonali fil-31 ta’ Lulju 2000, George
Xuereb vs Registratur tal-Qorti et, deciza mill-Qorti
Kostituzzjonali fit-8 ta’ Dicembru 2004 u Anthony Aquilina vs
Repubblika ta’ Malta et, deciza mill-Qorti Kostituzzjonali fil-24
ta’ Gunju 2011).

Illi b’Zieda ma dan, l-artikolu 181B(2) tal-Kap. 12 imsemmi
jispecifika li:

“L-Avukat Generali jirrapprezenta lill-Gvern fdawk [-atti u
I-azzjonijiet gudizzjarji li minhabba n-natura tat-talba ma
jkunux jistghu jigu diretti kontra xi wiehed jew aktar mill-
kapijiet tad-dipartimenti |-ohra tal-Gvern.”

Illi f'dan is-sens il-Qorti taghmel riferenza wkoll ghas-sentenza
tal-Qorti Kostituzzjonali fl-ismijiet Sean Bradshaw et vs L-
Avukat Generali et tas-6 ta’ Frar 2015 fejn inghad hekk:

“Rigward il-meritu tal-aggravju din il-Qorti taghmel
referenza ghall-kawza [53/2009] Alfred Spiteri et v.
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Awtorita dwar it-Trasport ta’ Malta et, fejn din il-Qorti
osservat li |-imsemmi Artikolu 181B, maghmul proprju
sabiex jirregola r-rapprezentanza tal-gvern  fl-atti
gudizzjarji, jistipula b’mod car i r-rapprezentanza tal-
gvern hija vestita fil-kap tad-dipartiment koncernat kif
ukoll, f’certu ogsma, fil-persuni indikati fil-proviso tal-
istess artikolu, u fil-kazijiet li ma jagghux taht l-ewwel
sub-inciz, allura r-rapprezentanza tal-Gvern hija vestita fl-
Avukat Generali. Imkien fdan [-artikolu ma jissemma’ I-
Prim Ministru. Li kieku I-ligi riedet i f’¢certu kazijiet bhal
dawk in dizamina kellu jitharrek ukoll il-Prim Ministru,
kienet tghidu - quod lex voluit lex dixit.”

Illi ghaldagstant il-Prim Ministru ma kellux ghalfejn jiddahhal
fil-kawza billi |-kawza saret kontra |-Avukat Generali a tenur
tal-Artikolu 181B msemmi u konsegwentement il-Qorti
tiddikjara li I-Prim Ministru mhuwiex il-legittimu kontradittur fl-
azzjoni odjerna.

Illi fil-mertu, jirrizulta li r-rikorrent gieghed jilmenta minn ksur
tad-drittijiet fundamentali tieghu kif sanciti mill-artikolu 36 tal-
Kostituzzjoni ta’ Malta u l-artikolu 3 tal-Konvenzjoni Ewropea
dwar id-Drittijiet tal-Bniedem u dan in kwantu li huwa jghid illi
m’ghandux prospett ta’ helsien u li ma tezistix sistema ta’
revizjoni ta’ piena fejn il-piena tkun dik ta’ ghomor il-habs.

Illi il-fatti rilevanti huma dawn. Permezz ta’ sentenza tal-Qorti
Kriminali tal-21 ta’ Frar 1992 fl-ismijiet Repubblika ta’ Malta vs
Mosbah Mohsen Ben Brahim u Ben Ali Wahid Ben Hassine ir-
rikorrent gie kkundannat ghal ghomru |-habs wara |i huwa
ammetta I-akkuzi migjuba kontrih. L-aktar akkuzi serji
migjuba kontra r-rikorrent u li ghalihom gie kkundannat ghall-
ghomru I-habs kienu I-omicidju volontarju ta’ erba’ persuni.

L-artikolu 211 tal-Kodic¢i Kriminali jipprovdi li:

“Kull min jinsab hati ta’ omicidju volontarju jehel piena ta’
prigunerija ghal ghomru.”

Jirrizulta wkoll illi I1-Qorti ezercitat id-diskrezzjoni lilha moghtija
skont |-artikolu 493 tal-Kap. 9 u permezz ta’ ittra datata 21 ta’
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Frar 1992 (fol. 24 tal-process), |-imhallef sedenti rrakkomanda
lill-Prim Ministru illi:

“fil-kaz tal-akkuzat Ben Ali Ben Hassine, il-perjodu minimu
li ghandu jghaddi qabel ma I-prigunier jigi mehlus mill-habs
ghandu jkun ta’” mhux ingas minn tnejn u ghoxrin sena.”

Illi I-artikolu 493 tal-Kap. 9 jipprovdi li:

“Wara i tikkundanna persuna ghall-piena ta’ prigunerija
ghall-ghomor, il-gorti tista’ tirrakkomanda bil-miktub lill-
Prim Ministru fi Zmien erbgha u ghoxrin siegha [-ingas
zmien i fil-fehma taghha ghandu jghaddi qabel ma |-
prigunier jigi mehlus mill-habs. Din ir-rakkomandazzjoni
tkun tista’ taraha I|-persuna |li tkun giet ikkundannata, u
kopja taghha tinzamm mir-registratur.”

Illi I-artikolu 36 tal-Kostituzzjoni ta’ Malta u l-artikolu 3 tal-
Konvenzjoni Ewropea jipprovdu li ebda persuna ma ghandha
tigi assoggettata ghal tortura jew ghal piena jew trattament
inuman jew degradanti. Dawn l-artikoli jittrattaw tipi differenti
ta’ imgieba projbita li kull wahda minnhom tirrifletti grad ta’
severita wiehed ikbar mill-iehor. L-artikolu 3 tal-Konvenzjoni
jsemmi t-tortura, it-trattament inuman u t-trattament
degradanti waqt li |-artikolu 36 tal-Kostituzzjoni jsemmi biss it-
trattament inuman u degradanti. Dan ma jfissirx li ma hemmx
protezzjoni minn tortura taht I-artikolu 36 tal-Kostituzzjoni
ghaliex it-tortura certament dejjem u f'kull kaz tammonta tal-
ingas ghal trattament inuman u degradanti (Alfred Degiorgio et
vs Avukat Generali et, dec¢iza mill-Qorti Kostituzzjonali fil-5 ta’
April 2013).

Illi I-principji applikabbli f'kazijiet ta’ din ix-xorta gia gew
identifikati fis-sentenza tal-Qorti Kostituzzjonali fl-ismijiet
Alfred Degiorgio et vs Avukat Generali et imsemmija:

"Sabiex trattament jaqga’ fil-parametri tal-artikolu 3 tal-
Konvenzjoni jehtieg illi dak it-trattament jilhag minimu ta’
severita li |-apprezzament tieghu huwa necessarjament
wiehed relattiv u jiddependi mic-Cirkostanzi kollha tal-kaz,
bhan-natura tat-trattament, il-kuntest tieghu, il-mod ta’
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esekuzzjoni, id-durata, [-effetti fiziki u morali, u fCerti
Cirkostanzi jistghu jkunu wkoll relevanti s-sess, eta u stat
ta’ sahha tal-vittma. B’danakollu, is-sofferenza u |-
umiljazzjoni involuta biex taqa’ fil-parametri tal-artikolu 3
imsemmi jridu jmorru oltre dak I-element ta’ sofferenza u
umiljazzjoni necessarjament allacc¢jati ma xi forma
partikolari ta’ trattament legittimu jew piena. Mizuri i
jnehhu I-liberta tal-persuna ta’ spiss jinvolvu elementi bhal
dawk imsemmija izda, minkejja dan, il-modalita tal-
esekuzzjoni ta’ mizura legittima ma ghandiex tassoggetta
lill-persuna ghal tbatija ta’ intensita tali li teccedi dak il-
livell inevitabbli ta’ sofferenza inerenti f'dik il-mizura.

Trattament jitgies inuman meta tal-inqas jikkaguna lill-
persuna sofferenza fizika jew psikika intensa anki jekk
minghajr ma jikkaguna xi feriti jew offizi fuq il-gisem. Dan
it-trattament ikun ukoll degradanti jekk ikun tali li jgajjem
f'dak li jkun sentimenti ta’ biza, angoxxja u sens ta’
inferjorita li jumiljaw u jiddenigraw lil dak li jkun sahansitra
sakemm possibilment jabbattu r-rezistenza fizika jew
morali tieghu. Dak |li umbaghad jiddistingwi t-tortura minn
trattament inuman jew degradanti huwa I-grad ta’ intensita
akbar tas-sofferenza i tigi inflitta fit-tortura karatterizzata
b’ghemil deliberat li jikkaguna sofferenza mill-aktar serja u
kiefra. Minn barra I-element tal-grad sever tas-sofferenza
ikkagunata, element iehor [Ii gie identifikat bhala
karatteristiku tat-tortura huwa [-fatt i t-tortura tigi inflitta
bil-ghan i jintlahag ghan preciz bhal li tigi akkwistata xi
informazzjoni, jew biex tippenalizza jew tintimda il xi
hadd.”

Illi kif josserva Facett f'‘pagna 42 tal-ktieb tieghu The
Application of the European Convention on Human Rights
(Edizzjoni 1987):

“Inhuman treatment would then be the deliberate infliction
of phyiscal or mental pain or suffering against the will of
the victim and, when forming part of criminal punishment,
out of proportion to the offence.”
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Illi fil-sentenza taghha fl-ismijiet Peers vs Greece, deciza fid-19
ta’ April 2001, il-Qorti ta’ Strasbourg qalet hekk:

“The Court recalls that, according to its case-law, ill-
treatment must attain a minimum level of severity if it is to
fall within the scope of Article 3. The assessment of this
minimum level of severity is relative; it depends on all the
circumstances of the case, such as the duration of the
treatment, its physical and mental affects and, in some
cases, the sex, age and state of health of the victim (see,
among other authorities, Ireland v. The United Kingdom,
judgement of the 18 January 1978, Series A no. 25, p. 65,
162). Furthermore, in considering whether a treatment is
“degrading” within the meaning of Article 3, the Court will
have regard to whether its object is to humiliate and
debase the person concerned and whether, as far as the
consequences are concerned, it adversely affected his or
her personality in a manner incompatible with Article 3
(see Ranninen v. Finland, judgement of 16 December
1997, Reports of Judgements and Decisions, 1997-VIII, pp.
2821-22, 55).”

Illi huwa stabbilit fil-gurisprudenza estensiva tal-Qorti Ewropea

u dik lokali illi sabiex piena titgies inumana jew degradanti, is-
sofferenza u |-umiljazzjoni li §gib tkun bil-bosta akbar mis-
sofferenza u umiljazzjoni |li huma konsegwenza naturali ta’

piena legittima.

Illi I-partijiet ghamlu fis-sottomissjonijiet taghhom riferenza
estensiva ghall-gurisprudenza tal-Qorti ta’ Strassbourg
senjatament il-kaz ta’ Winter and Others v. the United
Kingdom. L-intimati jaghmlu riferenza wkoll ghall-kaz ta’
Kafkaris v. Cyprus kif ukoll Hutchinson v. the United Kingdom.

Illi I-Qorti sejra tghaddi biex tanalizza dawn il-kazijiet rilevanti
ghall-pro¢eduri odjerni.

Illi fil-kaz ta’ Kafkaris v. Cyprus (2008), il-Qorti kkonfermat illi
piena ta’ ghomor il-habs mhijiex innifisha inkompatibbli mal-
artikolu 3 tal-Konvenzjoni. Izda gie rikonoxxut u dan
b'riferenza ghall-gurisprudenza tal-Qorti Ewropea stess, illi fejn
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piena ta’ ghomor il-habs tinsab li hija irreducibbli, jista’ jaghti I-
kaz illi tqum kwistjoni ta’ inkompatibbilta mal-artikolu 3.

“In determining whether a life sentence in a given case can
be regarded as irreducible, the Court has sought to
ascertain whether a life prisoner can be said to have any
prospect of release. An analysis of the Court’s case-law on
the subject discloses that where national law affords the
possibility of review of a life sentence, with a view to its
commutation, remission, termination or the conditional
release of the prisoner, this will be sufficient to satisfy
Article 3. The Court has held, for instance, in a number of
cases that, where detention was subject to review of the
purpose of parole after the expiry of the minimum term for
serving the life sentence, it could not be said that the life
prisoners in question had been deprived of any hope of
release (see, for example, Stanford, cited above,; Hill v the
United Kingdom (dec.) no. 19365/02, 18 March 2003; and
Wynne, cited above). The Court has found that this is the
case even in the absence of a minimum term of
unconditional imprisonment and even when the possibility
of parole for prisoners serving a life sentence is limited
(see, for example, Einhorn, cited above, § § 27-28). It
follows that a life sentence does not become “irreducable”
by the mere fact that in practice it may be served in full. It
is enough for the purpose of Article 3 that a life sentence is
de jure and de facto reducible.”

Illi applikati dawn il-princCipji generali fil-kaz illi kellha
quddiemha I-Qorti, intgal hekk:

“Furthermore, it observes that Cypriot law does not provide
for a minimum term for serving a life sentence or for the
possibility of its remission on the basis of good conduct and
industry. However, the adjustment of such a sentence is
possible at any stage irrespective of the time served in
prison. In particular, under Article 53 § 4 of the
Constitution as it has been applied since 1963, the
President of the Republic, on the recommendation of the

2
Para. 98
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Attorney-General, may suspend, remit or commute any
sentence passed by a court (see paragraphs 36-37 above).
The President can therefore at any point in time commute a
life sentence to another one of a shorter duration and then
remit it, affording the possibility of immediate release.
Morever, section 14 of the Prison Law of 1996 provides for
the conditional release of prisoners, including life prisoners
(see paragraph 59 above). In line with this provision,
subject to the privisions of the Constitution, the President
with the agreement of the Attorney-General, can order by
decree the conditional release of a prisoner at any time.”

Illi 1-Qorti Ewropea kompliet billi rrikonoxxiet illi minkejja li |-
prospett ta’ rilaxx ghall-persuni li gieghdin jiskontaw piena ta’
ghomorhom il-habs huwa limitat taht il-ligi Ciprijotta, ma jistax
jinghad illi piena ta’ ghomor il-habs hija irreducibbli b’'mod illi
ma hemm ebda prospett ta’ rilaxx. Ghaldagstant, instab illi ma
sehhet ebda lezjoni tad-dritt fundamentali tal-applikant kif
sancit mill-artikolu 3 tal-Konvenzjoni.

Illi fil-kaz ta’ Winter and Others v. the United Kingdom (2013)
jirrizulta li [-Qorti Ewropea kienet sabet lezjoni tad-drittijiet
fundamentali tal-applikanti senjatament dak protett bl-artikolu
3 tal-Konvenzjoni in kwantu li rrizulta li s-sistema Ingliza kienet
tipprovdi ghal sistema limitata hafna ta’ revizjoni u rilaxx ta’
persuna li tkun gieghda tiskonta piena ta’ ghomorha I-habs. II-
Qorti Ewropea sabet ukoll illi I-emendi li kienu sehhew fil-ligi
Ingliza kienu jfissru li ma kienx car jekk prigunier setghax jigi
biss rilaxxat ‘on compassionate grounds’ li kienu limitati hafna,
senjatament meta |-prigunier ikun marid b’'marda terminali jew
afflitt b'inkapacita fizika li kienet tfisser biss illi I-prigunier seta’
jitlob li ma jmutx il-habs. Filfatt, il-Qorti sabet illi:

“The reading of section 30 ensuring some prospects under
the law for release of whole life prisonors, would, in
principle, be consistent with this Court’s judgment in
Kafkaris, cited above. If it could be established that, in the
applicants’ cases, a sufficient degree of certainty existed as
to the state of the applicable domestic law to this effect, it

3
Para. 102
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could not be said that their sentences were irreducible and
thus no violation of Article 3 would be disclosed.”
Ghaldagstant il-Qorti kkonkludiet illi ‘given the present lack
of clarity as to the state of the applicable domestic law as
far as whole life prisoners are concerned, the Court is
unable to accept the Government’s submission that section
30 of the 1997 Act can be taken as providing the applicants
with an appropriate and adequate avenue of redress,
should they ever seek to demonstrate that their continued
imprisonment was no longer justified on legitimate
penological grounds and thus contrary to Article 3 of the
Convention."

Illi I-intimati jaghmlu riferenza wkoll ghall-kaz ta’ Hutchinson v.
the United Kingdom (li pero gie riferut lill-Grand Chamber tal-
Qorti Ewropea fl-1 ta’ Gunju 2015 u ghaldagstant mhuwiex
finali). F'dan il-kaz, fejn ic¢-Cirkostanzi kienu kwazi identici
ghall-kaz ta’ Winter and Others, il-Qorti sabet illi ma sehhet
ebda lezjoni tad-drittijet fundamentali tal-applikant kif sanditi
bl-artikolu 3 tal-Konvenzjoni. B’riferenza ghall-kaz ta’ Winter
and Others, il-Qorti f'dan il-kaz osservat illi gew stabbilit is-
segwenti princCipji relatati ma pieni ta’ ghomor il-habs:

(a) Fil-kuntest ta’ piena ta’ ghomor il-habs, I|-artikolu 3 tal-
Konvenzjoni ghandu jigi interpretat fis-sens illi tali piena
ghandha tkun reducibbli b’dan illi ghandu jkun hemm il-
possibilta ta’ revizjoni tal-piena fejn jirrizulta li I-prigunier
huwa rijibilitat tant illi d-detenzjoni kontinwa tieghu ma
tibgax gustifikata;

(b) Ghandha ssehh din ir-revizjoni mhux aktar minn 25 sena
wara li tkun inghatat il-piena ta’ ghomor il-habs;

(c) Fejn il-ligi domestika ma tiprovdix ghal din ir-revizjoni,
piena ta’ ghomor il-habs mhijiex kompatibbli mal-artikolu
3 tal-Konvenzjoni;

(d) Prigunier illi jkun gieghed jiskonta piena ta’ ghomru |-habs
mghandux jistenna zmien indeterminat qgabel ikun jista’
jilmenta li I-kundizzjonijiet marbuta mal-piena mhumiex
konformi mal-artikolu 3 tal-Konvenzjoni, u fejn si tratta

4
Para. 125
5
Para. 129
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piena ta’ ghomor il-habs mhux reducibbli, huwa kapri¢cuz
illi wiehed jistenna li prigunier ser ikun riformat minghajr
ma jkun jaf jekk xi darba jistax jigi kkunsidrat sabiex jigi
rilaxxat. Prigunier li gieghed jiskonta piena ta’ ghomru I-
habs ghandu jkun infurmat, fil-bidu tal-piena li jkun ser
jiskonta, xi jrid jaghmel sabiex jigi kkunsidrat ghar-rilaxx
u taht liema kundizzjonijiet, inkluz meta tista’ ssehh
revizjoni tal-piena li jkun ser jiskonta. Konsegwentament,
fejn il-ligi domestika ma tipprovdix ghal possibilita ta’
revizjoni ta’ piena ta’ ghomor il-habs, I-inkompatibilita
mal-artikolu 3 tal-Konvenzjoni ssehh mal-mument illi jigi
kkundannat ghal dik il-piena u mhux waqt illi jkun gieghed
jiskonta s-sentenza.

Illi f'dan il-kaz, il-Qorti sabet illi ma sehhet ebda lezjoni tad-
drittijiet fundamentali tal-applikant in kwantu li il-Qrati Inglizi
kienu kjarifikaw il-pozizzjoni legali tal-procedura dwar kif tista’
ssir revizjoni ta’ piena ta’ ghomor il-habs.

Illi mehudin dawn il-principji ghal kaz illi ghandha quddiemha I-
Qorti llum, jigi osservat illi I-pozizzjoni nostrana tixbah dik ta’
Cipru kif gie spjegat fil-kaz ta’ Kafkaris surriferit.

Illi artikolu 93(1) tal-Kostituzzjoni ta’ Malta jipprovdi li:

(1) Il-President ikollu s-setgha Ii -
(a) jaghti lil xi persuna li jkollha xtagsam fi jew tkun giet
misjuba hatja ta’ xi reat mahfra, sew hielsa jew suggetta
ghal kondizzjonijiet skont il-ligi;
(b) jaghti lil xi persuna sospensjoni, sew indefinita jew
ghal perijodu specifikat, dwar [-esekuzzjoni ta’ xi
kundanna moghtija lil dik il-persuna ghal xi reat;
(¢) jissostitwixxi forma ta’ piena angas harxa minflok xi
piena imposta fuqg xi persuna ghal xi reat; jew
(d) jahfer fl-intier taghha jew fparti minnha kull
kundanna moghtija lil xi persuna ghal reat jew ghal xi
penali jew konfiska Ii xort’ohra tkun dovuta lill-Istat
minhabba f'xi reat.

Illi I-hekk imsejha prerogattiva ta’ mahfra tista’ tigi moghtija
mill-President tar-Repubblika u dan skont il-parir tal-Kabinett
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jew Ministru li jagixxi skont I-awtorita generali tal-Kabinett
(artikolu 85 tal-Kostituzzjoni). Ma ngibet ebda prova fil-kaz
odjern illi r-rikorrent ghamel talba ghal reduzzjoni jew revzjoni
tal-piena li gieghed jiskonta, kif ghandu dritt illi jaghmel skont
|-artikolu tal-Kostituzzjoni msemmi.

Illi b'’Zieda ma dan u kif diga intqal aktar 'l fuq, jirrizulta li |-
Qorti Kriminali fis-sentenza taghha fil-konfront tar-rikorrent,
ezercitat id-diskrezzjoni lilha moghtija skont |-artikolu 493 tal-
Kap. 9 u permezz ta’ ittra datata 21 ta’ Frar 1992 (fol. 24 tal-
process), |-imhallef sedenti rrakkomanda lill-Prim Ministru illi:

“fil-kaz tal-akkuzat Ben Ali Ben Hassine, il-perjodu minimu
li ghandu jghaddi qabel ma I-prigunier jigi mehlus mill-habs
ghandu jkun ta’ mhux ingas minn tnejn u ghoxrin sena.”

Illi fis-sottomossjonijiet taghhom, I-intimati jaghmlu riferenza
ghas-sentenza tal-Qorti tal-Appell Kriminali fl-ismijiet Ir-
Repubblika ta’ Malta vs Andy Calleja, deciza fid-9 ta’ Gunju
2005 fejn il-Qorti galet hekk:

“Mill-banda I-ohra, din il-Qorti tifhem Ii I-appellant jista’
verament, maz-zmien, jirriforma ruhhu u ghandu jkollu I-
possibilita li xi darba - dment dejjem li juri li ma huwiex
aktar ta’ perikolu ghas-socjeta — jerga jidhol fis-socjeta.
Pero hawn qged nitkellmu dwar xi haga li tista’ tavvera
ruhha fil-futur dags kemm tista’ ma tavverax ruhha, u
ghalhekk ghandha tithalla biex tigi regolata bil-prerogattiva
tal-mahfra tal-President. Biex, pero, jigi facilitat, jekk ikun
il-kaz, |-ezercizzju ta’ tali prerogattiva, din il-Qorti sejra
tipprocedi skond I-Artikoli 493 u 494 tal-Kodici Kriminali.”

Illi wara li kkunsidrat il-principji enuncjati fid-decizjonijiet tal-
Qorti Ewropea sucitati kif ukoll dawk tal-Qrati Taghna, il-Qorti
hija tal-fehma illi ma sehhet ebda lezjoni tad-drittijiet
fundamentali tar-rikorrenti fil-kaz odjern. Jibda biex jinghad illi
ma giex muri kif is-sentenza tal-Qorti Kriminali tal-21 ta’ Frar
1992 tivvjolja d-drittijiet fundamentali tar-rikorrent. Ir-
rikorrent gie kkundannat ghal ghomru I-habs wara li ammetta
l-akkuzi migjuba kontra tieghu, senjatament I|-omicidju
volontarju ta’ erbgha persuni u ghaldagstant, din il-Qorti ma

Page 18 of 21



ssib xejn x'ti¢censura fis-sentenza tal-Qorti Kriminali
imsemmija. F'dan is-sens terga ssir riferenza ghall-kaz ta’
Winter and Others sucitat fejn intgal hekk:

“Contracting states must also remain free to impose life
sentences on adult offenders for especially serious crimes
such as murder: the imposition of such a sentence on an
adult offender is not in itself prohibited or incompatible
with Article 3 or any other Article of the Convention.”

Illi fir-rigward tal-allegat nugqgas ta’ possibilta ta’ revizjoni tal-
piena ta’ ghomor il-habs, kif sabet il-Qorti Ewropea fil-kaz ta’
Kafkaris imsemmi, mhuwiex minnu li I-piena ta’ ghomor il-habs
kif applikata f'pajjizna tmur kontra |-artikolu 3 tal-Konvenzjoni
jew kontra l-artikolu 36 tal-Kostituzzjoni in kwantu li bhal kaz
ta’ Kafkaris, ir-rikorrent dejjem kellu u ghad ghandu dritt illi
jaghmel talba taht I-artikolu 93 tal-Kostituzzjoni msemmi. Li
gatt ma ghamel din it-talba kienet decizjoni tieghu u ma jistax
jilmenta quddiem din il-Qorti li m’ghandu ebda prospett illi jigi
rilaxxat anke jekk jigi muri li rriforma ruhu. L-artikolu 93 tal-
Kostituzzjoni langas jiprovdi ghall-zmien specifikat meta tista’
ssir din it-talba ghall-mahfra jew reduzzjoni tal-piena b’'mod illi
kull persuna li thoss illi hija gustifikata t-talba taghha tista’
taghmilha fi kwalunkwe zmien illi tkun qgieghda tiskonta s-
sentenza. B’zieda ma dan, hija stabbilita fil-gurisprudenza tal-
Qrati Kriminali taghna li f'’kazijiet illi I1-Qorti thoss illi hemm il-
possibilita li I-persuna kkundannata tkun irriformat ruhha fil-
futur, |-istess Qorti tista’ tapplika |-provedimenti tal-artikolu
493 u 494 tal-Kodi¢i Kriminali sabiex jiffacilita |-possibilta ta’
rilaxx fil-futur. Hekk fil-fatt gara fil-kaz odjern.

Il I-fatt illi ghaddew in-numru minimu ta’ snin hekk
rakkomandati mill-Qorti illi r-rikorrent ghandu jaghmel
inkarc¢erat ma jfissirx illi huwa ghandu dritt awtomatiku li jigi
rilaxxat. Fi kwalunkwe kaz, ma giex muri mir-rikorrent illi
abbazi tal-artikolu 93 tal-Kostituzzjoni mehud mar-
rakkomandazzjoni |li saret skont I-artikolu 493 tal-Kodici
Kriminali, huwa xorta wahda m’'ghandux dritt illi tigi
rikunsidrata u riveduta I-piena li huwa gieghed jiskonta.

Fil-kaz ta” Winter and Others sucitat, jirrizulta li |-Qorti Ewropea
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waslet ghall-konkluzjoni li kien hemm lezjoni tad-drittijiet
fundamentali tal-applikanti in kwantu li I-ligi Ingliza ma kinitx
cara dwar l-applikazzjoni tad-dritt ta’ revizjoni ta’ piena ta’
ghomor il-habs kif ukoll minhabba |-fatt illi donnu I-ligi Ingliza
kienet tippermetti rilaxx biss f'kaz illi I-applikant kien gieghed
imut b’'marda terminali jew ikun aflitt minn xi inkapacita fizika
u ghaldagstant, jekk jigi muri li ma jkunx ta’ periklu ghas-
socjeta, fost kundizzjonijiet ohra, seta’ jitlob biss illi ma jmutx
il-habs. Dan ix-xenarju huwa differenti minn dak li nsibu fis-
sistema taghna fejn il-President mhux marbut b’dawn il-
kundizzjonijiet restrittivi. B’Zzieda ma dan u kif taghmilha ¢ara
fid-decizjonijiet taghha il-Qorti Ewropea, il-fatt illi applikant
ghandu dritt jitlob li I-piena ta’ ghomor il-habs illi huwa jkun
gieghed jiskonta tigi riveduta ma jfissirx illi din it-talba ser
tintlaga” awtomatikament. @ Dan anke jekk jghaddi zmien
rakkomandat skont l-artikolu 493 tal-Kodi¢i Kriminali, liema
artikolu iservi proprju sabiex tigi facilitata talba skont I-artikolu
93 tal-Kostituzzjoni.

Illi finalment, kif galet il-Qorti Ewropea fil-kaz ta’ Winter and
Others sucitat:

“It is well-established in the Court’s case-law that a State’s
choice of a specific criminal justice system, including
sentence review and release arrangements, is in principle
outside the scope of the supervision the Court carries out
at a European level, provided that the system does not
contravene the principles set forth in the convention.”®

In kwantu li gie muri li fis-sistema legali nostrana tezisti I-
possibilta’ li piena ta’ ghomor il-habs tigi riveduta skont il-
provedimenti ta’ artikolu 93 tal-Kostituzzjoni kif inghad, il-Qorti
ssib li ma sehhet ebda lezjoni tad-drittijiet fundamentali tar-
rikorrent kif sanciti bl-artikoli 36 tal-Kostituzzjoni u l-artikolu 3
tal-Konvenzjoni Ewropea dwar id-Drittijiet tal-Bniedem in
kwantu li ma jirrizultax illi I-piena li gieghed jiskonta r-rikorrent
tammonta ghall-piena inumana jew degradanti.

6
Para. 104
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Ghaldagstant il-Qorti gieghda taqta’ u tiddeciedi billi filwaqt li:
Tilga’ |-e¢cezzjonijiet kollha tal-intimati;

Tichad it-talbiet tar-rikorrent billi tiddikjara li ma sehhet ebda
lezjoni tad-drittijiet fundamentali tar-rikorrent kif sanciti bl-
artikoli 36 tal-Kostituzzjoni u I-artikolu 3 tal-Konvenzjoni
Ewropea dwar id-Drittijiet tal-Bniedem.

L-ispejjez jithallsu mir-rikorrent.

IMHALLEF

DEP/REG

Page 21 of 21



