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1. Dan huwa appell tal-attur Daniel Alexander Holmes minn
sentenza moghtija fit-30 ta’ Gunju 2015 mill-Prim’Awla tal-Qorti
Civili fil-kompetenza taghha kostituzzjonali [‘I-Ewwel Qorti”] i
cahdet talba tal-attur biex tghid illi fil-kawza maqtugha b’sen-
tenza moghtija fit-2 ta’ Mejju 2013 mill-Qorti tal-Magistrati
(Ghawdex) bhala Qorti ta’ Gudikatura Kriminali inkisru d-drittijiet
fondamentali tieghu mharsa tant l-artt. 34 u 39 tal-Kostituzzjoni
ta’ Malta [“il-Kostituzzjoni”] u taht l-artt. 5(3) u 6 tal-Konvenzjoni

ghall-Protezzjoni tad-Drittijiet tal-Bniedem u tal-Libertajiet

Fondamentali [“il-Konvenzjoni”]. Il-fatti li wasslu ghall-kawza u r-
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ragunijiet li wasslu lill-Ewwel Qorti ghad-decizjoni taghha gew

imfissra hekk fis-sentenza appellata:

»Din hi kawza fejn l-attur ged jilmenta li nkisrulu drittijiet
kostituzzjonali in konnessjoni ma’ arrest u pro¢eduri kriminali i
ttiehdu fil-konfront tieghu Ii itterminaw b’sentenza tal-Qorti tal-
Magistrati bhala Qorti tal-Gudikatura Kriminali (Ghawdex) tat-2
ta’ Mejju 2013 fejn hu gie liberat mill-akkuzi kollha dedotti
kontrieh.

»L-ilmenti tal-attur huma tlieta:

»l.nuqgas ta’ assistenza legali fiz-Zzmien tal-arrest u
investigazzjoni li jivvjola l-artikolu 39 tal-Kostituzzjoni u artikolu 6
tal-Konvenzjoni Ewropea,;

»2.nuqqgas fis-sistema ta’ ghajnuna legali li tiggarantixxi difiza
adegwata u xierga kontra dak li jiddisponi I-artikolu 39(6)(¢) tal-
Kostituzzjoni u artikolu 6(3)(¢) tal-Konvenzjoni Ewropea,;

»3.nuqgas ta’ helsien mill-arrest preventiv fi zmien ragonevoli bi
ksur tal-artikolu 34 tal-Kostituzzjoni u artikolu 5 tal-Konvenzjoni.

»EC¢cezzjoni preliminari

»ll-qgorti tqis fondata ... |-e¢cezzjoni ... li I-legittimu kontradittur
fdawn il-proceduri hu I|-Avukat Generali a bazi tal-artikolu
181B(2) tal-Kap. 12. L-ilmenti tal-attur jirrigwardaw il-ligijiet tal-
assistenza legali, li ghalihom jirrispondi I-Avukat Generali bhala
r-rapprezentant tal-Gvern ta’ Malta, u d-dewmien tal-arrest li
tirrigwarda decizjoni tal-gorti li wkoll jirrispondi ghaliha |-Avukat
Generali meta ged tigi kontestata decizjoni tal-qorti peress li
dawn ma jista jirrispondi ghalihom ebda kap ta’ dipartiment kif
ighid l-artikolu 181B(1) tal-Kap. 12. Dan I-ilment ga gie deciz bl-
istess mod f'kawza b’talbiet simili fl-ismijiet Daniel Holmes v.
Avukat Generali et (03/10/2014).

»Mertu

»Nuggas ta’ assistanza legali fi Zzmien |-arrest u interogazzjoni

»Din il-kwistjoni giet trattata mill-Qorti Kostituzzjonali fi pro¢eduri
ohra kontra l-istess attur fuq akkuzi ohra liema decizjoni fl-
ismijiet Daniel Alexander Holmes v. Avukat Generali et decizjoni
fis-16 ta’ Marzu 2015 tghid hekk qua principju regolatur:

»“Din il-qorti ttenni dak li galet fis-sentenza tat-8 ta’ Ottubru
2012 fil-kaz ta’ Charles Steven Muscat v. Avukat Generali u s-
sentenza tas-26 ta’ April 2013 fil-kaz ta’ Repubblika ta’ Malta v.
Martin Dimech u f'sentenzi ohra hemm ¢itati illi ma huwiex il-
kaz illi n-nugqas ta’ ghajnuna ta’ avukat iwassal, ghalhekk biss,
ghall-ksur tal-jedd ghal smigh xieraq, izda jrid ikun hemm
¢irkostanzi ohra illi jwasslu ghall-konkluzjoni illi minhabba n-
nuqgas ta’ a¢cess ghal avukat ma hemmx dik il-garanzija ta’
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legittimita mehtiega biex ma jitqiesx li I-istgarrija ttiehdet bi ksur
tal-jedd ghal smigh xierag.”

»F’dan il-kaz il-fatt li l-attur ma kellux assistenza legali bl-ebda
mod ma ippregudika jew ikkondizzjona d-difiza tieghu. Bhala fatt
hu inkontestat illi ebda stqarrija ma saret jew ittiehdet minghand
l-attur u dejjem sostna l-innoc¢enza tieghu. Din il-qorti ghalhekk
ma ssib ebda ksur bil-fatt wahdu li ma kienx hemm assistenza
legali meta ebda pregudizzju lanqas ‘percepit’ ma gie ravvizat.
Din il-qorti ma tgisx validu l-argument illi I-vjolazzjoni tissusisti
biss fil-fatt li ma kienx hemm assistenza legali. Id-drittijiet
fundamentali fil-fehma ta’ din il-qorti jridu jigu alla¢jati ma’ fatti
mhux ma’ ipotesi teoretika biss. ll-gorti tirreferi ghas-sentenza
ricenti ... fl-ismijiet Dimech v. Malta fit-2 ta’ April 2015 mill-Qorti
Ewropean tad-Drittijiet tal-Bniedem fejn jintgal hekk:

»“43. The Court notes that according to its constant case-law
the question whether or not court proceedings satisfy the
requirements of Article 6 § 1 of the Convention can only be
determined by examining the proceedings as a whole, that is,
once they have been concluded. However, the Convention
organs have also held that it is not impossible that a particular
procedural element could be so decisive that the fairness of
the proceedings could be determined at an earlier stage (see,
inter alia, X. v. Norway, Commission decision of 4 July 1978,
Decisions and Reports (DR) 14, p. 228; Bricmont v. Belgium, 7
July 1989, Series A no. 158; Papadopoulos v. Greece, (dec.),
no. 52848/99, 29 November 2001; Arrigo and Vella v. Malta
(dec.), no. 6569/04, 10 May 2005 and Pace v. Malta (dec.), no.
30651/03, 8 December 2005). At the same time, the Con-
vention organs have also consistently held that such an issue
can only be determined by examining the proceedings as a
whole, save where an event or particular aspect may have
been so significant or important that it amounts to a decisive
factor for the overall assessment of the proceedings as a
whole — pointing out, however, that even in those cases it is on
the basis of the proceedings as a whole that a ruling should be
made as to whether there has been a fair hearing of the case
(see, inter alia, X v. Switzerland, no. 9000/80, Commission
decision of 11 March 1982, DR 28, p. 127; B _v. Belgium,
Commission decision of 3 October 1990, DR 66, p. 105;
Cervero Carillo v. Spain, (dec.), no. 55788/00, 17 May 2001;
Mitterrand v. France (dec.) no. 39344/04, 7 November 2006
and more recently, De Villepin v. France (dec.), no. 63249/09,
21 September 2010).”

»F’dan il-kaz ebda fattur fil-proceduri kriminali mehuda kontra I-
attur ma jwasslu ghal xi suspett ta’ vjolazzjoni ta’ dritt ta’ smigh
xieraq. F’'dan il-kaz mhux talli ma saret ebda stqarrija mir-
rikorrenti izda gie eventwalment mehlus mill-akkuzi kollha. Ara
wkoll Stacey Chircop v. Avukat Generali et (PA 08/02/2013) fejn
l-akkuzata f'dan il-kaz ma ghamlitx stgarrija pero instabet hatja.
ll-gorti galet li din il-lanjanza lanqgas setghet tibda tigi kunsidrata
la darba ma saret ebda stqarrija.
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»In kwantu ghall-allegazzjoni li I-attur ma nghatax ac¢ess ghal
file tal-pulizija, dan ma jsib ebda protezzjoni b’xi dritt
kostituzzjonali. Persuna tigi proc¢essata fuq il-fatti migjuba fil-qorti
mhux il-file tal-pulizija. 1d-dritt tal-akkuzat hu ghal smigh xieraq
fis-sens Ii jkun jaf fuq liema akkuzi jew suspett ged jigi mizmum
mill-pulizija perd mhux biex ikun jaf f'dan l-istadju tal-bidu tal-
proceduri X'informazzjoni ghandha fidejha I-pulizija. Il-provi
jirrizultaw waqt il-kumpilazzjoni u ma sar ebda ilment f'dan ir-
rigward.

»Nuqqas ta’ difiza adegwata

»Dan in-nuqqgas ged jigi alla¢jat mhux mal-persuna, cioe l-avukat
ta’ ghajnuna legali li gie mgabbad mill-qorti biex jirrraprezenta
lill-akkuzat (l-attur) meta ddikjara li ma kellux mezzi biex
jingagga avukat ta’ fidu¢ja tieghu, izda hu marbut mas-sistema
infisha fejn l-avukat li jitgabbad mhux necessarjament ikollu
specjalizazzjoni fil-kamp kriminali. Inoltre Il-attur izid illi
fGhawdex hemm ghazla limitata ta’ tliet avukati tal-ghajnuna
legali biss li jitgabdu bir-roster mhux necessarjament fuq I-
ispecjalizazzjoni taghhom, u l-akkuzat ma ghandu ebda kontroll
fuq I-ghazla tal-avukat partikolari biex jassistih. 1zid ukoll li I-hlas
mhux rifless fil-volum tax-xoghol li jinghataw liema hlas isir mill-
Avukat Generali mhux mill-gorti.

»Din il-kwistjoni wkoll giet trattata fil-kawza fuq citata ta’ Holmes
u meta ¢-Cirkostanzi kienu identi¢i fis-sens Ii l-istess avukat
tqabbad jiddefendi lill-attur fuq I-akkuzi mertu ta’ dan l-ilment. II-
gorti fil-precitata kawza waslet ghall-konkluzzjoni li dan I-ilment
ma kienx gustifikat. Din il-qorti tagbel peress illi fl-ewwel lok
ebda ilment ma tressaq li I-avukat li tgabbad ma kienx kom-
petenti fil-kamp kriminali. Il-fatt li sistema ma tkunx perfetta ma
jfissirx li ged tikser id-drittijiet fundamentali ta’ persuna. Ma
hemmx prova i l-avukat li tgabbad kien nieges minn kull
esperjenza fil-kamp kriminali u ngiebet xi prova ta’ inkompetenza
fil-konfront tieghu fid-difiza li kien ged jaghti lil attur fiz-zmien li
kien ged jassistih. Ghalkemm hu minnu illi I-finanzjament tal-
avukat tal-ghajnuna legali johrog mill-vot tal-Avukat Generali, ma
hemm ebda fattur li juri li l-avukat ta’ ghajnuna legali mhux
indipendenti mill-Avukat Generali u li b’dagshekk mhux ser jaqdi
dmiru b’integrita u onesta, u b’mod ghal kollox awtonomu mill-
funzjonijiet u dmirijiet tal-Avukat Generali.

»ll-perjodu li l-attur dam assistit minn avukat ta’ ghajnuna legali
kien bejn it-12 ta’ Dicembru 2007 u [-31 ta’ Lulju 2008 u ebda
allegazzjoni ta’ pregudizzju ma ngiebet dwar |-operat tal-avukat
fil-kkonfront tal-attur fit-tmexxija tad-difiza tieghu.

»ll-gorti ttemm billi tirrimarka illi d-decizjoni tal-qorti dwar nuqqas
ta’ htija tal-attur turi li l-attur ma kellux ilment kostruttiv fil-
konfront tal-avukat ta’ ghajnuna legali. ll-fatt, kif intgal, li sistema
tista’ tigi perfezjonata ma jfissirx li a priori persuna giet imnaqqgsa
fid-drittijiet kostituzzjonali taghha li tigi assistita minn avukat ta’
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ghajnuna legali liema avukat irid ikun wiehed li jista’ jaghti difiza
xierqga lill-assistit tieghu. Il-provi ma wrewx mod iehor.

»ll-qorti zzid li ma ghandux isir ezami teoretiku tas-sistema ta’
ghajnuna legali izda jekk din I-assistenza fil-fattispecie partikolari
tal-kaz illedietx dritt fondamentali tar-rikorrenti. Dan ma rrizultax.
Mhux hekk biss izda kif tghid Karen Ried (p. 196):

»“The competent authorities are only required to intervene if
failure by legal aid counsel to provide effective representation
is manifest or sufficiently brought to their attention in some
other way (Kasaminski para. 65; Daud para. 38; and Czekalla
para. 60). The Court will have regard to the proceedings in
their entirety and the mere fact that a counsel in some respects
acted against what applicants consider to be their best
interests will not be sufficient to render the representation
below the required standard (e.g. Kamasinski, where the
applicant criticised the brevity of counsel’s visits, counsel’s
failure to inform him of prosecution evidence, etc.), or for
example where counsel refused to draft grounds of appeal as
the file did not disclose any statutory grounds (Rutwoski V.
Poland, October 19, 2000).

»Dewmien mill-ghoti ta’ helsien ta’ arrest

»Dan [|-ilment ukoll irid jittiehed fil-perspettiva tal-assiem tal-
provi. ll-perjodu bejn l-arrest u I-helsien mill-arrest kien ta’ circa
sena cioe mit-12 ta’ Dicembru 2007 meta |-attur tressaq b’arrest,
cioé gurnata wara li gie mizmum mill-pulizija, sal-4 ta’ Dic¢embru
2008 fejn inghata I-helsien mill-arrest. Sinifikanti illi meta tressaq
quddiem il-qorti l-attur permezz tad-difensur tieghu talab il-
helsien mill-arrest izda dan gie rifjutat mill-qorti ghal ragunijiet
fost ohrajn li kien barrani, ma kienx ilu jghix f'dawn il-gzejjer, ma
kellux mezzi finanzjarji u ma kellux impjieg fiss. Dawn ir-
ragunijiet wasslu lill-qorti tuza d-diskrezzjoni taghha li kien hemm
periklu li lI-akkuzat ma jidhirx ghas-seduti jekk jinghata I-liberta
provvizorja. Fit-tieni seduta fl-20 ta’ Dicembru 2007 sar verbal
mid-difensur tal-attur li f'dak il-mument ma kienx ged jinsisti ghal
liberta provvizorja. Bdew il-provi tal-prosekuzzjoni u kien fil-21 ta’
Ottubru 2008 li I-attur permezz tad-difensur ta’ fiducja tieghu — li
kienu gew sostitwiti [ghal] dawk ta’ ghajnuna legali — li ntalab il-
helsien mill-arrest li fil-fatt gie akkordat fl-4 ta’ Dicembru 2008.

»ll-gorti tgis li dan hu I-perjodu rilevanti ghall-kwistjoni dwar
dewmien inaécettabbli, cioé xahar u nofs mit-talba ghal helsien
ghal helsien effettiv. Il-qorti ma tistax tara kif u ghalfejn gie lez id-
dritt tal-attur ghal helsien mill-arrest, meta t-talba saret fl-ahhar
ta’ Ottubru u |-helsien gie akkordat fil-bidu ta’ Dicembru tal-istess
sena. Ma ngieb ebda Iment ta’ irragonevolezza fil-perjodu bejn I-
arrest, talba ghal helsien u |-helsien effettiv meta fil-frattemp ta’
dawn il-ftit xhur kienu ged isiru I-provi mill-prosekuzzjoni u I-
akkuzat ma talabx il-helsien mill-arrest gabel il-21 ta’ Ottubru
2008 (ara Adela Mariana Crete v. Avukat Generali, PA
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22/01/20015). Inoltre I-Qorti ma ghandhiex il-jedd li tgajjem il-
kwistjoni tal-helsien mill-arrest ex officio (art. 582(1) Kap. 9).

»ll-fatt li [-akkuzat gie liberat mill-akkuzi ma jfissirx li l-arrest jew
id-detenzjoni tieghu kienet illegali, la darba kien hemm suspett
ragonevoli ta’ reat da parti tal-pulizija, kif ighid il-gurist John
David Michels:

»“A subsequent acquittal does not render the earlier deter-
mination of a detention-justifying ground illegitimate. The decis-
ions concern different matters: the criminal responsibility of the
accused is separate from the risks to public interests sur-
rounding release during trial. Even if convincing evidence
completely exonerates the accused, this does not signify that
the accused never posed a risk of flight, interference with
administration of justice or social disturbance.”

»Ghalhekk il-gorti tgis dan l-aggravju bhala infondat ukoll.
»Decide

»Ghal dawn ir-ragunijiet il-qorti taqta’ u tiddeciedi billi tilga’ I-
eccezzjoni preliminari tal-Avukat Generali u tiddikjara illi I-
Kummissarju tal-Pulizja mhux legittimu kontradittur®, u fil-mertu
tichad it-talbiet tal-attur, bl-ispejjez kontra tieghu.«

2. L-attur appella minn din-sentenza b’rikors tas-17 ta’ Lulju 2015, li

ghalih I-Avukat Generali wiegeb fit-23 ta’ Lulju 2015.

3. Fl-ewwel aggravju l-attur ighid illi -Ewwel Qorti ghamlet hazin li
ma gaghditx fuq il-gurisprudenza tal-Qorti Ewropea tad-Drittijiet
tal-Bniedem i tghid illi min ikun interrogat mill-pulizija ghandu

jkollu I-ghajnuna ta’ avukat. Kompla fisser dan I-aggravju hekk:

»llli I-ewwel aggravju tal-esponent jirrigwarda ¢-cahda tal-assist-
enza legali waqt I-arrest u l-investigazzjoni tieghu mill-pulizija kif
ukoll il-fatt li matul l-istess investigazzjoni huwa gie mcahhad
mill-ac¢ess ghal file peress illi fdak iz-zmien Malta kienet I-unika
pajjiz fl-Ewropa kollha illi ma kinetx takkorda dawn id-drittijiet lil
persuni arrestati.

»llli peress illi Malta hija firmatarja tal-Konvenzjoni Ewropea i
saret parti mill-ligi Maltija permezz tal-Att XII tal-1997, peress illi
dan l-ilment huwa bbazat fuq l-artikli 39 tal-Kostituzzjoni ta’
Malta, I-artiklu 6 tal-Konvenzjoni Ewropea izda wkoll fuq

Fis-seduta tat-28 ta’ Mejju 2015 quddiem I-ewwel qorti |-attur kien irtira t-talbiet tieghu
safejn maghmula kontra r-Registratur tal-Qrati (Ghawdex).
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gurisprudenza kostanti, kopjuza u univoka tal-Qorti Ewropea
tad-Dritt[ijiet] Fundamentali tal-Bniedem, |-esponent ma jistax
ma jilmentax mill-fatt li |-ewwel onorabbli qorfi fis-sentenza
taghha ghogobha tinjora kompletament il-gurisprudenza tal-
istess Qorti Ewropea li stabbiliet bl-aktar mod ¢ar u inekwivoku u
li ma jhalli lok ghal ebda dubbju jew interpretazzjoni I-fatt illi ¢-
cahda ta’ assistenza legali ghal persuna arrestata fih innifsu
jikkostitwixxi  ksur tad-drittijiet fundamentali tal-bniedem
indipendentement minn kull kunsiderazzjoni ohra.

»llli huwa principju assodat illi I-grati nazzjonali tal-pajjizi
firmatarji tal-Konvenzjoni jattribwixxu awtorita morali gawwija lid-
decizjonijiet tal-qorti ta’ Strasburgu u i I-grati nazzjonali

ghaldagstant isegwu I-insenjamenti tal-qorti ta’ Strasburgu u
mhux vice versa.

»Fil-fatt Lord Bingham fit-kaz Ullah v. Special Adjudicator ighid:

“The Convention is an international instrument ... [Its] correct
interpretation can be authoritatively expounded only by the
Strasbourg court. It follows that a national court should not
without strong reason dilute or weaken the effect of the
Strasbourg case law. The duty of national courts is to keep
pace with the Strasbourg jurisprudence as it evolves over time:
no more, but certainly no less.”

»llli ghaldagstant f'dan il-kuntest I|-ewwel onorabbli gorti ma
setghet kienet qatt gustifikata mhux talli tinjora kompletament I-
insenjamenti tal-Qorti ta’ Strasburgu fSalduz v. Turkey,
Dayanan v. Turkey, Demirkaya v. Turkey, Pavlenko v. Russia,
Pishchalnikov v. Russia, Boss v. Turkey, Panovits v. Cyprus u
Bruscoe v. France izda talli tibbaza ruhha fuq kriterji
kompletament differenti u i ma jsibu ebda konfort fil-
gurisprudenza ta’ Strasburgu, sabiex tghaddi biex tichad I-ilment
tal-esponenti.

»Illi mhux talli I-gurisprudenza tal-Qorti Ewropea ma tgisx dawn
il-kriterji bhala determinanti sabiex jigi stabbilit ksur, talli d-
decizjonijiet kollha minn Salduz lil hawn imorru fdirezzjoni
kompletament opposta ghal dan ir-ragunament fis-sens illi ¢-
¢cahda tal-assistenza legali fiha nfisha kif ukoll i¢-cahda ghal
access ghal file fiha nfisha minghajr ebda riferenza ghal
kunsiderazzjonijiet ohra tikkostitwixxi ksur tad-dritt fundamentali
tal-bniedem. llli bid-dovut rispett dak li nagset milli tikkunsidra |-
ewwel qorti kien il-mod kif dan il-ksur tad-dritt fundamentali
ikkundizzjona jew seta’ ikkundizzjona I-kumplament tal-pro¢eduri
u dan ghaliex proprju Kkif irriteniet il-Qorti Ewropea
fPishchalnikov v. Russia deciza fl-erbgha u ghoxrin (24) ta’
settembru tas-sena elfejn u disgha (2009) fejn qalet:

»‘Having been denied legal assistance, the applicant was
unable to make the correct assessment of the consequences
his decision to confess would have on the outcome of the
criminal case ... In the absence of assistance by counsel, who
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could have provided legal advice and technical skills, the
applicant could not make full and knowledgeable use of his
rights afforded by the criminal procedural law.”

»llli dan l-istess principju gie assodat ukoll fid-decizjoni tal-kaz
Dayanan v. Turkey (13.10.2009 (Il)) fejn il-qorti spjegat b’'mod
¢ar ir-ragunijiet ghaliex id-dritt t'assistenza legali ghal persuni
arrestati hija meqgjusa bhala aspett principali tad-dritt
fundamentali ghal smigh xieraq:

»“As emerges from the generally recognized international
norms, which the Court accepts and which complement its
case-law, a suspect must be afforded assistance by a lawyer
as soon as he has been deprived of his liberty, whether or not
he is to undergo interrogations.

»“The principle of fair trial requires that a suspect be afforded
the vast range of interventions that are inherent to legal advice.
In this respect, the discussion of the case, the organization of
the defence, the search for favourable evidence, preparation
for interrogations, support of the suspect in distress and control
of the conditions of detention are essential elements of the
defence which the lawyer must be free to perform.

»“In the instant case it is not disputed that the applicant was
not assisted by a lawyer when he was in custody, as such
assistance was not allowed by the law in force at the relevant
time. In itself, such a systematic restriction based on relevant
statutory provisions warrants the conclusion that the
requirements of Article 6 have not been met, irrespective of the
fact that the applicant remained silent throughout his custody.”

»llli kif gie ritenut fDayanan v. Turkey anke f'¢irkostanzi fejn
persuna suspettata tibga’ siekta waqt I-interrogazzjoni xorta
wahda jirrizulta ksur, jidher b’mod ¢ar illi r-ragunament tal-ewwel
gorti huwa wiehed manifestament zbaljat, skorrett u jmur kontra
d-decizjonijiet tal-Qorti Ewropea tad-Drittijiet Fundamentali tal-
Bniedem (Salduz v. Turkey, Dayanan v. Turkey, Demirkaye v.
Turkey, Paulenko v. Russia, Pishchalnikov v. Russia, Boss v.
Turkey, Panovits v. Cyprus u Bruscoe v. France).

»llli ghaldagstant I-esponent jitlob li din I-onorabbli gorti tiddikjara
ksur tad-dritt fundamentali ghal smigh xierag tal-esponenti
minhabba li febda hin tal-arrest u I-investigazzioni tieghu ma
kellu ebda ac¢cess ghal assistenza legali kif ukoll febda hin tal-
arrest u investigazzioni huwa ma kellu ebda access ghal file tal-
pulizija.«

4. L-Avukat Generali wiegeb hekk ghal dan I-ewwel aggraviju:

»llli I-ewwel aggravju tal-appellant huwa fis-sens illi I-ewwel qorti
kellha ssib vjolazzjoni tad-dritt ghal smigh xieraq tar-appellant
naxxenti mic¢-canda ghall-assistenza legali waqt l-arrest u I-
investigazzjoni tal-appelant, maghdud man-nuqggas ta’ access
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ghal file tal-puliziia. L-appellant jaghmel riferenza ghal numru ta’
decizjonijiet moghtija mill-Qorti ta’ Strasburgu.

»L-esponenti jibda sabiex jissottometti li dan I-aggravju mhuwiex
misthoqq. llli mill-atti pro¢esswali penali relativi ghall-appellant
kif ukoll mix-xiehda prodotta quddiem |-ewwel qorti jirrizulta |i |-
appellant ma rrilaxxa I-ebda stqarrija lill-pulizija. Iktar minn hekk,
l-appellant ma kienx misjub hati tal-akkuzi migjuba kontra tieghu.

»L-esponenti jissottometti li fir-riferenza ghall-gurisprudenza tal-
Qorti ta’ Strasburgu, l-appellant injora kompletament il-fattur
kardinali li l-ebda persuna ma tista’ tibbenefika mill-
gurisprudenza tal-Qorti Ewropeja b’mod retroattiv fug kawzi li
ghaddew in gudikat. Bidla jew zvilupp fil-gurisprudenza anke fil-
kamp tal-jeddijiet fondamentali tal-bniedem ma ghandux |-effett
retroattiv li jhassar sentenzi li jkunu saru definittivi (ara fost I-
ohrajn Matthew Lanzon v. Kummissarju tal-Pulizija deciza mill-
Qorti Kostituzzjonali fil-25 ta’ Frar 2013 u Simon Xuereb v.
Avukat Generali dec¢iza mill-Qorti Kostituzzjonali fit-28 ta’ Gunju
2012).

»Kif intgal tajjeb minn dina l-onorabbli gorti fis-sentenza fl-
ismijiet Joseph Bugeja v. Avukat Generali de¢iza fl-14 ta’ Jannar
2013, l-appellant ma jistax “jerga’ jiftah il-kwistjoni meta sar jaf
bis-sentenzi li nghataw f'dawn I|-ahhar snin minn din il-qorti u
mill-Qorti Ewropeja u haseb illi jaghtuh xi get out of jail free card.
ll-qorti terga’ ttenni illi |-jeddijiet fondamentali ma humiex
mahsuba biex il-hatja jaharbu I-konsegwenzi ta’ ghemilhom”.

»llli fis-sentenza recenti moghtija mill-Qorti Kostituzzjonali fil-31
ta’ Ottubru 2014 fl-ismijiet George Pace v. Avukat Generali et
gie osservat illi “Ghandu jinghad izda illi, kif osservat I-istess
Qorti Ewropea fil-kaz ta’ Brincat u ohrajn v. Malta, ma ghandux
jinghata ‘a very broad reading of the Court’s case-law”, fis-sens
illi kull sentenza ghandha tinqara fid-dawl ta¢-cirkostanzi parti-
kolari tal-kaz, u mhux necessarjament tohloq precedent u regoli
ta’ applikazzjoni universali, li, wara kollox, hija setgha mhollija
f'idejn l-organu legislativ u mhux fidejn dak gudizzjarju”.

»llli jinghad ukoll li I-appellant ged jinjora I-fatt li bhala punt ta’
dritt tant l-artikolu 6 tal-Konvenzjoni Ewropeja u l-artikolu 39 tal-
Kostituzzjoni dak li nsibu huwa jedd ghal smigh xieraq u mhux il-
jedd ghall-ghajnuna ta’ avukat gabel ma, jew wagqt illi, tittiehed
stqarrija. Jinzel ghalhekk li jekk in-nuqqgas ta’ konsultazzjoni ma’
avukat fil-mument tat-tehid tal-istgarrija ma jgib I-ebda
pregudizzju serju ghall-akkuzat fl-ezitu tal-proc¢eduri kriminali
allura dan tal-ahhar ma jkollu I-ebda ragun jinvoka ksur tal-jedd
ta’ smigh xieraq abbazi ta’ dan in-nuggas.

»lli dak deciz mill-ewwel gorti huwa konsoni ma’ dak deciz minn
dina l-onorabbli qorti fis-sentenza fl-ismijiet Ir-Repubblika ta’
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Malta v. Alfred Camilleri moghtija fit-12 ta’ Novembru 2012 fejn
gie osservat illi:

»“ll-jedd li jaghtu |-Kostituzzioni u I-Konvenzioni huwa dak ghal
smigh xieraq. Ma hemm ebda jedd li kull min hu akkuzat b’reat
kriminali jigi liberat minn dik |-akkuza, jew li I-akkuzat jinghata I-
mezzi biex, hati jew mhux, jinheles mil-akkuza, jew i,
minhabba xi irregolarita, tkun xi tkun, min fuq it-fatti ghandu
jinstab hati ghandu jithalla jahrab il-konsegwenzi ta’ ghemilu. Il-
jedd ghal smigh xieraq jinghata kemm biex, wara process fi
zmien ragonevoli u bil-garanziji xierga, min ma huwiex hati ma
jehilx bi htija, u biex jinghata I-mezzi kollha mehtiega ghalhekk,
u kemm biex min huwa tassew hati ma jahrabx il-konsegwenzi
tal-htija tieghu. ll-jedd ghal smigh xieraq ma jinghatax biex min
hu tassew hati jasal biex, b’xi mod jew b’iehor, ma jwegibx tal-
htija tieghu. Jekk il-jedd ghal smigh xieraq, kif interpretat u
applikat, iwassal ghal hekk, mela hemm xi haga hazina hafna
fis-sistema tal-harsien tad-drittiiiet. Ghalhekk, li trid taghmel din
il-gorti ma huwa la li tara jekk l-attur huwiex hati jew le tal-
akkuzi li ngiebu kontrieh u langas li tara biss jekk I-attur kellux
I-ghajnuna ta’ avukat waqt l-interrogazzjoni u tiegaf hemm:; li
ghandha taghmel din il-qorti hu illi tara jekk dak in-nuggas
wassalx ghall-ksur tal-jedd ghal smigh xieraq u hekk inhologx
il-perikolu illi I-attur jinstab hati meta ma kellux jinstab hati.
Jekk ma hemmx dak il-perikolu, mela ma hemmx ksur. Li |-
ezercizzju li trid taghmel il-qorti ma huwiex wiehed purament
formali, biex tara biss jekk sehhx ‘il-fatt biss li r-rikorrent kien
prekluz mil-ligi li jikkonsulta ma’ avukat’, huwa kompatibbli
mad-decizjoniiiet tal-Qorti Ewropeja tad-Drittijiet tal-Bniedem
f'din il-materja”.
»Ghalhekk, I-argument tal-appellant li hemm ksur tal-jedd ghal
smigh xieraq b’mod awtomatiku ghaliex fiz-zmien meta huwa
kien gie akkuzat I-istqarrijiet kienu jittiehdu minghajr I-assistenza
ta’ avukat huwa argument kompletament zbaljat. Tant hu hekk, li
dina l-onorabbli gorti ghamlitha ¢ara f'hafna sentenzi ricenti li ma
huwiex il-kaz illi n-nuggas ta’ ghajnuna ta’ avukat iwassal,
ghalhekk biss u ipso facto ghall-ksur tal-jedd ghal smigh xieraq
(ara inter alia s-sentenzi fl-ismijiet Ir-Repubblika ta’ Malta v.
Carmel Camilleri deciza fit-22 ta’ Frar 2013; Charles Steven
Muscat v. Avukat Generali tat-8 ta’ Ottubru 2012 u Joseph
Bugeja v. Avukat Generali tal-14 ta’ Jannar 2013) izda jrid ikun
hemm ¢&irkostanzi ohra, fosthom c¢irkostanzi ta’ vulnerabilita tal-
persuna interrogata, illi jwasslu ghall-konkluzjoni li minhabba n-
nuggas ta’ assistenza legali ma hemmx dik il-garanzija ta’
legittimita mehtiega biex I-istqarrija titgies li ttiehdet bi ksur tal-
jedd ghal smigh xieraq.

»llli l-appellant seta’ biss jinvoka b’su¢c¢ess ksur tad-dritt ghall-
smigh xieraq abbazi tan-nuqqas ta’ assistenza legali waqt it-
tehid tal-istgarrrja f’kaz li jirrizulta li effettivament kienet ittiehdet
stqarrija u li l-istqarrija hekk mehuda ikkompromettiet serjament
id-difiza u l-qgaghda tal-appellant wagqt il-pro¢eduri. Certament li
jekk il-forma u |-kontenut tal-istqarrrja rna kellha ebda impatt fuq
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id-decizjoni finali (haga li fil-kaz odjern gatt ma seta’ jkollha
galadarba li ma gietx mehuda stqarrija) allura Il-appellant ma
ghandu |-ebda ragun jilmenta u dan in kwantu l-prezenza o
meno tal-avukat ma kienet ser taghmel ebda differenza ghaliex
i-htija ma gietx stabbilita abbazi tal-istqarrija izda fuq fatturi
ohra. L-esponenti jaghmel riferenza ghall-kaz fl-ismijiet Victor
Lanzon et v. Kummissarju tal-Pulizija dec¢iz minn dina I-onorabbli
gorti fid-29 ta’ Novembru 2004 fejn gie ritenut li I-fatt li fl-istadju
gabel ma nbeda |-procediment kriminali persuna suspettata
saritilha interrogazzjoni minghajr ma kienet meghjuna minn
avukat, dan il-fatt wahdu ma jwassalx ghal vjolazzjoni tad-dritt
ghal smigh xieraq tenut kont tal-process kollu mehud fil-konfront
taghha.

»llli effettivament fil-kaz odjern, ma jirrizultax li nghatat stgarrija
da parti tal-appellant. Aktar minn hekk, jirrizulta wkoll li I-
appellant gie mehlus mill-akkuzi migjuba kontra tieghu.

»llli fl-aggravju tieghu, l-appellant jishaq hafna fuq il-fatt li
allegatament I-ewwel qorti ddecidiet li ma taghtix kaz tal-prin¢ipji
u tal-kriterji stabbiliti mill-grati ta’ Strasburgu. L-esponenti jirrileva
li dina I-asserzjoni tal-appellant hija totalment zbaljata u ingusta
in konfront tal-ewwel gorti. Tassew li mhuwiex minnu li I-ewwel
gorti ddecidiet li ma timxix mal-gurisprudenza tal-Qorti Ewropeja
izda dak li ghamlet huwa li studjat bir-reqga I-gurisprudenza tal-
Qorti Ewropeja u interpretata b’'mod logiku. Dan kif gabilha
ghamlet dina I|-onorabbli qorti f'sensiela ta’ sentenzi. Issir
riferenza ghas-sentenzi fl-ismijiet Charles Steven Muscat v.
Avukat Generali de¢iza mill-Qorti Kostituzzjonali fit-8 ta’ Ottubru
2012 u John Attard v. I-Onorevoli Prim Ministru et deciza mill-
Qorti Kostituzzjonali fil-31 ta’ Mejju 2013.

»L-istess gie osservat fis-sentenza fl-ismijiet Geoffrey Galea v.
Avukat Generali et deciza minn dina |-onorabbli gorti fit-28 ta’
Gunju 2013 fejn insibu li,

»“Fit-tieni aggrauju tieghu I-attur gieghed ighid illi huwa minnu
illi hemm ¢irkostanzi fejn il-jedd ghall-ghainuna ta’ avukat ma
huwiex assolut u jista’ jigi soggett ghal restrizzjonijiet. Ikompli
ighid izda illi I-fatt illi, fiz-zmien relevanti, ma kienx hemm leg-
islazzioni fis-sehn li tirregola dawn ir-restrizzjonijiet, b’mod illi I-
jedd kien effettivament inezistenti u mhux biss soggett ghal
restrizzjonijiet, huwa bi ksur tal-jedd ghal smigh xieraq. Huwa
minnu illi hemm gurisprudenza tal-Qorti Ewropeja tad-Drittijiet
tal-Bniedem, mhux tal-Grand Chamber, li tidher li taghti ragun
lill-attur (Q.E.D.B. Dayanan v. it-Turkija 13 ta’ Ottubru 2009
(rikors numru 7377/03). Din il-urisprudenza izda tiehu
posizzjoni aktar radikali minn dik li esprimiet l-istess Qorti
Ewropea fil-kaz ta’ Salduz v. it-Turkija (Q.E.D.B. 27 ta’
Novembru 2008, rikors 36391/02) fejn il-Grand Chamber ma
adottotx |-opinjoni separata tal-lmhallef Bratza meta ried illi ‘the
court shourd have used the opportunity to state in clear terms
that the fairness of criminal proceedings under Article 6
requires that, as a rule, a suspect should be granted access to
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legal advice from the moment he is taken into police custody or
pre-trial detention’, u qgalet, minflok, illi ‘Article 6 — especially
paragraph 3 — may be relevant before a case is sent for trial if
and so far as the fairness of the trial is likely to be seriously
prejudiced by an initial failure to comply with its provisions’
(para. 50). Hija wkoll posizzjoni ferm aktar radikali minn dik li
hadet l-istess qorti fil-kaz aktar gadim ta’ Imbrioscia v. I-
Isvizzera (Q.E.D.B. 24 ta’ Novembru 1993, (rikors numru
13972/88), meta galet illi ‘other requirements of Article 6 —
especially of paragraph 3 — may also be rerevant before a case
is sent for trial if and in so far as the fairness of the trial is likely
to be seriously preiudiced by an initial failure to compty with
them ... the court points out that the manner in which Article 6
paras. 1 and 3 (c) (art. 6-1, art. 6-3-¢) is to be applied during
the preliminary investigation depends on the special features of
the proceedings involved and on the circumstances of the
case; in order to determine whether the aim of Article 6 (art. 6)
— a fair trial — has been achieved, regard must be had to the
entirety of the domestic proceedings conducted in the case’.
Din il-posizzioni hija aktar razzjonali, konsistenti u logika, ghax
il-ledd moghti mill-art. 6 huwa j-iedd ghal smigh xieraq u mhux
il-ledd ghall-ghainuna ta’ avukat gabel ma, jew wagqt illi,
tittiehed stqarrija. Nugqas illi ma jwassal ghal ebda pregudizzju
effettiv ma ghandux jitgies li huwa bi ksur ta’ jedd fondamentali.
Wara kollox, f’dan bhal f’kull gasam iehor tal-ligi, I-ghan ewlieni
hu li tinkixef il-verita, u li ma jigrix illi, minhabba |-uzu ta’ prattici
abuzivi, tittiehed stqarrija li ma jkollhiex mis-sewwa. Ma
huwiex, u ma ghandux ikun il-ghan tal-ligi illi persuna tahrab il-
konsegwenzi ta’ ghemilha minhabba xi nuggas minghajr ma
jintwera illi dan in-nuggas kellu konsegwenzi prattici. Fil-fehma
ta’ din il-gorti jkun kontro-sens li tghid illi jkun hemm ksur ta’
jedd — u sahansitra ta’ jedd fondamentali — meta ma jkun
hemm ebda pregudizzju, ghaliex dan wasal ghal evalwazzjoni
fl-astratt minflok ghal apprezzament tas-sitwazzjoni fil-konkret.
Interpretazzjoni bhal din tkun biss trivjalizzazzjoni u svalut-
azzjoni tan-natura ‘fondamentali’ ta’ dawn il-jeddijiet. Din il-qorti
dejjem fehmet illi stgarrja mehuda minghajr il-garanziji ta’
legittimita twassal ghall-ksur tal-jedd ghal smigh xieraq, mhux
ghax l-interrogat ma kellux ghajnuna ta’ avkat izda fejn in-
nuggas ta’ assistenza ta’ avukat tkun ippregudikat fil-konkret
lill-individwu fil-process kontra tieghu. Jekk issa jinghad illi n-
nuqgas ta’ jedd ghall-ghajnuna ta’ avukat iwassal, ghalhekk
biss u ipso facto, ghall-ksur tal-jedd ghal smigh xieraq, dan
ikun zvilupp gurisprudenzjali ekwiparabbli mal-holgien ta’ jedd
gdid favur il-persuna investigata li ma jinvalidax dak li sehh
validament gabel, meta [-posizzjoni kienet regolata bl-
interpretazzjoni moghtija fis-sentenza tal-istess Qorti Ewropea
fil-kkaz ta’ Imbrioscia v. |-Isvizzera (Ara Pulizija v. Patrick
Spiteri, Q. Kost. 25 ta’ Jannar 2013).”

»llli minn dawn is-siltiet mehuda mill-gurisprudenza lokali, johrog
¢ar li ma hu veru xejn li I-grati nostrana injoraw it-taghlim tal-
Qorti Ewropeja. Ghall-kuntrarju dak li jirrizulta huwa li I-grati
nostrana ¢¢araw dina I-kwisjoni: ksur tad-dritt ghal smigh xieraq
isehh meta l-istgarrija tittiehed b’mod abuziv u mhux merament
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ghax l-istqarrija tittiehed minghajr ghanjuna legali. It-test deciziv
huwa ghalhekk jekk, fil-mument tat-tehid tal-istgarrrja, il-persuna
interrogata kinitx f'gaghda ta’ vulnerabilita, dghjufija, biza’ jew
gietx uzata vjolenza jew pressjoni mhux xierqa sabiex ittiehdet |-

istgarrija.

»llli l-interpretazzjoni ta’ dina l-onorabbli qorti dwar dak i
jirrigwarda s-sentenzi tal-Qorti Ewropea hija accettata fid-
duttrina. Bizzejjed Ili ssir riferenza ghall-pubblikazzjoni A

Practitioner’s Guide to the European Convention on Human
Rights ta’ Karen Reid fejn fil-pagna 188 insibu illi:

»“The Court has also given weight to the vulnerability of the
accused at this juncture, which in most cases can only be
compensated for by the assistance of a lawyer who can inter
alia advise as to the right of an accused not to incriminate
himself (Salduz v. Turkey, November 27 2008, ECHR para.
54).”

»llli abbazi ta’ dawn il-fatturi kollha, I-esponenti jissottometti li
kienet korretta |-ewwel gorti [meta] iddecidiet li l-appellant ma
garrab |-ebda vjolazzjoni tad-dritt ghal smigh xieraq kif protett bl-
artikolu 39 tal-Kostituzzjoni u l-artikolu 6 tal-Konvenzjoni.

»llli in kwantu dan |-ewwel aggravju jaghmel ac¢enn ghall-ilment
li d-dritt ghal smigh xieraq tal-appellant gie vjolat peress li ma
nghatax ac¢ess ghall-file tal-pulizija, I-esponenti jirrileva li ma
jezisti l-ebda jedd i persuna tinghata access ghall-file. Il
persuna tigi pro¢essata u gudikata fuq l-evidenza li ti§i prodotta
quddiem il-gorti u mhux abbazi tal-kontenut tal-file tal-pulizija.

»llli kienet korretta ghalhekk I-ewwel gorti meta osservat illi “id-
dritt tal-akkuzat hu ghal smigh xieraq fis-sens li ikun jaf fuq liema
akkuzi jew suspett ged jigi mizmum mill-pulizija perd mhux biex
ikun jaf fdan l-istadju tal-bidu tal-pro¢eduri Xxinformazzjoni
ghandha fidejha I-pulizija. Il-provi jirrizultaw waqt il-
kumpilazzjoni u ma sar ebda ilment f'dan ir-rigward”.

»llli ghalkemm il-persuna li tkun ged tigi investigata ghandha dritt
li tkun taf il-ghala tkun ged tigi investigata madanakollu I-istess
persuna ma ghandha l|-ebda dritt li tinghata kopja ta’ dak li
jkollha fidejha I-pulizija. Aktar minn hekk, mill-atti processwali
ma jirrizultax li f'xi stadju l-appellant talab li jinghata access
ghall-file tal-pulizija.

»llli jsegwi ghalhekk li dana l-aggravju mhux misthoqq u ghandu
jigi mi¢hud.«
5. ll-qorti tosserva illi I-interpretazzjoni moghtija fis-sentenzi Citati

mill-Avukat Generali fit-twegiba tieghu kienet imsejsa fuq kriterji

ta’ pregudizzju u vulnerabilita, fis-sens illi n-nuggas ta’ ghajnuna
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ta’ avukat ma huwiex ekwivalenti ipso facto ghal ksur tal-artt. 39
tal-Kostituzzjoni u l-art. 6 tal-Konvenzjoni sakemm dan in-
nuggas, minhabba ¢irkostanzi ta’ vulnerabilita tal-persuna
interrogata, ma jixhitx dubju fuq il-legittimita tal-istqarrija b’mod
illi, jekk isir uzu minnha, ma jkunx hemm garanzija ta’ smigh
xierag. Din I-interpretazzjoni ta’ buon sens thares il-jedd ghal
smigh xieraq li ma jigix nieqes minhabba episodju li ma kellu
ebda effett prattiku u ta’ pregudizzju ghall-persuna interrogata
fuq il-korrettezza u I-legittimita tal-process fit-totalita tieghu. Din
l-interpretazzjoni ma kinitx invenzjoni ta’ din il-qorti izda kienet
imsejsa fuq konsiderazzjonijiet tal-Qorti Ewropea stess fil-kaz ta’

Salduz v. it-Turkija®:

»52. National laws may attach consequences to the attitude of
an accused at the initial stages of police interrogation which are
decisive for the prospects of the defence in any subsequent
criminal proceedings. In such circumstances, Article 6 will
normally require that the accused be allowed to benefit from the
assistance of a lawyer already at the initial stages of police
interrogation. ... ... ...

»53. These principles ... ... ... are also in line with the generally
recognised international human rights standards ... which are at
the core of the concept of a fair trial and whose rationale relates
in_particular to the protection of the accused against abusive
coercion on the part of the authorities. ... ... ...

»54, ... ... ... an _accused often finds himself in a particularly
vulnerable position at that stage of the proceedings, the effect of
which is amplified by the fact that legislation on criminal
procedure tends to become increasingly complex, notably with
respect to the rules governing the gathering and use of
evidence. In most cases, this particular vulnerability can only be
properly compensated for by the assistance of a lawyer whose

2 Q.E.D.B. 27 ta’ Novembru 2008, rik. 36391.02.
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task it is, among other things, to help to ensure respect of the
right of an accused not to incriminate himself. This right indeed
presupposes that the prosecution in_a criminal case seek to
prove their case against the accused without resort to evidence
obtained through methods of coercion or oppression in defiance
of the will of the accused.« (sottolinear ta’ din il-Qorti).

6. Tajjeb infakkru illi Salduz kien Zzaghzugh ta’ sbatax-il sena
arrestat mill-pulizija ta’ kontra t-terrorizmu tat-Turkija talli wahhal

strixxun (banner) ma’ pont.

7. Mhux irrelevanti, kif osserva I-Avukat Generali, illi fil-kaz ta’
Salduz il-Qorti Ewropea ma adottatx il-posizzjoni li ried wiehed
mill-imhallfin taghha fconcurring opinion illi n-nuggas ta’
ghajnuna ta’ avukat jitgies ipso facto u ghalhekk biss ksur tal-art.

6:

Do eer ol | consider that the Court should have used the
opportunity to state in clear terms that the fairness of criminal
proceedings under Article 6 requires that, as a rule, a suspect
should be granted access to legal advice from the moment he is
taken into police custody or pre-trial detention. It would be
regrettable if the impression were to be left by the judgment that
no issue could arise under Article 6 ... ... ... that Article 6 was
engaged only where the denial of access affected the fairness of
the interrogation of the suspect.«

8. Ghalkemm din il-qorti temmen u ttenni illi l-interpretazzjoni

minnha moghtija fil-kaz ta’ Charles Stephen Muscat u sentenzi

ohra moghtija wara hija interpretazzjoni korretta tal-hsieb tal-
Qorti fi Strasburgu fil-kaz ta’ Salduz billi tilga’ ghal abbuzi min-
naha tal-prosekuzzjoni u thares id-drittijiet ta’ persuna akkuzata
b’reat kriminali, jidher li din |-interpretazzjoni llum ma ghadhiex

aktar tenibbli, fejn il-process kriminali jkun intemm, fid-dawl tas-
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sentenza moghtija dan I-ahhar mill-Qorti Ewropea fil-kaz ta’ Borg

v. Malta®:

»62. ... ... ... the applicant was denied the right to legal
assistance at the pre-trial stage as a result of a systemic
restriction applicable to all accused persons. This already falls
short of the requirements of Article 6 namely that the right to
assistance of a lawyer at the initial stages of police interrogation
may only be subject to restrictions if there are compelling
reasons.

»63. There has accordingly been a violation of Article 6 § 3 (c)
taken in conjunction with Article 6 8 1 of the Convention.«

9. Fic-cirkostanzi din il-Qorti hi tal-fehma li ma jkunx ghagli li tinsisti
fug l-interpretazzjoni taghha, ghalkemm ittenni li ghadha tal-

fehmailli hija interpretazzjoni sostenibbli u ta’ buon sens.

10. Ghandu jinghad ukoll, izda, illi -istess Qorti Ewropea, fkaz iehor

ricenti kontra Malta, il-kaz ta’ Dimech v. Malta®, osservat illi:

»“43. The Court notes that according to its constant case-law the
question whether or not court proceedings satisfy the
requirements of Article 6 § 1 of the Convention can only be
determined by examining the proceedings as a whole, that is,
once they have been concluded. However, the Convention
organs have also held that it is not impossible that a particular
procedural element could be so decisive that the fairness of the
proceedings could be determined at an earlier stage (see, inter
alia, X. v. Norway, Commission decision of 4 July 1978,
Decisions and Reports (DR) 14, p. 228; Bricmont v. Belgium, 7
July 1989, Series A no. 158; Papadopoulos v. Greece, (dec.),
no. 52848/99, 29 November 2001; Arrigo and Vella v. Malta
(dec.), no. 6569/04, 10 May 2005 and Pace v. Malta (dec.), no.
30651/03, 8 December 2005). At the same time, the Convention
organs have also consistently held that such an issue can only
be determined by examining the proceedings as a whole, save
where an event or particular aspect may have been so
significant or important that it amounts to a decisive factor for the
overall assessment of the proceedings as a whole — pointing

3 Q.E.D.B. 12 ta’ Jannar 2016, rik. 37537/13.
4 Q.E.D.B. 2 ta’ April 2015, rik
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out, however, that even in those cases it is on the basis of the
proceedings as a whole that a ruling should be made as to
whether there has been a fair hearing of the case (see, inter alia,
X v. Switzerland, no. 9000/80, Commission decision of 11 March
1982, DR 28, p. 127; B v. Belgium, Commission decision of 3
October 1990, DR 66, p. 105; Cervero Carillo v. Spain, (dec.),
no. 55788/00, 17 May 2001; Mitterrand v. France (dec.) no.
39344/04, 7 November 2006 and more recently, De Villepin v.
France (dec.), no. 63249/09, 21 September 2010).«

11. Bla ma tidhol fil-kwistjoni jekk is-sentenzi ta’ Borg u ta’ Dimech
humiex kompatibbli ma’ xulxin, il-qorti tosserva biss illi s-
sentenza ta’ Dimech ma ngalbitx bis-sentenza ta’ Borg, u sallum

ghadha tiswa®. Fid-daw! ta’ dak li jinghad fBorg u fDimech, il-

gorti ssib li kien hemm ksur tal-Artikolu 6(1) tal-Konvenzjoni
abbinat mal-Artikolu 6(3)(c) tal-istess Konvenzjoni fis-sens |li ma
nghatatx l-assistenza legali gabel jew waqt I-interrogazzjoni tal-
appellant mill-pulizija. F’'dan is-sens, ghalhekk, I-ewwel aggravju

ghandu jintlaga’.

11A. Tenut kont tal-fatt li din il-Qorti geghdha ssib lezjoni tal-
Artikolu 6(1) abbinat mal-Artikolu 6(3)(c) tal-Konvenzjoni ma hux
mehtieg li tidhol biex tezamina wkoll kienx hemm ksur tal-Artikolu 39

tal-Kostituzzjoni.

12. It-tieni aggravju jolqot is-servizz moghti mill-avukat tal-ghajnuna

legali, u gie mfisser hekk mill-attur:

II-Qorti Ewropea fis-sentenza ta’ Borg ma adottatx I-opinjoni espressa minn wiehed
mill-imhallfin tal-istess gorti f'partly concurring and partly dissenting opinion illi “The
present judgment reiterates Dimech, which is wrong and should be reversed”.
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»llli t-tieni aggravju jirrigwarda d-dritt kostituzzjonali tal-esponent
li jkun assistit minn avukat tal-ghajnuna legali meta ma jkollux
mezzi suffi¢jenti biex jinkariga avukat privatament ai termini tal-
artiklu 39 tal-Kostituzzjoni ta’ Malta u I-artiklu 6 tal-Konvenzioni
Ewropea tad-Drittijiet tal-Bniedem fejn I-ewwel onorabbli qorti
sahget illi s-sitwazzjoni prezenti ma tilledix id-drittijiet
fundamentali tal-bniedem.

»llli dan l-ilment tal-esponenti huwa bbazat fuq I-artiklu 39(6)(¢)
tal-Kostituzzjoni ta’ Malta u l-artikolu 6(3)(¢) tal-Konvenzjoni
Ewropea tad-Drittijiet tal-Bniedem (Kap. 319) li jistipula illi kull
min ikun akkuzat b’reat kriminali ghandu d-dritt:-
»“li jiddefendi ruhu personalment jew permezz ta’ assistenza
legali maghzula minnu stess jew, jekk ma ikollux mezzi biz-

zejjed li jhallas l-assistenza legali, din ghandha tinghata lilu
b’xejn meta l-interessi tal-gustizzja jehtiegu hekk.”

»llli kif gie ritenut fil-kaz Huseyn and others v. Azerbaijan:

»“In this connection, the Court reiterates that, under Article 6
8§ 3 (c) of the Convention, an accused is entitled to legal
assistance which is practical and effective and not theoretical
or illusory.

»“This Convention provision speaks of ‘assistance’ and not of
‘nomination’; mere nomination does not ensure effective
assistance since a lawyer may be prevented from providing
such assistance owing to various practical reasons, or shirk his
or her duties.

»“A State cannot be held responsible for every shortcoming on
the part of a lawyer appointed for legal-aid purplses. However,
if a failure by legal-aid counsel to provide effective
representation is manifest or is sufficiently brought to the
authorities’ attention in some other way, the authorities must
take steps to ensure that the accused effectively enjoys the
right to legal assistance (see Artico v. Italy, 13 May 1980, 88§
33-37, Series A no. 37, and Kamasinski v. Austria, 19
December 1989, § 65, Series A no. 168).

»“Moreover, where it is clear that the lawyer representing the
accused before the domestic court has not had the time and
facilities to organise a proper defence, the court should take
measures of a positive nature to ensure that the lawyer is
given an opportunity to fulfil his obligations in the best possible
conditions (see, mutatis mutandis, Goddi v. Italy, 9 April 1984,
§ 31, Series A no. 76).”

»llli s-sitwazzjoni prezenti fis-sistema legali Maltija hija li persuna
akkuzata li m’ghandhiex mezzi finanzjarji suffi¢jenti tigi assenjata
assistenza legali ta’ avukat minn fost elenku ristrett ta’ madwar
ghaxar (10) avukati liema avukati jipprestaw is-servizzi taghhom
kemm fil-kawzi c¢ivili kif ukoll fil-kawzi kriminali u illi I-avukat jigi
assenjat fuq il-kriterju uniku ta’ skond min ikun imiss fl-elenku
minghajr ebda kunsidetazzjoni ghal specjalizazzjonijiet variji
bhad-dritt ¢ivili, penali, kummerc¢jali u ohrajn u illi partikolarment
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fil-Qorti Kriminali |-ghazla hija ulterjorment ristretta ghal avukat
wiehed (1) fkazijiet ta’ §ari;
»|lli l-ispirtu tad-dritt kostituzzjonali surreferit ghandu jkun fis-

sens ta’ difiza adegwata b’remunerazzjoni sufficjenti mill-istat
sabiex jigi assigurat li I-istess difiza tkun wahda xierga;

»llli s-sitwazzioni legali prezenti u li kienet applikata fil-proceduri
inkwestjoni ghalhekk ma tissodisfax il-kriterji kif provduti fil-
Kostituzzjoni (artikolu 39(6)(¢)) u I-Konvenzioni Ewropea tad-
Drittijiet tal-Bniedem (artikolu 6(3)(¢) tal-Kap. 319) u ... cahhdet
lill-esponenti milli jigi assigurat difiza adegwata u xierga anke ai
termini tal-gurisprudenza tal-Qorti Ewropea tad-Drittijiet tal-
Bniedem (Pakelli v. Germany — 25 ta’ April 1993, Lagerblom v.
Sweden -14 ta’ April 2003);

»llli fid-dawl tal-artikoli rilevanti tal-ligi u tal-gurisprudenza tal-
Qorti Ewropea appenna citata, ricentament sahansitra anke |-
Prim’Awla tal-Qorti Civili (Sede Kostituzzjonali) fil-kawza fl-
ismijiet Daniel Alexander Holmes v. Avukat Generali et, irriteniet
illi s-sistema tal-ghajnuna legali f'pajjizna ssofri minn difetti u
nuggasijiet kbar:

»“Li s-sistema attwali tal-avukat tal-ghainuna legali fiha
nuqgqgasijiet li jehtiegu li jigu indirizzati, hu fatt maghruf.
Bizzejied issir riferenza ghar-rapporti tal-Kummissjoni mir-
Riforma Holistika fil-Qasam tal-Gustizzja (29 ta’ Lulju 2013)
fejn gew proposti xejn ingas minn 97 mizura dwar din il-
moterja. Wahda mill-mizuri proposti hi proprju li jkun hemm
zewg elenki ta’ avukati ghall-ghainuna legali ghall-finijiet ta’
specjalizazzjoni.”

»Ghalhekk, tenut kont anke tal-ammont kbir ta’ mizuri illi gew
proposti sabiex jigu indirizzati n-nuqqasijiet fis-sistema attwali
tal-avukat tal-ghajnuna legali, wiehed difficilment jista’ jasal
jiddeciedi illi sistema b’tant nuggassijiet hija adegwata sabiex
tissodisfa I-obbligi tal-istat i jipprovdi assistenza legali effettiva lil
persuna akkuzata u li ma jkollhiex mezzi sabiex tinkariga avukat
tal-fiducja taghha privatament.

»llli l-esponent umilment jissottometti illi jekk is-sistema tal-
ghajnuna legali f'Malta ssofri minn nugqgassijiet estensivi, dan
necessarjament u awtomatikament iwassal ghal u jfisser li I-istat
ged jongos milli jissodisfa |-obbligi tieghu ili jipprovdi assistenza
legali effettiva ghal persuni li m’ghandhomx mezzi.

»llli inoltre fil-kaz partikolari irrizulta illi l-esponent matul il-
proc¢eduri kriminali ma kellux mezzi suffi¢jenti sabiex jinkariga
avukat ta’ fidu¢ja tieghu. llli jirrizulta illi fil-Gzira t'Ghawdex

b’popolazzjoni ta’ circa tletin elf ruh, kien hemm zewg avukati i
kienu jipprestaw is-servizzi bhala avukati tal-ghajnuna legali u
ma kien jezisti ebda kriterju ta’ specjalizzazzjoni fl-assenjazzjoni
tal-kazijiet. lktar minn hekk fil-kaz in kwistjoni irrizulta illi ghal
kwazi perjodu shih ta’ sena l-avukat tal-ghajnuna legali nagas
milli jressaq talba ghall-helsien mill-arrest permezz ta’ rikors u
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dan wassal biex tul dan il-perjodu (minn wara li I-esponenti
tressaq b’arrest fejn saret talba bil-fomm) sa meta nghata I-
helsien mill-arrest I-esponenti kien ged jinzamm taht arrest
minhabba tali nuggas. Tenut kont tan-natura tal-kaz, tenut kont
illi I-maggor parti tax-xhieda xehdu fl-ewwel seduti, ma kienx
hemm radunijiet impellenti ghaliex ma kellux jinghata I-helsien
mill-arrest kieku |-avukat tal-ghajnuna legali intavola rikors ghall-
helsien mill-arrest.

»Illi inoltre jirrizulta illi r-rimunerazzjoni tal-avukati tal-ghajnuna
legali mhux biss hija wahda li ma tirriflettix ir-responsabbiltajiet
assunti mid-difensuri specjalment f’kazijiet ta’ ¢ertu gravita, izda
wkoll tinghata mill-Uffic¢ju tal-Avukat Generali li huwa wkoll il-
prosekutur pubbliku. Issa filwaqt li I-esponent jiehu opportunita
jerga’ jtenni li ghandu kull rispett lejn [-Ufficéju tal-Avukat
Generali tar-Repubblika u I-persuni li jahdmu fl-istess ufficéju,

ghal darb’ohra jippreciza illi I-iiment tieghu huwa dirett lejn is-
sistema, sistema fejn I|-Avukat Generali huwa mhux biss
konsulent tal-gvern izda wkoll prosekutur pubbliku. Illi I-esponent

jistagsi: huwa xieraq illi r-rimunerazzjoni tal-avukati tal-ghajnuna
legali tohrog mill-uffié¢ju tal-prosekutur pubbliku jew ikun aktar
ghaqli jekk I-istess rimunerazzjoni ssir minn dipartiment iehor?
lli I-fatt li r-rimunerazzjoni tal-avukati tal-ghajnuna legali ssir mill-
Ufficcju tal-Avukat Generali li huwa wkoll I-Uffi¢jal Prosekutur fil-
kawzi kriminali jmur kontra |-prin¢ipji tal-gustizzja naturali peress
illi huwa kuncett assurd illi I-persuna li takkuzak u tmexxi I-
process fil-konfront tal-akkuzat hija |-stess wahda li ged tipprovdi
ghar-rimunerazzjoni tal-avukat difensur tieghek;

»llli ghaldagstant ghal dawn r-ragunijiet kollha maghdudin
flimkien |-esponent ihoss illi ma giex soddisfatt il-vot tal-ligi kif
protett mill-artikolu 39 tal-Kostituzzjoni u Il-art 6 tal-Konvenzjoni
Ewropea.

»llli I-esponent jaghmel riferenza ghal pubblikazzjoni tal-Open
Society Justice Initiative, Ii hija kitba kompletament iffokata fuq il-
benefi¢cju tal-ghajnuna legali fil-kamp kriminali u li ggib it-titolu
ta’ Arrest Rights Brief N° 3: The Right to Legal Aid fil-parti
introduttorja taghha tispjega bmod c¢ar ir-rwol u I-funzjoni tal-
avukat tal-ghajnuna legali:

»‘One of the fundamental procedural rights of all people
accused or suspected of crimes is the right to legal assistance
at all stages of the criminal process. But it is not enough to
merely allow a theoretical or illusory right to legal assistance.
The right must be practical and effictive in the way in which it is
applied. Accordingly, people charged with crimes should be
able to request free legal assistance from the outset of the
investigation if they cannot afford to pay for that assistance
themselves. This ensures that indigent suspects and
defendants are able to defend their cases effectively before the
court and are not denied their right to a fair trial because of
their financial circumstances.
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“

» el e

»“The right to a fair trial is not reserved for the wealthy. Every
person charged with, or accused of, a crime has the right to be
treated fairly and equally and defend themselves, regardless of
their financial circumstances. One of the most important safe-
guards for the fairness of criminal proceedings is the right to
legal aid. The ability of indigent people, who cannot afford to
pay for a lawyer themselves, to access free, timely, and quality
legal assistance underpins the equality of arms between
defence and prosecution, and is a foundation for other
essential fair trial rights.

»“Despite the crucial significance of legal aid, many countries
across Europe fail to provide a fair and accessible system to
ensure that people can access effective legal representation
when they cannot afford to pay for it themselves. There is huge
variation across countries in the structure, funding, conditions
and effectiveness of legal aid systems, and many countries fall
short of the minimum regional and international standards for
the provision of legal aid.”

»Inoltre, fil-monografija intitolata European Standards on
Criminal Defence Rights: ECtHR Jurisprudence, insibu diversi
siltiet illi ghandhom x’jagsmu mal-benefi¢cju tal-ghajnuna legali u
li huma segwiti b’sommarju tal-gurisprudenza relativa tal-Qorti
Ewropea tad-Drittijiet tal-Bniedem:

»“The right to legal aid: ... ... ... The right to legal aid is
established explicitly in Article 6(3) of the European
Convention of Human Rights.

»“Scope of the right to legal aid: States are not required to
provide free legal aid to every person who requests it. Article
6(3)(c) of the ECHR specifically sets out that a person has the
right to free legal aid if two conditions are met. First, if he does
not have sufficient means to pay for legal assistance (the
‘means test’), and second when the interests of justice so
require (the ‘merits test’).

»“Applying the ‘interests of justice’ criterion: The ECtHR has
identified three factors that should be taken into account when
determining if the ‘interests of justice’ necessitate free legal
aid. The three factors are: the seriousness of the offence and
the severity of the potential sentence; the complexity of the
case; and the social and personal situation of the defendant.
All three factors should be considered together, but they do not
necessarily need to be cumulative; any one of the three can
warrant the need for the provision of free legal aid. In addition
to these three factors, in the appellate stage the ECtHR has
considered some additional factors: the nature of the
proceedings; the capacity of an unrepresented appellant to
present a particular legal argument; and the severity of the
sentence imposed by the lower courts.
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»“On the quality of Legal Aid: Mere appointment of a lawyer is
not enough to fulfil the state’s obligation to provide effective
legal assistance. If the legal aid lawyer fails to provide effective
representation, and this is manifest or is brought to the State
authority’s attention, then the State is under an obligation to
intervene and rectify the failure. In situations where the failure
is objectively manifest, the defendant does not need to actively
complain or bring the failure to the State’s attention.
Absenteeism, silence, failure to undertake basic functions, and
acting under a conflict of interest are usually manifest failures
warranting state intervention. Mere dissatisfaction with the
manner in which the lawyer runs the case, or minor errors or
defects in the lawyer’s work, are unlikely to lead to a situation
in which the State is obliged to intervene.

»“Choice of a legal aid lawyer: People who are given free legal
aid do not always get to choose which lawyer is appointed to
them. The right to be defended by a lawyer of one’s own
choosing can be subject to limitations when the interests of
justice require. Whilst the wishes of the applicant should not be
ignored, the choice of lawyer is ultimately for the State.”

»llli ghaldagstant I-esponenti jitlob umilment lil din I-onorabbli
gorti joghgobha tiddikjara li dawn in-nuggassijiet indikati u i
rrizultaw mill-provi jikkostitwixxu ksur tad-dritt fundamentali tal-
bniedem ghal smigh xieraq taht I-artikolu 39 tar-Kostituzzjoni u I-
artikolu 5 tal-Konvenzjoni Ewropea tad-Drittijiet tal-Bniedem.«

13. L-Avukat Generali wiegeb hekk:

»»L-esponenti jibda biex jissottometti li I-appellant ma ghandux I-
interess guridiku necessarju sabiex jattakka s-sistema regari in
vacuo. Galadarba persuna ma tkun sofriet I-ebda pregudizzju
b’sistema legali partikolari allura dik il-persuna ma tistax
tippretendi li tintavola proc¢eduri ta’ dan it-tip sabiex timbarka fuq
ezerCizzju akkademiku. Azzjonijiet kostituzzjonali huma
mahsuba sabiex jirrimedjaw il-pregudizziu li jkun gie soffert minn
individwu u mhux biex wiehed jabbuza minn dawn l-azzjonijiet
billi jintavola proc¢eduri kostituzzjonali merament biex jikkritika
jew jiccensura xi sistema legali.

»llli fir-rikors tal-appell, I-appellant ged jerga’ jikkritika s-sistema
tal-ghajnuna legali izda minn tali kritika ma tirrizultax b’liema
mod is-servizz provdut mill-uffic¢ju tal-Ghajnuna Legali rreka xi
pregudizzju waqt il-proc¢eduri kriminali fil-konfront tal-appellant.
Bil-kuntrarju, waqt is-smigh tal-provi ma ttellghet I-ebda prova i
juru li l-appellant ma kienx kuntent bix-xoghol li kien ged iwettaq
l-avukat tal-ghajnuna legali waqt li huwa kien ged jassisti lill-
appellant. Tant hu hekk li fil-verbal tal-25 ta’ Marzu 2015 fil-kors
tal-proceduri odjerni, l-appellant stess ivverbalizza li “I-ilment tar-
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rikorrent mhux fuq l-operat ta’ Dr Kevin Mompalao fl-assistenza
legali li ta lir-rikorrenti”.

»llli ghalhekk huwa pjuttost difficli li wiehed jifhem |-argument tal-
appellant u cioe kif f'dan l-istadju I-appellant ged jilmenta Ili ma
kellux process gust meta kien assistit minn avukat tal-ghajnuna
legali. llli galadarba l-appellant stess irrikonoxxa li I-avukat tal-
ghajnuna legali geda dmiru b’mod tajjeb allura I-ebda kwistjoni
ta’ assistenza legali inadegwata ma tista’ serjament tigi mis-
tharrga aktar u aktar meta I-ilment huwa msejjes fuq allegat ksur
ta’ smigh xieraqg liema dritt jimponi I-obbligu i jigu ezaminati |-
proceduri fit-totalitd taghhom u mhux li jsir ezami fuq parti biss
mill-pro¢eduri.

»llli minn ezami tal-atti processwali jirrizulta li l-avukat tal-
ghajnuna legali assenjat lill-appellant bl-ebda mod ma naqas
mill-obbligu tieghu li jassisti lill-appellant jew li b’xi mod gab ruhu
hazin wagqt il-proc¢ess kriminali jew li ha xi decizjoni hazina li
rrekat hsara lill-appellant.

»llli fl-aggravju tieghu, l-appellant ma jilmentax mill-avukat tal-
ghajnuna legali jew attribwixxa xi nugqas lill-istess avukat izda |-
appellant jaghmel enfazi li l-attakk tieghu huwa lejn is-sistema.
L-esponenti jissottometti li bir-rispett kollu, l-appellant ma jistax
jargumenta li sistema legali hija anti-kostituzzjonali jew anti-
konvenzjonali galadarba huwa ma kien bl-ebda mod effettwat
bit-thaddim tal-imsemmija sistema.

»llli kif diga gie rilevat, allegat ksur tad-dritt ghal smigh xieraq
ghandu jigi kkunsidrat fil-kumpless shih tal-pro¢eduri u mhux isir
ezami ta’ parti tal-proceduri. llli mill-provi irrizulta illi (a) kien
f'parti tal-kumpilazzjoni li I-appellant kien assistit minn avukat tal-
ghajnuna legali; (b) li sakemm l-avukat tal-ghajnuna legali kien
ghadu involut fil-pro¢eduri, l-appellant bl-ebda mod ma garrab xi
pregudizzju fid-difiza tieghu; (¢) I-appellant gatt ma Imenta dwar
is-servizz li nghata lilu mill-avukat tal-ghajnuna legali; (d) I-
avukat tal-ghajnuna legali xehed Ii fil-kaz tal-appellant huwa
hadem b’mod aktar bir-reqga mis-soltu; (e) il-familjari tal-
appellant kienu kuntenti mis-servizz moghti mill-avukat tal-
ghajnuna legali; u (f) li fparti tal-kumpilazzjoni, gari u l-appell
mill-gari®, 1-appellant kien assistit minn avukat ta’ fiducja tieghu.
Mill-assjem ta’ dawn il-fatturi kollha, |-esponenti jissottometti li I-
ewwel gorti kienet korretta meta sabet li I-appellant ma garrab |-
ebda lezjoni tad-dritt tieghu naxxenti mill-fatt li I-istess appellant
kien assistit minn avukat tal-ghajnuna legali ... ... ...

»llli l-appellant jishaq li galadarba gew implimentati ammont ta’
mizuri relativi ghall-ghoti ta’ servizz ta’ ghajnuna legali allura
skont |-appellant dan ifisser li s-servizz moghti gabel tali mizuri

Il-process kontra l-attur tmexxa quddiem il-Qorti tal-Magistrati u mhux quddiem gari, u
ma sar ebda appell.
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kien leziv ghad-dritt ta’ smigh xieraq. L-esponenti jissottometti li
kull sistema tista’ tigi riveduta u — ghalfejn le? — anke jsiru mizuri
biex tittejjeb izda dan ma jfissirx li s-sistema kienet wahda
vjolattiva tad-dritt ghal smigh xieraq. L-appellant ma rnexxilux
juri li b’xi mod gie predgudikat bl-assistenza li nghata mill-avukat
ghall-ghajnuna legali u li l-istess appellant kien konxju li I-
assistenza li nghata kienet wahda adewgwata, tant hu hekk li
minn jeddu u b’'mod volontarju vverbalizza dan fil-kors tal-
proc¢eduri odjerni.

»L-appellant jongos mir-rispett versu |-avukat tal-ghajnuna legali
meta jimplika li galadatba tali avukat ghandu remunerazzjoni
mhux dagstant gholja tenut kont tar-responsabbilitajiet tieghu
allura dan ifisser li s-servizz moghti minnu mhuwiex wiehed
tajjeb u xieraq. Certament li I-hila, l-integrita, is-serjetd u |-
kompetenza tal-avukat ma titkejjilx mill-parcella li jithallas ghas-
sewizz tieghu izda bil-mod kif I-istess avukat igib ruhu waqt I-
inkarigu tieghu. Ghalhekk ma jfissirx li ghax avukat jibghat
kontijiet gholja allura dan ifisser li s-servizi tieghu huma ahjar
mis-servizz provdut minn avukat li jitlob angas. llli sabiex jinstab
ksur tad-dritt ghal smigh xieraq, irid isir ezami tal-effika¢ja tas-
servizzi nfushorn u mhux bizzejjed li wiehed ihares lejn kemm |-
avukat thallas ghal dawn is-servizzi jew adirittura minn fejn
thallsu tali sewizzi. Mill-atti processwali jirrizulta li I-ebda prova
ma ngabet li turi li I-avukat tal-ghajnuna legali ma wettagx xoghlu
tajjeb jew li ma kienx kapaci jaghti difiza adegwata. Illi I-ammont
ta’ hlas tal-avkati tal-ghajnuna legali u ghal dak li jirrigwarda I-
fond minn fejn jithallsu hija fil-kompetenza u diskrezzjoni
esklussiva tal-Gvern. Tali hlas isir mill-Fond Konsolidat u |-fatt fih
innifsu li jithallsu minn dipartiment partikolari ma jfissirx li hemm
xi ndhil minn dak id-dipartiment. Certament dak li huwa
importanti ghall-appellant huwa li jinghata difiza efficjenti, haga
li, kif intwera fil-provi, l-appellant fl-ebda waqgt ma kien im¢ahhad
minnha.

»llli ghal dak li jirrigwarda |-hila tal-avukati tal-ghajnuna legali,
wiehed ma jridx jinsa li dawn l-avukati jezerc¢itaw ukoll il-
professjoni privata taghhom. llli dan ifisser li tali professjonisti
ghandhom interess |i jaghtu |-ahjar servizz bhala avukati tal-
ghajnuna legali sabiex fl-istess waqt ighollu r-reputazzjoni
taghhom bhala avukati. Illi ghalkemm fis-sistema nostrana I-
avukat tal-ghajnuna legali jippresta s-servizz tieghu
indistintivament kemm fkawzi ¢ivili u kemm fdawk kriminali,
madankollu dan ma jnaqgas xejn mill-kapacita u mill-
kompetenza ta’ dawn l-avukati. Mhux talli hekk, talli b’dina s-
sistema I-hila tal-avukat tohrog aktar b’gawwa jekk dan ikun
kapaci li jahdem faktar minn settur wiehed. Certament li minn
huwa familjari mas-sistema u |-prassi gudizzjarja nostrana huwa
konsapevoli tal-fatt li I-maggoranza tal-avukatura f'Malta hija
versatili u tahdem faktar minn gasam wiehed tal-ligi. Ghalhekk
fil-kkuntest tas-sistema gudizzjarja nostrana ma hemm |-ebda
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zvantagg li avukat ikun jahdem kemm fil-kamp civili u kif ukoll fil-
kamp kriminali; anzi fil-prattika hafna mill-avukati jahdmu f'dawn
iz-zewg ogsma b’mod regolari.

»|lli I-fatt wahdu li l-avukati tal-ghajnuna legali jithallsu mill-vot
tal-uffic¢ju tal-Avukat Generali ma ffissirx li ser taffetwa I-hdma
tal-avukat tal-ghajnuna legali jew li b’xi mod tali avukat ser jigbed
i-habel tal-prosekuzzjoni jew li b’xi mod ser jandem kontra I-
interessi tal-patrocinat tieghu jew li b’xi mod tigi menomata I-
indipendenza ta’ tali avukat. Illi I-Avukat Generali ma ghandu I-
ebda kontroll fil-hatra tal-avukati tal-ghajnuna legali, ma
jamministrax [-Uffic¢ju tal-Ghajnuna Legali, ma jaghti |-ebda
pariri lil tali ufficéju u ma jindahalx fit-twettiq tax-xoghol tieghu.
Langas ma huwa xi watchdog ta’ kif jopera tali uffic¢ju jew
ghandu xi jedd tal-kelma ta’ kemm ghandhom jithallsu I-avukati
ta’ dan l-uffic¢ju ghas-servizzi prestati minnhom.

»llli I-appellant jaghmel riferenza ghall-pubblikazzjonijiet fuq livell
internazzjonali fil-kuntest tas-servizz tal-ghajnuna legali fil-kamp

kriminali. llli minn gari ta’ dawn il-pubblikazzjonijiet johrog bic¢-car
li dak li trid il-Konvenzjoni huwa li l-assistenza tkun wahda
prattika u effikaci. Illi mill-atti processwali jirrizulta li t-test ta’

assistenza legali prattika u effikaci gie milqugh u dan anke
b’sodisfazzjoni ghall-istess appellant kif I-istess appellant
irrikonoxxa fil-verbal li ghamel fil-25 ta’ Marzu 2015.

»lsegwi ghalhekk li dan l-aggravju mhuwiex misthoqq u ghandu
jigi michud.«

14. L-ilment tal-attur essenzjalment huwa illi s-sistema tal-ghajnuna

15.

legali, partikolarment kif imhaddem fGhawdex, ma jhallix illi dik
I-ghajnuna tkun wahda effettiva: I-ilment huwa wiehed generiku
kontra s-sistema. ll-fatt illi s-sistema ma huwiex perfett u fih
hemm lok ghal titjib ma jfissirx bilfors illi hemm ksur ta’ drittijiet

fundamentali.

L-ilment tal-attur huwa li ma nghatax avukat “specjalizzat”. il-fatt
biss li l-avukat mhux “specjalizzat” huwa, fil-fehma tal-attur,
bizzejjed wahdu biex icanhdu minn smigh xieraq. Dan I-ilment

tal-attur kien ikollu xi meritu li kieku l-avukat assenjat lilu kien
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16.

17.

ghal kollox nieges minn esperjenza fil-gasam penali; fil-fatt izda
nghata avukat ta’ esperjenza wkoll fil-qasam penali li ghenu
b’ghaqal matul iz-zmien illi kien l-avukat tieghu, tant illi fis-seduta
tal-25 ta’ Marzu 2015 quddiem I-ewwel qorti |-attur osserva illi “I-
iiment [tieghu] mhux fuq l-operat ta’ Dr Kevin Mompalao fl-
assistenza legali li ta[h] izda fuq is-sistema infisha tal-ghajnuna

legali u |-obbligu tal-istat i jipprovdi sistema xierqa”.

L-art. 116 tal-Kostituzzjoni jaghmilha ¢ara a contrario sensu illi
min iressaq azzjoni bhal din tallum imsejsa fug “inkonsistenza
mad-disposizzjonijiet tal-artikoli 33 sa 45" tal-Kostituzzjoni
ghandu juri “interess personali” fl-azzjoni: I-ilment ma ghandux
ikun wiehed generiku fuq “is-sistema”, kif ex admissis huwa I-
ilment tal-attur fil-kaz tallum izda ghandu jkun fuq kif is-sistema,
fil-kaz partikolari, laqat lil min irid iressaq l-azzjoni. L-attur stess
izda stqarr illi ma ghandu ebda Iment “fuq I-operat” tal-avukat tal-
ghajnuna legali, li ffisser illi I-ghajnuna li nghata minn dan I-

avukat ma kinitx wahda “theoretical or illusory”.

Madankollu, minkejja din Il-istgarrija tieghu waqt is-smigh tal-
kawza, l-attur fir-rikors tal-appell jilmenta “illi ghal kwazi perjodu
shih ta’ sena l-avukat tal-ghajnuna legali nagas milli jressaq
talba ghall-helsien mill-arrest permezz ta’ rikors u dan wassal
biex tul dan il-perjodu (minn wara li I-esponenti tressaq b’arrest

fejn saret talba bil-fomm) sa meta nghata I-helsien mill-arrest I-
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esponenti kien ged jinzamm taht arrest minhabba tali nuggas”.
Itenni dan I-ilment ukoll fit-tielet aggravju, kif sejrin naraw aktar ’il

guddiem.

It-talba ghal helsien mill-arrest saret mill-avukat tal-ghajnuna
legali quddiem il-Qorti tal-Magistrati (Ghawdex) fis-seduta tat-12
ta’ Dicembru 2007, dakinhar stess illi nhatar bhala avukat tal-
ghajnuna legali. It-talba giet michuda ghal ragunijiet li taghti I-ligi,
u fis-seduta ta’ wara, dik tal-20 ta’ Dicembru 2007, |-attur u I-ko-
akkuzat permezz tal-avukati taghhom iddikjaraw illi “at this point
in time they are not requesting bail”. Fis-seduti li saru wara — fl-
24 ta’ Jannar 2008, fil-5 ta’ Frar 2008, fit-12 ta’ Frar 2008, fit-18
ta’ Marzu 2008, fis-27 ta’ Marzu 2008, fit-8 ta’ Mejju 2008, flI-20
ta’ Mejju 2008, fis-26 ta’ Gunju 2008 u fil-31 ta’ Lulju 2008 — ma

saritx talba ohra ghall-helsien mill-arrest.

Fit-23 ta’ Lulju 2008 kienet saret talba b’rikors mill-ko-akkuzat
ghall-helsien mill-arrest. Din it-talba ntlagghet fis-seduta tal-31
ta’ Lulju 2008 izda thassret dakinhar stess fuq talba tal-istess ko-
akkuzat “that he be remanded in custody” billi “he has no

financial means of subsistence”.

Fis-seduta tal-11 ta’ Settembru 2008 il-Qorti tal-Magistrati
(Ghawdex) hassret il-hatra tal-avukat tal-ghajnuna legali billi |-

attur gabbad avukat ta’ fiducja tieghu. Fil-21 ta’ Ottubru 2008 I-
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21.

22.

23.

attur ressaq rikors ghall-helsien mill-arrest. Fis-seduta tat-23 ta’

Ottubru 2008, wara li rat dak ir-rikors, il-qorti tat dan id-dikriet:

»After having heard submissions by the parties the court
reserves the right to issue the relevant court decree after the
accused Daniel Alexander Holmes provides an address where
he is going to reside pending the outcome of this case and also
after bringing forward evidence that his father Melvin Holmes
has established residence in Malta with the scope [sic] of
residing here with his son.«

Fis-seduta tal-4 ta’ Dicembru 2008, billi kienu tharsu I-
kondizzjonijiet imsemmija fid-dikriet tat-23 ta’ Ottubru 2008, il-
gorti lagghet it-talba u I-attur inghata |-helsien mill-arrest. Fis-26
ta’ Frar 2009 imbaghad, il-prosekuzzjoni ghalget ix-xhieda

taghha.

ll-qorti tosserva, qabel xejn, illi wkoll jekk hu minnu illi t-talba
ghall-helsien mill-arrest setghet saret gabel il-21 ta’ Ottubru 2008
(meta sar ir-rikors li eventwalment intlaga’), u wkoll jekk hu
minnu illi I-avukat tal-ghajnuna legali nagas meta ma ressaqgx
rikors gabel, dan in-nuggas wahdu ma jfissirx illi -avukat ma tax
servizz tajjeb jew li holoq xi pregudizzju ghad-difiza tal-attur: fil-
fatt tant ma hologx pregudizzju illi l-attur eventwalment ma

nstabx hati tal-akkuzi mressqa kontrieh.

Barra minn hekk, izda, il-fatt li r-rikors ma sarx gabel ma jfissirx
necessarjament illi I-avukat naqas milli jaqdi dmiru sew. Ir-rikors
tal-21 ta’ Ottubru 2008 ma ntlagax minnufih: intlaga’ biss wara li

tharsu xi kondizzjonijiet. Jekk dawk il-kondizzjonijiet ma setghux
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jitharsu gabel kien ikun ghalxejn illi jsir ir-rikors. Fil-fatt rajnailli I-
helsien moghti lill-ko-akkuzat kellu jithassar dakinhar stess li
nghata, u ma ngiebet ebda prova illi |-attur seta’ jhares il-
kondizzjonijiet ghall-helsien gabel ma fil-fatt harishom li kieku r-

rikors sar gabel.

Xaktarx illi kienet din ir-raguni ghala I-attur hass illi kellu jghid illi,
minkejja dan |-episodju, huwa ma kellu ebda Iment “fuq l-operat”

tal-avukat tal-ghajnuna legali.

ll-qorti ma tarax ghalhekk illi I-attur ma nghatax ghajnuna legali
“effettiva”.
lIment iehor tal-attur huwa illi [-avukat tal-ghajnuna legali jithallas

mill-Uffic¢ju tal-Avukat Generali. Ghalkemm dan huwa minnu, |-
Avukat Generali ma ghandu ebda setgha fuq il-hatra tal-avukat
ghall-ghajnuna legali u ma ghandu ebda ghazla jhallasx lill-
avukat u kemm ihallsu. B’ebda mod I-avukat tal-ghajnuna legali
ma jiddependi mid-diskrezzjoni tal-Avukat Generali ghall-hatra
jew ghall-nlas tieghu u ghalhekk b’ebda mod ma huwa soggett
ghad-direzzjoni jew influwenza tieghu. ll-fatt illi amministrativa-
ment il-hlas johrog mill-vot tal-Ufficcju tal-Avukat Generali b’ebda
mod ma jolgot Il-indipendenza tal-avukat tal-ghajnuna legali illi,
bhal kull avukat iehor, id-dmir tieghu jibga’ lejn il-qorti u lejn il-

Klijent.
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27. Ghal dawn ir-radunijiet il-qorti tichad I-aggravju msejjes fuq I-

allegazzjoni ta’ nugqasijiet fis-sistema tal-ghajnuna legali.

28. It-tielet aggravju, imsejjes fuq l-art. 34 tal-Kostituzzjoni u l-art. 5

tal-Konvenzjoni, gie mfisser hekk mill-attur:

»llli l-esponent jirrileva illi fil-kaz odjern l-esponent ghamel
perjodu ta’ sena mit-12 ta’ Dicembru tas-sena 2007 sal-4 ta’
Di¢embru 2008 taht arrest preventiv minghajr ma gie akkordat il-
beneficcju tal-helsien mill-arrest f'proceduri fejn
sussegwentement gie illiberat mill-akkuzi kollha migjuba kont-
rieh. 1lli tenut kont tan-natura tal-kaz, tenut kont illi -maggor parti
tax-xhieda xehdu fl-ewwel seduti u tenut kont ukoll illi ma jidhirx
li kien hemm xi ragunijiet impellenti ghaliex ma kellux jinghata |-
helsien mill-arrest, ghaldagstant il-perjodu ta’ sena fejn |-
esponent inzamm taht arrest preventiv minghajr ma gie akkordat
i-benefi¢¢ju tal-helsien mill-arrest ma kienx gustifikat u ma kienx
ragonevoli, u dan bi ksur tad-drittijiet fundamentari tieghu ai
termini tal-artikolu 34 tar-Kostituzzjoni u I-artikolu 5 tal-
Konvenzjoni Ewropea tad-Drittijiet tal-Bniedem.

»llli jigi rilevat illi meta tressaq b’arrest quddiem il-qorti |-
appellant permezz tad-difensur tieghu talab il-helsien mill-arrest
izda t-tatba giet michuda mill-gorti ghal ragunijiet fost ohrajn li
kien ta’ nazzjonalita barranija, ma kienx ilu jghix fdawn il-gzejjer,
ma kellux mezzi finanzjarji u ma kellux impjieg fiss. llli fit-tieni
seduta u cioé fl-20 ta’ Dicembru 2007 sar verbal mid-difensur
tal-apperant li f'dak il-mument ma kienx ged jinsisti ghal liberta
provvizorja. Sussegwentement bdew jinstemghu I-provi tal-
prosekuzzjoni u kien biss ghaxar xhur wara u cioe fl-4 ta’
Dicembru tas-sena 2008 li l-appellant inghata I-benefi¢éju tal-
helsien mill-arrest wara talba li saret minn avukat li §ie mgabbad
mill-familjari tieghu u li ssostitwixxa lill-avukat tal-ghajnuna legali.

»Ghalkemm huwa minnu illi I-qorti ma tistax tgajjem il-kwistjoni
tal-helsien mill-arrest ex officio, l-appellant jirrileva illi huwa
nzamm ghal perjodu ta’ madwar sena taht arrest preventiv
minhabba n-nuqqasijiet tas-sistema tal-avukat tal-ghajnuna
legali illi tul dan il-perjodu kollu ma tressget |-ebda tarba ghall-
helsien mill-arrest u ghalhekk I-appellant jirrileva illi huwa ma
ghandux ikun ippregudikat doppjament stante illi l-appellant
spic¢a nzamm arrestat ghal perjodu ta’ kwazi sena minhabba n-
nuqqgasijiet mill-istat li jipprovdi avukat tal-ghajnuna legali
addattat ghall-fattispec¢i tal-kaz. Fil-fatt ghalkemm I-appellant
inghata |-helsien mill-arrest xahar u nofs wara illi kien hemm tali
talba din it-talba damet biex saret tmien xhur u tul dan il-perjodu
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kollu l-appellant inzamm taht arrest preventiv minghajr raguni
valida.

»llli inoltre jigi rilevat illi ghalkemm il-fatt li I-akkuzat gie liberat
mill-akkuzi ma ffissirx li I-arrest jew id-detenzjoni tieghu kienet
illegali, pero huwa rilevanti ghall-fatt illi I-esponenti nzamm
arrestat ghal perjodu ta’ sena inutilment.

»llli l-esponenti jirrileva illi I-helsien mill-arrest pendenti I-pro-
¢eduri kriminali huwa dritt fundamentali tal-persuna u dan anke
kif stabbilit skont |-artikolu 34 tar-Kostituzzjoni u l-artikolu 5 § 3
tal-Konvenzjoni Ewropea tad-Drittijiet tal-Bniedem. llli ai termini
tal-artikolu 34(3) tal-Kostituzzjoni:

»“Kull min jigi arrestat jew detenut -

»“(a) sabiex jingieb quddiem qorti fl-esekuzzjoni tal-
ordni ta’ gorti; jew

»“(b) fuq suspett ragonevoli li jkun ikkommetta, jew li
jkun sejjer jikkommetti, reat kriminali,

»“u li ma jigix mehlus, ghandu jingieb quddiem qgorti mhux aktar
tard minn tmienja u erbghin siegha wara; u jekk xi hadd
arrestat jew detenut fxi kaz bhal dak li huwa msemmi fil-
paragrafu (b) ta’ dan is-subartikolu ma jigix iggudikat fi zmien
ragonevoli, f'dak il-kaz bla hsara ghal kull proceduri ohra li
jistghu jingiebu kontra tieghu, huwa ghandu jigi mehlus jew bla
kondizzjoni jew b’kondizzjonijiet ragonevoli, maghduda b’mod
partikolari  dawk il-kondizzjonijiet |i jkunu mehtiega
ragonevolment biex jigi zgurat li huwa jidher f'data aktar tard
ghall-kawza jew ghall-proceduri preliminari ghall-kawza.”

»llli ai termini tal-artikolu 5 8 3 tal-Konvenzjoni Ewropea tad-
Drittijiet tal-Bniedem:

»“Everyone arrested or detained in accordance with the
provisions of paragraph 1(c) of this Article ... shall be entitled to
trial within a reasonable time or to release pending trial.
Release may be conditioned by guarantees to appear for trial.”

»llli dan l-artikolu gie mfisser mill-Qorti ta’ Strasburgu fil-kaz
Wemhoff v. FRG bhala:

»“it is the provisional detention of accused persons which must
not, according to Article 5(3) (art. 5-3), be prolonged beyond a
reasonable time”.

»llli inoltre fil-kaz Neumeister v. Austria |-Qorti Ewropea tad-
Drittijiet tal-Bniedem sahget illi:

»“The reasonableness of the time spent by an accused in
detention up to the beginning of his trial must be assessed in
relation to the very fact of his detention. Until conviction he
must be presumed innocent, and the purpose (of Article 5,
paragraph 3) is essentially to require his provisional release
once his continuing detention ceases to be reasonable.”

»llli inoltre l-appellant jirrileva illi I-Qorti Ewropea tad-Drittijiet tal-
Bniedem fil-kaz Tase v. Romania rriteniet illi:
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»“The Court reiterates that a person charged with an offence
must always be released pending trial unless the State can
show that there are ‘relevant and sufficient’ reasons to justify
the continued detention. Justification for any period of
detention, no matter how short, must be convincingly
demonstrated by the authorities (see Sarban v. Moldova, no.
3456/05, 88 95 and 97, 4 October 2005, and Castravet v.
Moldova, no. 23393/05, 8§ 32-33, 13 March 2007).
Quasiautomatic prolongation of detention contravenes the
guarantees set forth in Article 58 3 (see Mansur v. Turkey,
judgment of 8 June 1995, Series A no. 319-B, p. 50, § 55, and
Kalashnikov v. Russia, no. 47095/99. 88 116-118, ECHR
2002-VI).”«

29. L-Avukat Generali wiegeb hekk:

»llli t-tielet aggrarju tal-appellant huwa fis-sens illi huwa dam ma
nghata I-helsien mill-arrest bi ksur tal-artikolu 5 tal-Konvenzjoni
u tal-artikolu 34 tal-Kostituzzjoni u dan irid jigi mogqri fil-kuntest li
l-appellant sussegwentement gie liberat mill-akkuzi migjuba
kontra tieghu.

»L-esponenti jissottometti li I-artikolu 5 tal-Konvenzjoni jhares id-
dritt fundamentali tal-liberta tal-individwu mill-interferenza
ingusta u arbitrarja tal-istat (ara Aksoy v. It-Turkija tat-18 ta’
Dicembru 1996). Ghalkemm dan huwa wiehed mid-drittijet ta’
importanza massima madankollu mhuwiex wiehed assolut u dan
peress li nsibu l|-e¢cezzjonijiet fil-paragrafi (a) sa (f) tas-
subartiklu (1) tieghu. Wahda minn dawn |-e¢¢ezzjonijiet hija dik li
nsibu fil-paragrafu (¢) tal-artikolu 5(1) li taghti I-permess lill-istat li
jcanhad il-jedd tal-libertd ta’ dak li jkun jekk Il-arrest jew
detenzjoni tieghu tkun mehtiega sabiex dan jingieb quddiem |-
awtorita legali kompetenti minhabba li jkun hemm suspett
ragonevoli li dan ikun wettaq reat. L-istess insibu fl-artikolu
34(1)(f) tal-Kostituzzjoni.

»llli ghal dak li jirrigwarda l-ewwel parti tad-detenzjoni tal-
appellant, l-esponenti jissottometti li tali detenzjoni kienet
tinkwadra ruhha perfettament taht I-artikolu 5(1)(¢) tal-
Konvenzjoni u I-korrispettiv tieghu fil-Kostituzzjoni. In fatti, I-
arrest tal-appellant kien sar sabiex jitressaq quddiem il-qorti
peress li kien hemm suspett ragonevoli li seraq dghajsa u
vettura. Dwar il-kwistjoni ta’ Xjjista’ jwassal ghal suspett
ragonevoli, l|-esponenti jirreferi ghas-sentenza tal-Qorti
Kostituzzjonali deciza fil-31 ta’ Lulju 1998 fl-ismijiet Joseph
Attard v. Kummissarju tal-Pulizija fejn gie osservat illi:

»“Suspett ragonevoli jista’ jkun bazat fuq i¢-¢irkostanzi li jkunu
inammissibbli bhala prova, bhal perezempju, hearsay, jew fuq
l-antecedenti penali ta’ dak i jkun. Jista’ jkun bazat fuq
drawwiet jew abitudnijiet tan-nies, jew ta’ xi kategorija ta’ nies,
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jew ta’ xi post partikolari. Kif inghad, kollox jiddependi fuq i¢-
¢irkostanzi partikolari tal-kaz”.

»llli [-awturi Jacobs & White fil-pubblikazzjoni taghhom The
European Convention on Human Rights josservaw illi:

»“Article 5(1)(c) allows for the arrest and pretrial detention of a
person suspected of having committed a criminal offence. The
paragraph con be broken down into a number of separate
conditions, all of which must be present in order for the arrest
or detention to be acceptable under the Convention. Thus the
arrest or detention must be ‘lawful’; it must be effected for the
purpose of bringing the detainee ‘before the competent legal
authority’; and the detainee must reasonably be suspected of
having committed an offence or of being about to commit an
offence or abscond having committed an offence”.

»llli ghalhekk l-analizi li trid issir meta jrid ikun deciz jekk
deprivazzjoni mill-liberta kinitx wahda arbitrarja huwa jekk tali
deprivazzjoni saritx abbazi ta’ ligi, jekk tali arrest sar[x] sabiex il-
persuna titressaq quddiem il-qorti u jekk jezistix suspett
ragonevoli li I-persuna arrestata tkun ikkommettiet reat kriminali.
[lli mill-provi prodotti u cioé mix-xiehda moghtija mill-pulizija ma
jhallu I-ebda dubju li ¢-¢irkostanzi li fihom instab |-appellant kienu
jganglu suspett ragonevoli li huwa seta’ kien involut fis-serq tad-
dghajsa u I-vettura. Irrizulta wkoll minn dina x-xiehda i |-
appellant kien gie mwaqqaf min-nies tal-pubbliku li nzertaw
kienu fuq il-post. llli dawn I-elementi kollha li kellhom f'idejhom il-
Pulizija jiffurmaw suspett ragonevoli li lI-appellant oggettivament
kienet il-persuna involuta fis-serqa tad-dghajsa u tal-vettura in
kwistjoni. llli dawn il-provi kienu bizzejied sabiex iwasslu ghal
sejbien ta’ htija. llli ghalhekk isegwi li l-arrest inizjali bil-
konsegwenti privazzjoni tal-liberta tal-appellant kien gustifikat
abbazi tal-artikolu 5(1)(¢) tal-Konvenzjoni.

»llli I-fatt fih innifsu li sussegwentement l|-appellant gie mehlus
minn kull akkuza li giet migiuba fil-konfront tieghu bl-ebda mod
ma jfisser li d-detenzjoni tieghu kienet wahda arbitrarja. L-
esponenti jaghmel riferenza ghas-sentenza moghtija minn dina |-
onorabbli qgorti fit-13 ta’ April 2011 fl-ismijiet Av. José A. Herrera
noe v. Avukat Generali et fejn persuna ta’ nazzjonalita somala
kienet giet arrestata meta ippruvat iddahhal f'Malta I-pjanta khat.
Eventwalment din il-persuna giet imressqa |-qorti akkuzata b’reat
kriminali u sussegwentement Jiet liberata mill-Qorti tal-Appell
Kriminali. Wara tali liberuzzjoni, ¢ew istitwiti proceduri
kostituzzjonali b’ezitu negattiv ghar-rikorrenti f'dawk il-pro¢eduri.
II-Qorti Kostituzzjonali osservat illi

»“Din il-qorti tirrileva li I-fatt li I-appellant gie liberat mill-Qorti
tal-Appell Kriminali ma jfissirx li l-arrest tieghu originarjament
kien illegali u dan ghaliex l-artikolu 5(1)(¢) jirrikjedi biss li I-
awtoritajiet ikollhom suspett ragonevoli li fil-mument tal-arrest
ta’ persuna din setghet ikkommettiet ir-reat. Ghalhekk, taht dan
l-aspett, l-appellant ma jistax jitlob kumpens.”
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»llli semplicement li l-appellant gie mehlus mill-akkuzi kif
migjuba kontra tieghu ma jfissirx li hemm karenza fis-suspett
ragonevoli li abbazi tieghu Il-appellant kien originarjament

tressag quddiem il-qorti. In fatti fis-sentenza fl-ismijiet Meinrad
Calleja v. Malta moghtija fis-7 ta’ April 2005, il-Qorti Ewropea
osservat illi:

»“the fact that an applicant has not been convicted does not
necessarily mean that the purpose of his detention was not in
accordance ith Article 5(1)(c). The existence of such a purpose
must be considered independently of its achievement and sub-
paragraph (c) of Article 5(1) does not presuppose that the
police should have obtained sufficient evidence for a verdict of
guilt, either at the point of arrest or while the applicant was in
custody (see mutatis mutandis, Erdagoz v. Turkey, judgment of
22 October 1997, Reports 1997-VI, p. 2314, 51, and Borgan
and others v. the United Kingdom, judgment of 29 November
1988, Series A no. 145-B, pp. 29-30, 53).”

»llli wiehed ma jridx jinsa li mal-prezentata tal-appellant li sehhet
fit-12 ta’ Dicembru 2007 gie dikjarat illi “The lawyers
representing the persons charged declare that there is no
contestation as regords the fact that their clients have been
brought before the court under arrest”. Dan juri li I-istess
appellant kien ben konxju li l-arrest tieghu ma kienx wiehed
arbitrarju izda kien wiehed legali u gustifikat.

»llli l-appellant fl-appell tieghu ged jargumenta li huwa baqga’
arrestat pendenti |-pro¢eduri kriminali wkoll b’rizultat tal-fatt li
huwa kien ged jinghata assistenza minn avukat tal-ghajnuna
legali. L-esponenti jissottmetti li dina I-allegazzioni hija totalment
infondata. Illi dak li jirrizulta mill-atti tal-process kriminali huwa li
mal-prezentata tal-appellant kien intalab il-helsien provvizorju
mill-arrest izda |-qorti ¢ahdet tali talba abbazi tal-artikolu
575(1)(a), (b), (¢) u (e) tal-Kap. 9 tal-Ligijiet ta’ Malta. Mill-atti
jirrizulta wkoll li lI-appellant ma kienx kontra din id-decizjoni tant
hu hekk li fis-seduta tal-20 ta’ Dicembru 2007 |-istess appellant
tramite l-avukati tieghu ivverbalizza li “at this point in time they
are not requesting bail”. llli jirrizulta li kien biss fil-21 ta’ Ottubru
2008 li l-appellant ressaq rikors sabiex jottjeni |-helsien mill-
arrest liema rikors gie milqugh fis-seduta tal-4 ta’ Di¢embru 2008
wara li l-istess appellant ipprovda indirizz ta’ residenza gewwa
Malta. Qabel I-intavolar ta’ dan ir-rikors, |-appellant gatt ma talab
biex jinghata I-liberta provvizorja u kien biss disa’ xhur wara I-
arrest tieghu li ghamel tali talba.

»L-esponenti jissottometti wkoll li I-artikolu 582(1) tal-Kap. 9 tal-

Ligijiet ta’ Malta jipprovdi li “ll-qorti ma tistax ex officio taghti |-
helsien mill-arrest taht garanzija, meta dan il-helsien ma jitolbux
l-imputat jew I-akkuzat”. Illi din kienet ukoll il-konkluzjoni tal-grati

fil-kawza fl-ismijiet Adela Mariana Creta v. Avukat Generali et
deciza fit-22 ta’ Jannar 2015 fejn l-istess rikorrenti kienet damet
zmien twil gabel ma ressqet rikors sabiex tinghata helsien mill-
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arrest u sussegwentement kienet giet mehlusa mill-akkuzi
migjuba kontra taghha. I-Prim’Awla tal-Qorti Civili (sede
kostituzzjonali) osservat illi “fin-nugqas tattivita da parti tar-
rikorrenti ghaz-zmien twil fuq indikat, ma jirrizultax li r-rikorrenti
ssubiet xi vjolazzjoni tad-drittijiet fundamentali taghha kif minnha
allegat, u konsegwentement tirrespingi t-talba appozita tar-
rikorrenti”.

»lsegwi ghalhekk li dan l-aggravju mhuwiex misthoqq u ghandu
jigi michud.«

30. Ga rajna x’kien l-iter tal-process li wassal biex eventwalment I-

31.

attur inghata I-helsien mill-arrest’. Rajna wkoll, fit-trattazzjoni tal-
aggravju ta’ gabel dan u mill-istqarrija tal-attur stess, illi ma kienx
hemm nuqgqgasijiet fis-servizz li l-attur inghata mill-avukat tal-
ghajnuna legali, lanqas f'dak li ghandu x’jagsam mal-pro¢edura

ghall-helsien mill-arrest.

L-attur kien gie arrestat mixli b’serq aggravat u hsara lil proprjeta
u ghalhekk seta’ jehel, kieku nstab hati, piena ta’ prigunerija ghal
zmien mhux qasir. Ir-raguni moghtija ghala giet mi¢huda l-ewwel
talba tal-attur ghall-helsien mill-arrest kienet dik tanht I-art.

575(1)(a), (b), (¢) u (e) tal-Kodi¢i Kriminali, i.e.:

»(a) jonqos li jidher ghall-ordni tal-awtorita msemmija fl-obblig-
azzjoni tal-garanzija; jew

»(b) jinheba jew jitlag minn Malta; jew

»(€¢) ma josservax xi kondizzjoni li I-gorti jkun jidhrilha xieraq li
timponi fid-digriet taghha li bih jinghata I-helsien; jew

»d) .........

»(e) jikkommetti xi reat iehor.«

32. Ma ssemmiex ukoll il-paragrafu (d) — “jinterferixxi jew jipprova

jinterferixxi max-xhieda jew b’xi mod iehor jintral¢ja jew jipprova

Para. 18 et seqq. supra.
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33.

34

jintral¢ja I-kors tal-gustizzja fir-rigward tieghu jew Xxi persuna
ohra” — li jfisser illi I-osservazzjoni tal-attur “illi I-maggor parti tax-
xhieda xehdu fl-ewwel seduti” ma hijiex tant relevanti. Li hu
relevanti hu illi I-attur espressament iddikjara li ma ikkontestax il-
legalita tal-arrest tieghu u ma tenniex it-talba tieghu ghall-helsien
mill-arrest gabel il-21 ta’ Ottubru 2008. Ghalkemm dik it-talba
eventwalment intlaqghet, sabiex tintlaga’ t-talba I-attur kellu
jhares il kondizzjoni li jkollu residenza fMalta fejn joqghod
flimkien ma’ missieru li jipprovdilu mezzi ghall-ghixien; dik il-
kondizzjoni kienet ghadha ma gietx imharsa meta saret it-talba®
u ghalhekk il-helsien mill-arrest ma setax jinghata gabel. Ma
ntweriex illi fic-Cirkostanzi dik il-kondizzjoni ma kinitx wahda
ragonevoli, u hekk kif il-kondizzjoni tharset l-attur inghata I-

helsien mill-arrest.

F’dawn i¢-cirkostanzi |-gorti ma tarax illi l-attur kien imc¢ahhad
irragonevolment mil-liberta: iz-zamma tieghu taht arrest kienet
ragonevoli u ma baqgax jinzamm taht arrest wara li ¢-cCirkostanzi
nbidlu, meta allura ma baqgax ragonevoli li jkompli jinzamm

arrestat.

. Ghal dawn ir-ragunijiet dan l-aggravju huwa michud ukoll.

Fis-seduta tat-23 ta’ Ottubru 2008 quddiem il-Qorti tal-Magistrati (Ghawdex) missier |-

attur qal illi “if his son is granted bail by the court he intends to come over to Malta
and reside herte together with his son and this in order to support him for the duration
of the cases pending against his son”. ll-fatt li dakinhar missier I-attur kellu biss il-
hsieb li jistabilixxi residenza f'Malta juri li sa dakinhar ma kellux dik ir-residenza.
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35. ll-qorti ghalhekk tiddisponi mill-appell billi tirriforma s-sentenza
appellata billi tilga’ I-ewwel aggravju fis-sens illi kien hemm ksur
tal-Artikolu 6(1) tal-Konvenzjoni abbinat mal-Artikolu 6(3)(c) tal-
istess Konvenzjoni u tiddikjara li konsegwentement ma hemmx
htiega li tezamina kienx hemm ksur tal-Artikolu 39 tal-
Kostituzzjoni, u billi l-appellant ma sofra ebda pregudizzju
konsegwenza tal-lezjoni ravvizata d-dikjarazzjoni tal-istess
lezjoni hi rimedju suffi¢jenti; u tikkonfermaha fil-bgija. L-ispejjez
tal-ewwel grad u tal-appell jingasmu hekk: hames ishma minn
sitta (5/s) jhallashom Il-attur u sehem wiehed minn sitta (/)
jhallsu |-Avukat Generali, b’dan izda illi l-ispejjez kollha tal-

konvenuti I-ohra jhallashom [-attur.

Silvio Camilleri Giannino Caruana Demajo Noel Cuschieri
President Imhallef Imhallef

Deputat Registratur
Mb/df

37



