QORTI CIVILI PRIM’AWLA

IMHALLEF
ONOR. JOSEPH AZZOPARDI LL.D.

[llum I-Erbgha, 13 t’April 2016

Kawza Nru: 8

Rikors Guramentat Nru: 673/13 JA
Mario Cassar; Jeanette Tabone
mart Norbert xebba Cassar;

Amanda Cassar; u Rosalia sive Rose
Cassar

_VS_

Tina Coogan

11-Qorti,

Rat ir-rikors guramentat ipprezentat mill-atturi fil-11 ta’ Lulju
2013 fejn gie premess:

Ili l-atturi Rose Cassar, Mario Cassar, Amanda Cassar u
Jeanette mart Norbert Tabone huma Ikoll eredi ta’ Giulio
Cassar illi miet fit-3 ta” Ottubru 1989;
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Sentenza Finali

I1li huma ko-proprietarji tal-appartament numru 1, Mayflower
Flats, Triq Patri Guzepp Calleja, gja’, Upper Conversion
Street, San Pawl il-Bahar, liema appartament jifforma parti
minn korp ta’ appartamenti illi I-mejjet Giulio Cassar kien
bena u zviluppa fuq art illi huwa stess kien akkwista permezz
ta’ kuntratt 8 ta’ Jannar 1986, ppubblikat fl-atti tan-Nutar
Dottor George Bonello Du Puis (Dok ‘MC1°).

[li minn ricerki li ghamlu I-atturi jirrizulta illi 1-appartament
imsemmi u ¢joe’, numru 1, Mayflower Flats, Trig Patri
Guzepp Calleja, gja’, Upper Conversion Street, San Pawl il-
Bahar, jinsab okkupat minn terzi mhux maghrufa u langas
rikonoxxuti minnhom.

i kull darba illi I-atturi accedew fuq il-post de quo, hadd ma
fetah il-bieb tal-imsemmi appartament u inoltre, meta huma
marru fuq il-bejt tal-blokk ta’ appartamenti sabiex iharsu ’l
isfel, raw illi I-bitha tal-fond in kwistjoni tinsab fi stat ta’
abbandun.

[1li mill-posta, senjatament, kont tal-ARMS Ltd, li kien hemm
guddiem il-bieb tal-appartament numru 1, Mayflower Flats,
Triq Patri Guzepp Calleja, San Pawl il-Bahar, jirrizulta illi I-
okkupanti hija certa Tina Coogan, b’mailing address 11,
Bearing Way, Hainault Essex 1G7 4ND, United Kingdom.

Ili l-intimata geghdha tokkupa I-fond in kwistjoni minghajr
ebda titolu legali, u kwindi b’mod abbusiv; oltre illi ged ti¢chad
lill-atturi milli jgawdu u / jew jiddisponu minn proprjeta’
taghhom kif joghgobhom.

I1li minkejja nterpellata tirritorna ¢-¢wievet u tizgombra mill-
fond de quo hija bagghet inadempjenti.

i l-atturi ghandhom kull interess illi jirriprendu pussess tal-
proprjeta’ taghhom.

Onor. Joseph Azzopardi LL.D.
13 t’April 2016
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Tghid ghalhekk il-konvenuta ghaliex dina I-Onorabbli Qorti,
prevja kwalsiasi dikjarazzjoni necessarja u opportuna,
m’ghandhiex tagta’ u tiddeciedi billi:

1. Tiddikjara illi l-intimata geghdha tokkupa I-fond
appartament numru 1, Mayflower Flats, Triq Patri
Guzepp Calleja, gja’, Upper Conversion Street, San Pawl
il-Bahar minghajr ebda titolu legali;

2. Tordna lill-intimata tizgombra mill-fug imsemmi fond fi
zmien qasir u perentorju li jigi lilha prefiss minn dina I-
Onorabbli Qorti.

3. Tawtorizza lill-attur, f’kaz illi fond de quo jinsab
abbandunat u / jew f’kaz ta’ kontumagcja tal-intimata, illi
jiddisponu minn kull oggetti mobbli illi jistghu jinsabu
gewwa |-istess appartament.

Bl-ispejjez, kontra I-istess intimata li hija ngunta ghas-
subizzjoni.

Rat id-dikjarazzjoni mahlufa tal-atturi u I-lista tax-xhieda.

Rat ir-risposta guramentata pprezentata fis-26 ta’ Settembru
2013 minn Dr Marie Elise Agius bhala mandatarja tal-
konvenuta Tina Coogan, li permezz taghha eccepiet:

1. Ii I-esponenti tiddikjara illi mhux minnu li hija qieghda
tokkupa I-fond in kwistjoni bla titolu bl-indirizz numru
1, Mayflower Flats, Triq Patri Guzeppi Calleja, San
Pawl il-Bahar, u dana stante I-fatt illi hija s-sid stess tal-
istess fond imsemmi kif ser jigi pruvat fil-mori tal-
kawza;

Salv ec¢cezzjonijiet ulterjuri.

Onor. Joseph Azzopardi LL.D.
13 t’April 2016
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Rat l-atti kollha tal-kawza nkluzi d-dokumenti, noti ta’
sottomissjonijiet u kontroezamijiet;

Rat li I-kawza thalliet ghas-sentenza ghat-13 t’April 2016.
Ikkunsidrat;

Fatti

[lli din hija kawza ghal zgumbrament ta’ fond numru 1,
Mayflower Flats, Triq Patri Guzepp Calleja gja’ Upper
Conversion Street, San Pawl il-Bahar. L-atturi huma Ikoll
eredi ta’ Giulio Cassar. llli kien I-istess Giulio Cassar li kien
bena u zviluppa fuq art illi huwa stess kien akkwista permezz
ta’ kuntratt 8 ta’ Jannar 1986 ippubblikat fl-atti tan-Nutar Dr
George Bonello Du Puis (Dok ‘MC1’ fol 4). Jidher li I-fond
de quo gie okkupat minn terzi mhux rikonoxxuti. Il
ghalhekk kellha ssir din il-kawza mill-atturi sabiex jirriprendu
pussess tal-fond.

Illi in sostenn tat-tezi tal-atturi, xehed viva voce Norbert
Tabone (fol 73) — mizzewweg lil Jeanette Tabone nee’ Cassar
(wahda mill-atturi), u kkonferma x-xhieda tieghu I[-attur,
Mario Cassar (fol 72). Gew anke esebiti kopja tal-kuntratt ta’
akkwist ta’ Giulio Cassar (Dok ‘MC1’ — fol 4, li kopja tieghu
giet ukoll esebita darb’ohra bhala Dok ‘B1-B5’ fol 40), i¢-
certifikat ta’ zwieg ta’ Giulio Cassar (Dok ‘Al’ fol 39), ic-
certifikat ta> mewt ta’ Giulio Cassar (Dok ‘C1’ fol 45), id-
denunzja causa mortis ta’ Giulio Cassar (Dok ‘D1-D3’ fol 47),
ittra mibghuta lill-konvenuta datata 15 Jannar 2013 (Dok ‘E1’
fol 49), sett ta’ ritratti (Dok ‘F1-F11’ fol 50-60; u Dok ‘G1-
G11’ fol 61-71).

Eccezzjonijiet
[lli I-konvenuta eccepiet (fol 34) illi mhux minnu li hija
gieghda tokkupa I-fond in kwistjoni bla titolu, u dana stante |-

Onor. Joseph Azzopardi LL.D.
13 t’April 2016
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fatt illi hija s-sid tal-istess fond. Da parti taghha I-konvenuta
xehdet viva voce (fol 111) u esebiet “opening letter” (fol 80),
“first documents to be received” (fol 82), “emails” bejn Tina
Wickham, Rosetta Vella u Dr Marie-Elise Agius (fol 90),
“copy of sale agreement (sic)” bejn Giulio Cassar u Mr
Anthony James Coogan (fol 92), kopja ta’ prokura minn Mr
Anthony James Coogan versu Tina Coogan (illum Mrs Tina
Wickham) (fol 94), ricevuti ta’ pagamenti maghmula minn
Anthony Coogan lil Giulio Cassar (fol 97), ricevuti ghad-dawl,
ilma u ghamara (fol 99), ittra kontenenti I-fatti maghrufa minn
Anthony Coogan (fol 101 u sett ta’ ritratti (fol 102).

Kunsiderazzjonijiet Legali

Ili kif jidher c¢ar mir-rikors promotur din hija kawza ta’
zgumbrament. Norbert Tabone fix-xhieda tieghu (fol 73)
spjega li Giulio Cassar kien xtara I-art fejn inbena I-fond de

quo permezz ta’ kuntratt datat 8 ta’ Jannar 1986. Illi I-istess
Giulio Cassar miet f’incident Sqallija meta t-tfal kienu
ghadhom zghar hafna. Illi provvizorjament kien jamministra

I-estate tal-mejjet certu Anthony Abdilla izda huwa gatt ma ta
rendikont lit-tfal. Meta kibru t-tfal ghamlu I-indagni taghhom
u skoprew li Giulio Cassar fid-denunzja causa mortis kellu
mnizzel il-fond mertu tal-kawza. Kien ghalhekk li flimkien
mal-attur, Mario Cassar marru jhabbtu mal-bieb ta’ fond izda
hadd ma fethilhom. Huma skoprew I-indirizz tal-konvenuta u
baghtulha ittra datata 15 Jannar 2003 izda ma réevew ebda
risposta. Kien ghalhekk li kellhom jipprocedu b’din il-kawza.

I11i mill-banda I-ohra I-konvenuta tispjega (fol 80) illi:
“Mr Giulio Cassar sadly died in 1989 but for many
continuous years we carried on using the flat as believing it is

rightly ours.”

I1li izda mistogsija mill-Qorti waqt is-seduta mizmuma fis-27
ta’ Gunju 2014 jekk kienx hemm att pubbliku rigwardanti |-

Onor. Joseph Azzopardi LL.D.
13 t’April 2016
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bejgh, il-konvenuta fix-xhieda taghha tikkonferma illi kien
hemm konvenju (fol 112), izda dwar I-att finali hija taghti
x’titfhem li gabel ma gie ffirmat l-att Giulio Cassar lahaq miet
u ghalhekk gatt ma gie konkluz.

“Judge: So apparently there was a promise of sale between
Mr Cassar and your father but you don’t know whether there
has been any public deed.

Witness: Yes that’s correct. The final deeds my father went
after he paid the final amount to Mr George Bonello and he
said oh no, because my father and Mr Julio have been close
friends for many years, they had plenty of busiess together so
Mr George Bonello said to him give it straight to Mr Cassar,
my father did and then Mr Cassar said, and my father also
lend him quite some of money for him to and but a boat so they
took the final payment of the property plus the money that my
father lend Mr Cassar and he was going to Sicily to buy a boat
and unfortunately | don’t know if before he returned or before
he would managed to sign the deed of the final receipt, he
passed away.”

Ili i huwa cert huwa I-fatt illi I-konvenuta ma esebietx |-att
finali li kien ikun I-ahjar prova.

I1li huwa pacifiku illi r-regola generali hija li l-attur li gieghed
jallega xi haga ghandu fuqu l-oneru tal-prova. lzda fid-
decizjoni tal-Prim’Awla fil-kawza fl-ismijiet “Giuseppa
Fenech vs Geraldu Cassar” deciza fl-4 ta> Gunju 1986 insibu
I-eccezzjoni ghar-regola u din is-sentenza apparti |-fattispecje
partikolari ta’ dak il-kaz li kien jirrigwarda kommodat, tistrieh
fuq dak li kiteb I-awtorevoli Phillips (ara Treatise on the Law
of Evidence’) fis-sens li “Although in general it is necessary
for a party who brings an action to prove all the material facts
which he alleges in support of his claim; yet, where the
defendant pleads a fact within his own knowledge in discharge

Onor. Joseph Azzopardi LL.D.
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of himself, and the plaintiff still insists on the defandant’s
liability, then the burden of proof lies on the defendant, not
upon the plaintiff.”

i fil-kaz in ezami I-konvenuta geghda tallega li huma I-
proprjetarji tal-fond de quo. Ladarba l-atturi ghamlu I-prova
tat-titolu taghhom permezz tad-dokumenti esebiti minnhom,
allura illi kien jispetta I-konvenuta tipprova t-titolu legali
validu fuq il-fond de quo. Izda I-konvenuta nagset milli
taghmel dan, u dana peress illi kien gie ffirmat konvenju u
b’ammissjoni taghha stess Giulio Cassar lahag miet gabel gie
ffirmat l-att finali u gatt ma regghu saru tentattivi sabiex dana
jigi konkluz.

Ghaldagstant il-Qorti hija sodisfatta illi I-atturi ppruvaw il-
provenjenza tal-fond de quo u li jappartjeni lilhom tramite wirt
mentri |-konvenuta jidher li m’ghandha I-ebda titolu legali
sabiex tibga’ gewwa I-fond.

DECIZJONI

Ghal dawn il-motivi |-Qorti tiddeciedi din il-kawza billi
tichad l-eécezzjonijiet tal-konvenuta u tilga’ t-talbiet
kollha attri¢i. Ai fini tat-tieni talba I-Qorti tipprefiggi
terminu ta’ xahrejn sabiex il-konvenuta tivvaka u
tizgombra mill-fond imsemmi.

L-ispejjez tal-kawza jkunu a kariku tal-konvenuta.

Moqgrija.

Onor. Joseph Azzopardi LL.D. Mario Debono
Imhallef Deputat Registratur

Onor. Joseph Azzopardi LL.D.
13 t’April 2016



