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Imhallef:-

Onor. Carmel A, Agius B.A., LL.D.
Dr. Frank G. Callus et noe
versis
Eddic Privitera ef noe
Press Act - Libell

Ghall-finijiet 1a’ libell assofutament ma hemmx bzonn i l-persuna
ngurjata tigh msemmija b isimha u dan ghaliex jekk jigi ppruvat Ii
[-persuna ingurjata tista' ragonevolmemt rigi identifikaia fil-
persuna taf-kverelant, il-ligi thun sodisfaria.

Lna volta li tigi eccepita [-indeterminatezza fal-persuna allegatament
ingurjata f-oneru tal-prova ifi Il-persuni ngurjati huma I-
kwerelanti tispetta lithom u fil hadd izied u aktar kemm ikun
ifformulat b 'mod vag w ambigwu I-artikolu inkriminat, aktar jikber
il-bzonn ta’ din il-prova.

I-Qorti trid thares lejn I-artikolu kif tipprerendi fi jhares lejh bniedem
ta” intelligenza normali w mhux tekniky tai-grammatika u sintassi.

[-Qorti:-

Rat il-kwerela istitwita minn Dottor Frank G. Callus,
M.D.. D.M.R. (Lendon) fil-kwalitd tieghu ta’ President tal-
MAM (The Medical Union) u in rapprezentanza ta’ l-istess;
Dottor Lino German M.D., F.R.C.O.G., fil-kwalita tieghu ta’
Segretarju u in rapprezentanza ta’ l-istess; Dr. Joseph Paris
M.D., Dottor Carmel Vella M.D., membri tal-MAM u in
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rapprezentanza ta’ [-istess. kontra Eddie Privitera, Joe Vella
bhala editur tal-Weekend Chronicle u Anton Cassar bhala
starmpatur ta’ l-istess gurnal. talli fil-harga tal-gurnal Weekend
Chronicle tas-Sibt. 15 rta” Jannar. 1983 (dok. A) giet
ippubblikata ittra bit-titolu ~Karen Grech™ u i tibda “Your
Editorial™ u tispi¢ca “Karen Grech™ taht il-firma tal-kwerelat
Eddie Privitera fi biha llibellaw, ingurjaw, u naqqsu gieh il-
kwerelanti  fil-kariga  taghhom u flisem I-ghagda i
jirrappreZzentaw billi semmew u attribwewlhom fatti i mhux
veri - u dan ghat-terinini tal-ligi ta’ 1-istampa ta’ 1-1974;

Rat l-e¢éezzjoni tal-kwerelat Eddie Privitera ta® 1-
indeterminatezza tal-persuna allegatament kwerelata u 1-
eccezzjoni tal-kwerelati Joe Vella u Anton Cassar ta’ |I-
indeterminatezza tal-persuni allegatament kwerelati u illi I-
kwerelat Joe Vella offra spazju ghall-ittra in kwistjoni u ma
kellu ebda hsieb jingurja lil hadd u ghal Anton Cassar li huwa
ma kienx qara I-Kitba de gwo gabel din giet ippubblikata;

Rat il-verbal fejn il-partijiet qablu 1i jezentaw lir-
rapprezentant tal-Press Registrar mill-prova li l-imputati Vella
u Cassar kienu rispettivament jokkupaw il-kariga 12’ Editur u
Stampatur tal-gurnal inkriminat;

Rat il-verbali kollha u senjatament dak li fih il-partijiet
qablu [i l-e¢¢ezzjoni preliminari dwar id-determinatezza o meno
tal-persuni allegatament kwerelati, tigi de¢iza minghajr il-htiega
li ssir il-konforma tal-kwerelanti f°dak I-istadju;

Rat is-sentenza tal-Qorti Kriminali tal-Magistrati tal-
Pulizija Gudizzjarja ghali-Gzira ta’ Malta moghtija fis-26 ta’
Awissu, 1983 li permezz taghha dik il-Qorti ddecidiet billi
filwaqt li laqghet Il-e¢¢ezzjoni tal-kwerelati dwar |-
indeterminatezza tal-persuna allegatament ingurjata, sabet ghar-
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ragunijiet imsemmija fl-istess sentenza, lill-kwerelati Eddie
Privitera, Joe Vella u Anton Cassar kif imsemmija fit-tahrika,
mhux hatja tal-kwerela u lliberathom bl-ispejjez a kariku tal-
kwerelanti;

Omissis;,

Rat ir-rikors ta’ l-appell tal-kwerelanti pprezentat fis-7 ta’
Settembru, 1983 |i permezz tieghu talbu [i din il-Qorti
joghgobha tirrevoka s-sentenza appellata fis-sens li tichad I-
eccezzjoni preliminari tal-kwerelati bl-ispejjez a kariku ta’ I-
istess kwerelati appellati;

Rat l-atti kollha rilevanti u opportuni;
Semghet it-trattazzjoni,
Ikkunsidrat:

Ili wara |i ezaminat bir-reqqa I-kwerela, l-artikolu
inkriminat, l-e¢cezzjoni, in-noti u s-sentenza appellata, din il-
Qorti thoss li hi fid-dover li gabel xejn taghmel xi
osservazzjonijiet i ¢ertament huma pertinenti ghal dan il-kaz u
kazijiet simili;

Fl-ewwel lok jinghad li jekk fil-kawzita’ ingurji u libelli 1-
problemi legali li jingalghu u jistghu jingalghu mhumiex facili,
wahda mill-problemi ii l-aktar jistghu jipprezentaw diffikultajict
hi dik relattiva ghall-kwistjoni ta” jekk il-kwerelant hux
identifikat jew identifikabbli. Dan ghaliex jista” jigri bhal ma hu
I-kaz in dizamina, illi I-awtur flok jattakka lil xi persuna
partikolari b’isimha jew b'mod li ¢ertament ma jhallix dubbju,
jattakka b’mod li hu intenzjonatament generiku jekk mhux vag u
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ambigwu.  Xi tkun ir-raguni ghal dan |-atteggjament,
normalment ikun jatha biss l-awtur perd dan m ghandux
Jinteressa, u fil-fatt qatt ma interessa lil dawn il-Qrati. Hu fatt
pero li ghall-finijiet tal-libell assolutament ma hemmx bzonn 1i
I-persuna ingurjata tigi msemmija b’isimha u dan ghaliex jekk
¢ ppruvat li l-persuna ingurjata tista’ ragonevolment tigi
identifikata fil-persuna tal-kwerelant, il-ligi tkun sodisfatta;

[l-partijict u I-Ewwel Qorti ghamlu diversi referenzi ghal
diversi sentenzi fokali u esteri u anke awturi u effeftivament
minghajr tlaqliq din il-Qorti semplicement ma tarax xi bzonn
partikolari ta’ daqstant ¢itazzjonijiet li anke jekk il-partijiet kull
wiehed i¢¢itahom favur tieghu, fil-fatt kif jaqbillu. ma huma
Kontradittorji  xejn  ghax jghidu kollha I-istess haga u
ndditferivxu biss in kwantu ma kellhomx ¢irkostanzi identici.
Fil-fatt a skans ta” hafna ¢itazzjonijiet din il-Qorti sejra biss
tic¢ita bran wiched i tant hu skjett, kone¢iz u fl-istess hin
komplet u jikkomprendi dak kollu |i gie de¢iz qabel 1i ma jhallix
bzonn ta” kwotazzjonijiet ulterjuri. Il-bran hu mehud mill-hagna
70 tal-ktieb “Libel and Slander™ ta’ Peter F. Carter Rock, Faber
vy Faber, 1972 u jghid hekk:

“ltis submitted that not only is it impossible to suggest any
test which would determine whether or not all rhe persons in a
particular group have been libelled, but it is undesirable to
attempf to do so. The sole relevant question in every case is:
Would reasonable persons undersiand the words to refer to the
particular plaintiff? Factors to be considered in deciding this
question are, as Lord Porter pointed our in Knupffen's case “the
size of the class, the generality of the charge and the
extravagance of the accusation™;

Fit-tieni lok din il-Qorti trid tosserva illi [-ebda Qorti mhi
intitolata tippresumi xejn li mhux fl-atti tal-kawza u ma tistax
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tippresumi ebda fatt sakemm dan ma jkunx gie ppruvat kif
tipprovdi I-istess ligi pro¢edurali;

Fit-tielet fak jigi ribadit dak 1i del resto hu ovvju u ¢jog illi
una volta giet eécéepita l-indeterminatezza tal-persuna
allegatament ingurjata l-oneru tal-prova illi I-persuni ingurjati
huma I-kwerelanti, tispetta lithom u lil hadd izjed u aktar kemm
ikun ifformulat b’mod vag u ambigwu l-artikelu inkriminat,
aktar jikber il-bzonn ta® din il-prova;

Ikkunsidrat:

Il f°din il-kawza sar Zball fondamentali mill-bidunett u
¢joé meta l-partijiet gablu li 1-eccezzjoni preliminari dwar id-
determinatezza o meno tal-persuni allegatament kwerelati tigi
de¢iza minghajr il-htiega li ssir il-konferma tal-kwerela da parti
tal-kwerelanti £ dak l-istadju. Certament dan il-qbil sar in bona
fede miz-zewg nahat perd bih il-kwerelanti pprecipitaw fit-tieni
zball u ¢joe li jhallu |-kaz jigi de¢iz minghajr ebda hjiel ta’ provi
hlief [-artikolu nnifsu u d-dikjarazzjoni l-ohra rigward il-kwalita
tal-kwerelati Vella u Cassar. Lanqas ma almenu pprezentaw in-
nota ta’ osservazzjonijiet 1i kellhom jipprezentaw b’risposta
ghal dik tal-kwerelati. Ghalhekk dak li kellha quddiemha I-
Ewwet Onorabbli Qorti kien biss il-ligi u kif giet interpretata
fil-gurisprudenza nostrana u l-artikolu inkriminat innifsu u xejn
izjed:

[kkunsidrat:

i I-kwerela saret minn (1) Dr. Frank G. Callus M.D.,
D.M.R. (London) fil-kwalita tieghu ta’ President tal-MAM (The
Medical Union) u in rapprezentanza ta’ l-istess: {2) Dr. Lino
German M.D_, F.R.C.0.G., fil-kwalita tieghu ta’ Segretarju u in
rapprezentanza ta” l-istess (i.e. tal-MAM); (3) u (4) Dr. Joseph
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Paris M.D. u Dr. Carmel Vella M.D., membri tal-MAM u in
rapprezentanza ta’ |-istess. Imbaghad fil-kwerela allegaw illi
gew illibellati “fil-kariga taghhom u fisem I|-ghagda i
jirrapprezentaw™;

Bir-rispett kollu dovut lejn 1-Ewwel Onorabbli Qorti,
mhux korrett li jinghad illi I-kwerelanti agixxew fisimhom
proprju u kif ukoll in rapprezentanza tal-MAM ghax dan ma
jirrizulta minn imkien. lrrizulta biss dak 1i hemm fil-kwerela u
forsi f"dan l-istadju jiftiehem ahjar ghala din il-Qorti qalet [i sar
zball fondamentali meta ma gietx ikkonfermata -kwerela u ma
ngabux provi. Ghalhekk meta fir-rikors ta’ l-appell il-kwerelanti
ssottomettew li huma kollha “tobba, membri tal-M.A .M. (The
Medical Unino) u bhala tali ghandhom id-dritt moghti mil-ligi
biex jirrapprezentaw lill-ghaqda in kwistjoni, ¢joé -MAM (The
Medical Unino). Dan il-fatt gie rikonoxxut fl-istess sentenza
meta [-Qorti qalet testwalment: *Ma hemm xejn kontradittorju
billi wiehed jagixxi f’ismu proprju kif ukoll in rapprezentanza
ta’ ghaqda kif ghamlu l-kwerelanti”; Kienu qed jaghmlu
sottomissjoni li ghal din il-Qorti hi kompletament inacéettabbli.
Dan apparti mill-fatt i eskluzi Dr. Callus u Dr. German, li
almenu huma indikati bhala President u Segretarju
rispettivament tal-MAM, ma jirrizuita minn imkien min huma
Dr. Vella u Dr. Paris, ¢joé x’kariga ghandhom u xi dritt ta’
rapprezentanza ghandhom tal-MAM, avolja fil-kwerela allegaw
li gew ingurjati fil-kwalitd taghhom u fisem il-MAM. Fir-
rigward ta’ dawn iz-zewg tobba proprju mhux il-kaz ii jinghad li
agixxew di proprio ghax aliura ghalfejn intuzaw il-kliem “fil-
kwalita taghhom™;

Ikkunsidrat inoltre illi I-konsiderazzjonijiet l-ohra ta' I-
Ewwel Qorti dwar il-kwerelanti kinux ukoll qed jirrapprezentaw
tobba ohra, senjatament dawk assenti minn dawn il-Gzejjer,
kienu kif sewwa ssottomettew l-istess kwerelanti, irrilevanti
ghax il-kwerela hi kif inhi u ma tistax titbiddel;
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Ikkunsidrat:

Ili parti mill-ittra inkriminata b’referenza ghall-qtil ta’
Karen Grech, tghid: “Whatever the Nationalists say or do
(including some of their bedfellows in MAM) to wash their
hands from the innocent biood of Karen, the accusing finger can
only point in one direction”,

F'parti ohra ta’ |-istess ittra, dejjem bl-istess suggett bhala
sfond, l-awtur ikompli hekk: “Karen Grech’s Hospital will not
only remain f(as you and Dr. Moran rightly said) “a living
monument” against violence, but also a living monument to the
Labour Government for carrying on with the job of protecting
Maltese patients from the unscrupulous behaviour of certain
Maltese doctors™;

[l-kwerelanti ged jissottomettu illi nonostante I-uzu tat-
termini some u certain, xorta dawn fil-kumpless ta’ l-ittra kollha
jidentifikaw lilhom de propric u fil-kariga 1i ghandhom fil-
MAM. Din il-Qorti tistaqsi x'ghandha quddiemha, xi provi
ghandha li a bazi taghhom tista’ tasal ghall-konkluzjoni li, kif
intqal fil-kaz Syme vs Canavan: “The circumstances of the
description is such that a person hearing or reading the alleged
libel would reasonably believe that the plaintiff was referred
to”. Bir-rispett kollu lejn !-argumenti ta” l-appellanti dwar
x’ghandhom ifissru I-kliem some u certain u jekk wahda hix
inkluza fl-ohra jew le, il-verita legali hija wahda u ¢joe li I-
artikolu jghid dak li jghid u 1-Qorti trid thares lejh kif
tippretendi li jhares lejh bniedem ta’ intelligenza normali u
mhux tekniku tal-grammatika u sintassi. Fl-ewwel bran, l-awtur
qed jitkellem fuq in-Nazzjonalisti ghax gabel ma thares lejn il-
kliem Ii hemm fil-brackerts, trid thares lejn is-sentenza. L-awtur
ged jghid 1i jghidu x’jghidu n-Nazzjonalisti u jaghmiu
x’jaghmlu biex jahslu idejhom mid-demm innocenti ta’ Karen,
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is-suba akkuzatorja jista® jipponta " direzzjoni wahda biss. Bil-
kliem fil-brackets, imbaghad inkluda ukoll some jigifieri uhud
minn their bedfellows in MAM. Jigifieri ma qalx “u I-MAM™
jew “il-Kumitat tal-MAM™. Qal biss dak li qal minghajr ma
specifika min huma dawn l-uhud mill-MAM. Kieku kien il-kaz
ta’ wiched mill-alternattivi imsemmija forsi kien ikun il-kaz
wiehed jidhol aktar fil-fond u allura jaghti valur lis-sentenza
Mintoff vs Zammit u xi chrajn ¢itati. Imma semplicement
thares minn fejn thares lejha in assenza ta’ ¢irkostanzi ohra
legalment migjuba kontriha din i1-Qorti ma tistax tintravedi bazi
ghal-lanjanza tal-kwerelanti aktar u aktar fir-rigward tal-
kwerelati Dr. Vella u Dr. Paris;

1l-kwerelanti ssottomettew illi t-termini certein ghandu
jigi allac¢jat mat-termini some ghaliex fl-ewwel lok is-suggett
ta’ l-ittra de quo kien apparti kategorija ta’ nies ohra t-tobba u
fit-tieni lok meta gie uzat it-termini some giet ukoll uzata |-
kelma including u ghalhekk certain huma inkluzi some u meta
giet uzata l-kelma some gie msemmi I-MAM;

Iili bir-rispett kollu tistagsi: u x’sar minnha l-kelma
bedfellows u xi tfisser bedfellows fil-kuntest ta’ dak li kien ged
jintgal. L-artikolu ged jallega illi [-/MAM hija kompli¢i man-
Nazzjonalisti £dak 1i ghandu x’jagsam mal-mewt ta’ Karen
Grech jew li xi tobba membri tal-MAM 1i ma kinux qed jigu
msemmija, kienu hekk kompli¢i? Din il-Qorti m’ghandhiex
dubbju li I-ittra f°dak il-paragrafu tista® biss tiftichem bit-tieni
mod; u jekk ma tistax tiftiehem bl-ewwel mod, x’ghandha
x'tagsam il-MAM mal-mewt ta” Karen Grech?

B aktar enfasi dak li s’issa intqal fir-rigward ta’ [-ewwel
bran japplika ghat-tieni bran. B’liema mod jista’ wiehed ikun
kategoriku, dwar ghal min qed jirreferi l-awtur meta ghazel li
juza l-kliem “certain Maltese doctors?”. Aktar vag minn hekk
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ma setax ikun l-awtur u dan indipendentement mill-punt I-iehor
li semmiet [-Ewwel Qorti dwar lil min qed jirrapprezentaw il-
kwerelanti;

Fl-ahharnett qabel taghiaq din il-Qorti trid taghmel
osservazzjoni zghira dwar c¢erti sentenzi li gew citati miil-
appellanti fir-rikors ta’ l-appell taghhom;

Apparti mill-kaz Mintoff vs Zammit li proprju ma
japplikax ghall-kaz in dizamina u Strickland. vs Mintoff li ukoll
wiched ma jistax jargumenta minnu ghax il-kwerelanti mhumiex
il-MAM u langas it-tobba kollha ta’ Malta, il-kazijiet I-ohra
¢itati 1i fihom kienet imdahhla I-MAM u tobba ohra, il-Qorti
rathom u se mai thoss 1i pjuttost ma jistghux ikunu ta’ xi uzu
ghall-fini ta’ din il-kawza. Anzi jinghad illi jekk wiehed ihares
lejn uhud minnhom partikolarment Callus ef vs Avellino er
de¢iz minn din i1-Qorti fl-1 ta’ Gunju, 1978, wiehed jinduna
kemm hi differenti I-vesti [i biha I-kwerelanti qed imexxu f'din
il-kawza. Ghal dawn il-motivi tiddisponi mill-appell interpost
billi ti¢had I-istess u konsegwentement tikkonferma s-sentenza
appellata bl-ispejjez kontra l-kwerelanti appellanti.
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