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29 ta’ Marzu, 1958
Imhallef:—
Onor. Dr. W, Harding, K.M., B.Litt., LL.D.
li-Pulizija .
versus
Paun] Chetcutl
Trafliku — Licenza tas-Sewgan — “Third Party Risks’” —
“Motor Cycle”.

f-ligi tiddef nizzi I-espressjoni “motor vehicle™ -- vettura tal-
mufur — bhala vettura li limri b'forza mekkanika; u I-
“motor cycle” hifa wahda mill-kategoriji ta' veituri tal-
mutur, u hija definita bhela kwalunkwe vetiura i timri
b’forza mekkan ks, imma i ghandha angas minn erbgha
roti. Mela anki ghas-sewgan td' ‘““motor cycle” tehtieg {l-
licemza tal-Pulizija n l-gargnzija ghar-riskji tat-terzi per-
suni.

Imma jekk il-mutur tkun difetiuz, u ghalhekk ma kienz gieghed
A ffunzijona, ma kienetr melitiega ii-lidenza bhala “motor
cycle”, u langas il-polza tas-sigurta ghat-“third party risks”.

Jekk #-mutur kien jiffunziona, allure, anki jekk fil-mument
rilevanti [-imputat kien gieghed jaghmel uiy mill-‘“‘motor
cycle” minghajr ma jusd l-mutur, bhal kieku Ken gieghed
isug bil-pedali, rorte wahda lexisti I-kontravvenzion!; imma
jekk iHd-mulur kien imhassar, alluréa ma hemmz dak ir-
reatl.

Il-Qorti:— Rat l-imputazzjoni migjuba mill-Pulizija
kontra l-imputat quddiem il-Qorti Kriminali tal-Magistrati
ta’ Malta talli fis-27 ta’ Jannar 1958, £'xi 12.30 p.m., saq
motoreyele no. 6005 minn Jetties Wharf, Marsa, fug naha
hazina tat-trieq, saq l-istess motor-cycle minghajr licenza
mili-Pulizija ghas-sewgan, u b’hekk ma kienx kopert bil-
polza tas-sikurtd jew garanzija dwar riskji tat-terii per-
suni skond id-dispozizzjonijiet tal-Ordinanza 36 tal-1939;

Rat it-ta'ba tal-Prosekuzzjoni i jigi skwalifikat li
jiollu jew jiehu ebda liéenza tas-sewqan ghall-perijodu ta’
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tnax jl-xahar jew aktar skond l-art. 3(2) tal-istess Ordi-
nanza;

Rat is-sentenza tas-7 ta’ Frar 1958, li biha l-imputat
gie migjub hati, u gie kundannat ghal 10s. ammenda ghall-
awwel kontravvenzjoni u £5 multa ta'li kien minghajr polza
tas-gikurti, u gie skwalifikat milli jkollu li¢enzi tas-sewqan
ghal sena;

Rat ir-rikors li bih -imputat appella, u talab li s-sen-
tenza fug imsemmija tigi revokata, u i hu jigi liberat;

Trattat 1-appell;
Tkkunsidrat;

Deher mill-provi li l-imputat kien gieghed isuq “cycle”
jew “cyclette” provvduta b'mutur = zZghir. Izda dan il-
mutur, minn gabel ma hareg bih l-imputat, ma kienx jah-
dem minhabba xi difett; u ghalhekk I-imputat kien qieghed
imexxi dan is-“cycle” jew “‘cyc'ette” bil-pedali;

11-ligi tiddefinixxi l-espressjoni “motor vehicie” bhala
“a vyehicle propelled by mechanical power”. Il-“motor-
cycle” hija wahda mill-kategoriji ta’ “motor vehiclea™. u hi
definita bha’a “any vehicle propelled by mechanical power
with less than four wheels” (reg. 1 Traffic Regulations).
Tinqala’, ghalhekk. il-kwistjoni jekk dan il-“motor cycle”
jew “motor cyclette”, jew ahjar, f'dan il-kaz, “motor-as-
sisted. bicycle” (ara xhieda ta’ Francis D'Agostino), ga
ladarba l-mutur taghha kien mill-ewwel difettuz, u ghal-
hekk ma kienx gieghed jiffunzjona, kienetx tehtieg licenza
bhala “motor vehicle”, u jekk Kienetx tehtieg polza tas-
sikurtd ghat-“‘third party risks”;

Din il-kwistjoni giet digh kunsidrata mill-gurispru-
denza u d-dottrina ingliza u taljana. L-awturi Perseo u
Guerreri, fi trattat taghhom ferm interessanti “Il Codice
della Strada Commentato”, publikat redentement (19551).
H#idhithom il I-karattru ta' vejikolu motorizzat ghandu
jigi dezunt mhux eskluZivament mill-karatteristika tat-
trazzjoni mekkanika, imma ghandu jigi fug kollox dezunt,



1316 1R-RABA' PARTI

b'riferiment ghall-impjeg effettiv, fil-waqt tac-éirkolaz-
zjoni, tal-propulsjoni mekkanika. Dawn l-awturi jikkriti-
kaw il-gurisprudenza tal-Qorti tal-Kassazzjoni Taljana, li
stabbiliet bhala kriterju deéiziv l-eiement tal-attitudini tal-
vejikolu li jkun misjug b'forza mekkanika indipendetement
mill-uzu effettiv ta’ dan i'-mezz fit-trieq. Huma kkunsidraw
specifikament il-kaz tal-“velocipedi con motore ausiliario”
(kif inhu dan il-kaz), u qalu hekk: “Il velocipede che, du-
rante la circolazione, non si avvalga del motore ausiliario
di cui & fornito, non & piu un veicolo propulso da un dispo-
sitivo meccanico. Vero & che strutturalmente ha la attitu-
dine ad essere propulso da forza meccanica; ma é anche
vero che, per considerarlo autoveicolo durante la circola-
zione, occorre che nel muoversi sfrutti di fatto quella
energia per la cui pericolosita il legistatore & stato indotto
» dettare una disciplina diversa da quella prevista per
altri veieoji. Alla stregua di tale criterio, & pertanto chiaro
che il conducente di un velocipede a motore ausiliario, che
si muova sulla strada pubblica senza impiego effettivo del
motore, ma usando la sola energia wmuscolare degli arti
inferiori, non potra essere ritenuto responsabile della con-
travvenzione di cui all'art. 70 det Codice Stradale, ove non
venga trovato in possesso, dalla polizia stradale, del'a pre-
scritta autorizzazione alla circolazione” (pp. 12-13, para.
110-111, Vol. Autoveicoli e Conducenti, ecc.};

Id-Davies, fil-L.aw of Road Traffic. 1954 edition, p. 272,
jittratta din il-kwistjoni, u jghid hekk:— “In Floyd v.
Bush (1953) All Eng. Law Rep. 265, a person without the
driver's consent, took and rode away on a pedal cycle fitted
with an auxiliary motor, which was in efficient working
order. No attempt was made to start or to use the engine
of the cycle. which was pedalled along the highway for a
mile and half. Held — that, as the motor was in working
order, the cvcle was a motor vehicle for the purposes of
the Road Traffic Act, 1930; and therefore the respondent
was guilty of unlawfully using a motor vehicle without an
insurance po'icy, driving a vehicle without a licence, etc.”;

“In Lawrence v Hawlett (1952) All Eng. Law Rep.
74, however, certain vital running parts had been removed
from an auto-pedal cycle, so that the machine could only
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be used as a pedal cycle, even though some petrol was
still in the tank. Held — that as the auxiliary engine was
not in working order, and the vehicle could only be used
as a pedal cycle, it was not at the material time a motor
vehicle within ss. 1 and  35(1) of the Road Traffic Act,
1930; and, therefore, no offence had been commited
against the provisions of the latter subsection’;

Minn dan jidher li {-gurisprudenza nglia segwiet it-
trieq tan-nofs; ghaliex, fil-waqt li ma stabbilietx il-kriterju
assolut tat-trazzjoni mekkanika tal-gurisprudenza taljana,
lanqas segwiet il-kriterju oppost ta’ Perseo e Guerreri, “sic
et simpliciter”, imma ghamiet distinzjoni baZata fuq “jekk
H-mutur kienx jiffunzjona jew le”’. Jekk il-mutur kien
jiffunzjona, allura, anki jekk, fit-mument rilevanti, -impu-
tat ikun qieghed juza l-pedali fiok il-mutur, l-istess ikun
responsabbli. Imma jekk il-mutur ikun imhassar, aliura
ma hemmx reat;

F'dan il-kaz, mhux biss i-imputat kien qieghed juza I-
pedali, imma l-mutur ma kienx jiffunzjona, ghaliex kellu
“running part” vitali niegsa;

S'intendi, is-soluzzjoni tal-gurisprudenza ngliza, li hija
adottata minn din il-Qorti, ma tapplikax ghall-kaz ta’
vejikolu motorizzat li jkun ghadde] fit-trieq bil-forza tal-
mutur, u mbghad dan il-mutur ikollu gwast temporaneu
“in itinere”. Tapplika ghall-kaz bhal prezenti, li fih, minn
meta l-vejixolu beda l-vjagg, kien “ab origine” bil-mutur
inkapaé¢i 1i jahdem, minhabba li kien jongsu xi kongenju
essenzjali, iew minhabba hag'ohra li kienet tirrendieh mhux
“in working order”., Langas ma jnehhi l-obligu tar-regis-
trazzjoni mpost fir-Reg. 18 tal-Motor Traffic Regs.; ghax
dan ma juzax il-kliem ‘“shall be used on any road”, jew
“use...... s motor vehicle on the road”, li hemm fir. Reg. 19
tat-Traffic Regs. u fi¢-Chap. 165, art. 3;

Ghal dawn il-motivi:

Tiddecidi billi tilga’' l-appell, tirrevoka s-sentenza ap-
pellata, tiddikjara l-imputat mhux hati, u tordna li jigi
liberat.




