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10 ta” Mejju, 1958
Imbkallef:—
Onor. r. W. Harding, K.M., B, Litt.,, LL.D.
Ii-Pulizija '
versus
Censy Vella
Azzjoni Kriminali — Poter Eiekuttiv — Gvern —
Dimissjoni tal-Ministri — Nullith — Art. 4 tal-Kodici
Kr'minali — Gvernatur — Art. 40 u 41 tal-“Malta
Constitution Letters Patent, 1947",

L-azzjoni kriminali hija essenzjalment publke, u imiss Ilill-
Goern, 1 imexxiha fi-isem tal-Maesta Tieghu r-Re bil-mezz
tal-pPulizija Ezekuttiva jew tal-Attorney General, kif kun
il-kaz, skond il-ligi.

Verament, l-ispiritu fa’ din id-dispoidizzfon! tal-Ugi k'en pjut-
tost U jigl affermat il-karattru publiku tal-azzjoni fid-dritt
modern u 1-“persecutic criminis” bil-mezz ta’ uwfticial ap-
pozitu, kuntrarjament ghall-koncett antik tar-reat privat
u tloi-prosekulur privat. I'mma, stanie li I-ligf tghid Ii |-
azzjoni kriminali “Imiss Uill-Guvern”, ma fisighar jigi negat
id-dritt tal-tmputat U jipprospettq l-kwistjoni dwar jekk
Jil-knz teghu kienxr hemm Guvern. u ghalhekk kienz hemm
awtoritd kompetenti biexr tpprodedi kriminaiment kontra
tieghu.

Skond il-Kost tuzzjoni ta’ Maltg tal-1947 gie kostifwit Poter
Esekultiv, ossija Guvern, moghtt lll-Minlstri;, imma jekk
dawn jddimelluy, u d-dimissjon! taghhom tigi edletiala
mill-Grvernatur, ma i'sighar jinghad Ii allura ma hemm:
Goern, u li kwindi I-azzjoni kriminali mehuda kontra 1-im-
putat hije nullg phor ma kienx hemm min jelercitaha legal-
ment minhabba Ui 1-Guernatur. ghal 1 raguni jew ohra, ma
jluny ‘nanomina ministri chra tlokhom, u ma tkunx giel
revokata dik 1l1-Kostituzzjoni u ma fkunux inghalew i-
provvedimenti mehftiega ghall-kat. Ghax I-istess Kostituz-
zjoni tal-1947 tipprovdi illi, ghalkemm l-awtorild ezekutt’va
hija fdata. ghal dak li ma huzx “reserved matters”, Il-Guer-
natur w lill-Ministri, dak {I-poler giekutitv ma jispicéar
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ghal koilox b'd-dimissjoni tal-Ministri: {mma, g ma jkunur
gew nominati ministri ohra, ikun hemm rivivirrenza tal-
principju generali illi 1-Gvernatur huwa rivestit bil-poteri
kolltha essenzjali biex jitmerza 1-Grern lokall,

FU-kaz preienti, jekk seta’ kien hemm =i diffikulid minhabba U,
skong il-klawsola nru. 11 tel-Instructions Lll-Gvernatur tal-
5 ta’ Setlembru 1947, hu kellu fkun gwidet H-eterétzziu tal-
poter: lilu moghtija mill-Kunsill Ezektttip ghar-rigward
tal-materfi i jkunu fidhly Jil-gurisdizzjoni tal-Assemblea
Legislattiva, din giet rimossa bi-fait I 1-Maestd Taghha
r-Regina, skond Notifikazzjoni tal-Goern nru. 269 tal-25 ta
April 1958, tat istruzzjonjiet Ii dik il-klawsola ma jkollhiex
aktar effeit.

fA-Qorti:— Rat is-sentenza moghtija mill-Qorti Krimi-
nali tal-Magistrati ta’ Maita tat-2 ta’ Mejju 1958, li biha
l-imputat gie misjub hati talli, bil-hsieb 1i jgieghel lil xi
hadd li ma jaghmelx xi haga illi dak il-bniedem iehor ghan-
du I-jedd li jaghmel, b'a hagq u minghajr setgha tal-ligi,
intimidieh, u baga’ jsus wara dak il-bniedem minn post
ghall-tekor, u gie dikjarat li r-reat l-iehor kontra tieghu
dedott, u li gie pruvat, kien assorbit fl-ewwel reat, u gie
kundaunat ghall-piena tal-prigunerija ghal Zmien tnejn u
tletin gurnata;

Rat ir-rikors tal-imputat, li bih appella mis-sentenza
fuq imsemmija, u talab li tigi revokata, u li hu jigi liberat;

Trattat 1-appell;
Ikkunsidrat;

L-appellant issolieva f'din i-istanza l-e¢éezzjoni konte-
nuta fin-nota fol. 16, fis-sens illi l-azzjoni kriminali pro-
mossa kontra tieghu hija nulla, peréss li din l-azzjoni hi
nvestita fil-Gvern, li nstant, kif isostnj l-appeilant, la" jezisti
I-lum u lanqas kien jezisti fiz-Zmien meta giet promossa 1-
azzjoni {verbal fol. 18). Din l-eééezzjoni giet kontestata
mill-prosekuzzjoni bin-nota taghha fol. 17;
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Ghalhekk, gabel xejn, din ii-Qorti ghandha tikkunsidra
u tiddeéidi din il-pregudizzjali;

L-art. 4 tal-Kodiéi Kriminali Malti (Kap. 12 Ediz. Riv.
Jghid hekk:— "L-azzjoni kriminali hija essenzjalment pub-
lika, u tmiss lill-Gvern, li jmexxiha fl-isem tal-Maesta
Tieghu r-Re bil-mezz tal-Pulizija Ezekuttiva jew tal-Attor-
ney General, kif ikun il-kaz, skond il-ligi";

Verament, l-ispiritu ta’ dak l-artikolu kien pjuttost li
jigi affermat il-karattru publiku tal-azzjoni fid-dritt mo-
dern u -“persecutio criminis” bil-mezz ta* uffi¢jal appozity,
kuntrarjament ghall-kontett antik tar-reat privat u tal-
prosekutur privat. Izda, b’dan kollu, #Fa ladarba hemm fid-
dispozizzjoni éitata l-kliem “tmiss lili-Gvern”, ma jistghax
Jigi negat id-dritt tal-appellant Ii jipprospetta l-kwistjoni
dwar jekk fil-kaz prezenti setghetx tigi esperita l-azzjoni
kriminali kontra tieghu, una volta li din, b’ligi, tmiss lill-
Gvern. u una volta li, fis-sottomissjoni tieghu, Gvern ma
hemmx u ma kienx hemm fil-waqt li nbdew il-proceduri
kontra tieghu bil-prezentata taht arrest fit-2 ta’ Mejju
1958;

Tikkunsidra ;

It-tezi tal-appellant. kif spjegata fl-argumenti tad-
difensur tieghu, hi din, “in succinto”. Skond il-Karta Kos-
tituzzionali tal-1947 il-Poter EZekuttiv, éjoé il-Gvern., hu
moghti lill-Ministri, u ghalhekk, meta dawn iddimettew u
d-dimissjoni taghhom giet acéettata, u ma kienx hemm
aktar Ministri, ma kienx hemm aktar poter ezekuttiv ossija
Gvern, u ghalhekk l-azzjoni, li. *ex lege”, tmiss lill-Gvern,
ma setghetx tigi ezerditata, ladarba Gvern ma kienx hemm;

Hu fatt li bin-Notifiikazzioni tal-Gvern nru. 268 tal-24
ta' April 1058 gie mhabbar il'i [-Eécellenza Tieghu 1-Gver-
natur kien aééetta dak l-istess jum id-dimissioni tal-Onor.
Dominic Mintoff mill-kariga tieghu ta’ Prim Ministru. u li
din id-dimissijoni tinkludi d-dimissjoni tal-Ministri I-ohra
kollha li kienu jiffurmaw l-amministrazzjoni;

Hu fatt ukoll 1li, b'effett tal-klawsoli 40 u 41 tal-
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Letters Patent ghat-twaqqif ta’ gvern responsabbli f'Malta
tal-5 ta' Settembru 1947, gie provvdut ghan-nomina ta’
mhux izjed minn tmien Mmistri minn fost il-Membri tal-
Assembles Legislattiva, ukoll imwaqqfa b'dawk il-Letters
Patent. li wiehed minnhom ikun il-Prim Ministru; u gie
provvdut ukoll li dawn il-Ministri jkunu kull wiehed minn-
hom inkarigati mill-amministrazzjoni ta’ dawk id-diparti-
menti u affarijiet u mill-ghemil ta’ dawk ix-xogholijiet 1.
ohra li jkunu mqassmin mill-Gvernatur wara ftehim mal-
Prim Ministru;

L-appellant, ghalhekk qieghed isostni illi, ladarba
skond il-Kostituzzjoni l-amministrazzjoni, ossija l-Gvern,
hu fdat lill-Ministri, u ladarba dawn iddimettew, ghalhekk,
sakemm tibga’ ssehh il-Kostituzzjoni u ma tigix revokata,
kif ghadha ma gietx revokata, Gvern ma hemmx. Il-pont
kollu hu, ghalhekk, jekk hux korrett )i jinghad li skond
il-Kostituzzjoni 1-poter ezekuttiv kien interament f'idejn il-
Ministri, u li, meta dawn iddimettew, il-Gvern spi¢éa fix-
xejn;

Ikkunsidrat;

Bil-Kostituzzioni tal-1947. bhal ma kien il-kaz bil-Kos-
tituzzjoni tal-1921, gie mwagqaf f'Malta dak li jissejjah
Gvern Dijarkiku; u ghalhekk hu applikabbli dak li kien
nal is-Segretarju tal-Istat tal-Kolonji, allura Mr. Amery,
fid-dispaé¢ tieghu iill-Gvernatur ta’' Malta tal-24 ta’ Diédem-
hru 1919, éjoé:—

“6. There will, in fact, be two concurrent systems of
rovernment in the Island; a Government for matters of
imperial concern, which must take orders from the Impe-
rial Government, and a government for local affairs,
which will he controlled by the wishes of the inhabitants
of the Island, expressed through popular institutions;

These two forms of government will be united in the
person of the Governor, who will, from one aspect, be the
mouthpiece of the Imperial Government, acting with a
small Nominated Council comprising representatives of the
Imperial Services and interests, as the supreme executive

85 - Vol. XLII. — P. IV,
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and legislative authority for all matters of Imperial con-
cern, while from the other aspect he will be the constitu-
tional head of a small self-governing community acting on
the advice of responsible ministers chosen from the elected
legislature”;

) Ghalhekk tidher sewwa l-ispjegazzjoni ta’ x’kellu jkun
il-Gvern Malti moghtija fid-diskors li kien ghamel il-Gver-
natur ta’ allura fi-okkazjoni tal-pubiikazzjoni ta’ din il-
Kostituzzioni tal-1947 (Gazzetta tal-Gvern tal-10 ta’ Set-
tembru 1947, pag. 992). Fl-“Interpretation Clause” ta’
din il-Kostituzzjoni hemm hekk:— “Maltese Government
means the Government hereby constituted for the exercise
of any power, jurisdiction or authority in Malta with re-
gard to all matters other than reserved matters”. U fid-
diskors issa msemmi, l-allura Gvernatur qal:— *“The Mal-
tese Government consists of four branches, namely:— (1)
The Governor;: (2) the Legislative Assembly; (3} the Min-
istry; (4) the Governor-in-Council, i.e. the Governor acting
by and with the advice of the Executive Council, which will
be composed of Ministers'’;

Ghalhekk ma tidherx korretta s-sottomissioni tad-di-
fiza 1i I-Gvern Maiti kien jikkonsisti unikament fil-Ministri;

Jidher aktar ezatt li in generali jinghad. fil-kliem ta’
Wade & Philips, “Constitutoinal Law"”, p. 403, illi:— *The
Governor of a Colony is bath in form and in fact the Bxe-
cutive”. U, in partikulari, f’kolonja fein hemm gvern res-
pensabbli, il-pozizzijoni tieghu hi kif tinsab indikata fir-
Ridges, “Constitutional Law", p. 492, ¢joé dik ta’ “a con-
stitional monarch”, 1i normalment ma jistghax jagixxi in-
dipendentement. imma skond il-karta kostituzzionali li
twaqggaf il-kostituzzjoni, skond il-Letters Patent 1i jistabbi-
lixxu 1-kariga tieghu. u skond l-Instructions lilu moghtiia
mis-Sovran. “In colonies where resgpongible government is
eatablished. the administration of public affairs is con-
ducted through the agency of a Governor and an Executive
Council” (Todd, Parl. Govt. in the Brit. Col. p. 37);

Ghalhekk, ma hux korrett l-argument tad-difiza i
malli ddimettew il-Ministri, allura, “sic et simpliciter”,



APPELLI KRIMINALI 1347

tvanixxa l-Poter Ezekuttiv, ghax huma biss (skond id-di-
fita) kienu jikkostitwixxu dak il-Poter. Il-kwistjoni hi
aktar predizament din:— L-awtoritd ezekuttiva, skond il-
Kostituzzjoni, kienet fdata, ghan-“non reserved matters”
lill-Gvernatur u lil-Ministri. Dan il-poter eiekuttiv spiééa
ghal kollox bid-dimissjoni tal-Ministri, jew inkella ghadda
f'idejn il-Gvernatur?

Biex wiehed jasal ghall-konkluzjoni korretta, jehtieg ¥’
Jigi ndagat il-pont tal-poter tal-Kuruna f’Malta. Anki jekl
hu veru, kif inhu indubbjament veru u innegabbli, illi
s-sovranita fuq dawn il-Gzejjer ghaddiet f'idejn il-Kurup-
Ingliza mbux b'xi dritt ta' konkwista jew “setttement’
imma b'éessjoni volontarja tal-Maltin, kif dawn orgoljo-
zament u bir-ragun dejjem sostnew, u kif gie dejjem riko-
noxxut (ara Instructions ta’ Lord Bathurst, Seg. tal-Istat
ghall-Kolonji, lill-Gvernatur ta’ Malta tat-28 ta’ Lulju 1813;:
ara dikjaraz. ta’' Lord Glenelg fi'-House of Lords fit-30 ta’
Aprit 1939; ara dikjaraz. tal-Ministru Joseph Chamberlain
fil-House of Commons f'Jannar tal-1902; ara 1-“Essay on
the Government of Dependencies’ ta’ Sir George Cornwall-
Lewis, fejn, fost l-akkwisti ta' kolonji “by voluntary ces-
sion”, ji¢cita lil Malta; ara l-process tal-“Mixed Marriages”
quddiem il-Privy Council tal-1892), jibga’ dejjem ugwal-
ment veru, kif gie rikonoxxut mill-Qrati ta’ Malta (ara
App. “Strickland vs. Galea”, 22 ta’ Gunju 1935), illi ¢-Ges-
gjoni ta’ Malta mil'-Maltin lill-Ingilterra ma kienetx tvehhi
l-akkwist in origine mill-parti tal-Kuruna tal-Prerogattiva,
salva  l-eventwali limitazzjoni jew sospensjoni taghha fil-
kaz ta’ konéessjonijiet kostituzzjonali, sakemm u sa fejn
dawn jiffunzjonaw regolarment. Issa, jghid it-Todd, “Par-
liamentary Government in the British Colonies”, 2nd.
edition. pp. 35-36:—

“Nevertheless, there is a peneral devolution to every
Colonial Governor of so much of the authoritv of the Crown
as may be necessary for administering the Government of
the Colony over which he is placed by the Sovereign. whose
office and authority he represents... ... A constitvtional
Governor is not merely the source and warrant of all exe-
cutive authoritv within his juriediction: he is also the
pledge and safeguard against all abuse of power by whom-
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soever it may be proposed and manifested; and to this end
he is entrusted with the maintenance of certain rights and
the performance of certain duties which are essential to
the welfare of the whole community";

Sakemm kien hemm il-Ministri, T-ezeréizzju tal-poter
ezekuttiv mill-parti tal-Gvernatur kellu jigi regolat kon-
formement, ghaliex il-prerogattiva tal-Kuruna, 1i biha hu
nvestit, kienet giet “abridged”, kif setghet tigi “abrideed”
(Keir & Lawson, “Casea in Const. Law”, p. 418) bil-Kos-
tituzzjoni, li tat poteri lill-Ministri in kariga bhala parti
mill-Poter EZekuttiv. Izda, bil-fatt tad-dimissjoni tal-Mi.
nistri, u bil-fatt li dik Hl-parti tal-Letters Patent Ii tipprov-
di ghall-formazzjoni ta’ Ministeru ma bagghetx aktar
operattiva, minhabba li, ghal ragunijiet li ma jinteressawx
din il-kawza, ma setghux jigu sostitwiti ministri ohra, jid-
her leditu Ii wiehed jikkonkludi ! kien hemim ir-rivivixxenza
tal-prinéipju generali (ara Ridees, loc. &it. p. 491) 1i “a
Governor has a delegation of all powers essential for local
government... ... " — delegazzjoni i fis-sens premess tigi
lilu mill-Prerogattiva tal-Kuruna bhala rapprefentant tagh-
ha;

Din jl-konkluZioni tal-Qorti tidher avvalorata bil-kliem
Ii kien aal il-Privy Council fis-sentenza in re “Strickland vs.
Sammut et.” tat-30 ta’ Gunju 1938. applikabbli “mutatis
mutandis” ghall-kaz odjern:— “Above all. it seems very
unlikelv that. on instituting a complex svstem of dvarchv
by Letters Patent, it could have been intended that. if
that part of the law making an administrative power which
was being confined to a representative body come to an end.
the Crown would be left in the enjoyment of truncated and
mutitated powers and with no means of providing for the
peace, order and good government of Malta’;

Dan il-konéett espress mill-Privy Council jidher kon-
formi ghal dak li hemm fit-Todd. loc. éit. pag. 35. b'rife-
renza ghall-Col. Ree. 1892, no. 34:— "I anything should
happen which may be for the advantage or securitv of the
Colony. and is not provided for in the Governor’s Commis-
sion and Instructions, he may take order for the present
therein”;
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Id-diffikuita, li seta’ kien hemm, minhabba li, skond il-
klawsola nru. 11 tal-Instructions lill-Gvernatur tal-5 ta’
Settembru 1947, hu kellu jkun gwidat fl-ezeréizzju tal-
poteri lilu moghtija mil'-Kunsill Ezekuttiv ghar-rigward
tal-materji li kienu jidhlu fil-gurisdizzjoni tal-Assembles
Legislattiva, giet rimossa bil-fatt li |-Maesti Taghha r-Re-
gina, skond Notifikazzjoni tal-Gvern nru. 269 tal-25 ta’
April 1958, tat istruzzjonijiet li dik il-klawsola ma jkollhiex
aktar effett;

Ghathekk, din il-Qorti hi ta’ fehma 1li ma jistghax jin-
ghad li, meta giet promossa din l-azzjoni kriminali, Gvern
ma kienx hemm;

Konsegwentement tiddedidi:

Billi ti¢had l-e¢éezzjoni; u tordna i jigi trattat il-
meritu;


dbcar


