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16 t&’ Dicembru, 1946,
Imbhallef :
L‘Onor Dr. W. Harding, B.Litt., LL.D.
H-Pulizija versus John Scerri .
Libell — Ingurjs — Verita tal-Konvitfn — Gurnal —
Prova — Piena — Art. 266 (4) tal-Kodi¢i Kriminali
u art. 15 tal-Xap. 117,

F'materja ta’ libell dwar ingurig Li-istampe ghandha ssir distinzjoni
“vein il Ui hija “allegation of jact”’ u dak i huwa ‘“‘eomment”’,

Biex tirnenri d-difiza tal-verita tal-konriciu hemm bionn i I-falt jigi
prucat; u biex i-komment ikun gustifikat hemm- bionn I jkwn
“fuir and bona fide’’, .

Jelk imbughad Limpretazzjoni tigi sostanzjalment prurata, allure

_ineiattezza ighira dwar dettall 1 ma jhunx materjali ma hix W'
ostakolu M d-difiia tirnezxs, .

H.-falsita tol-Lliem ingurjui hija preiuntq facer il-kwerelant; dan ma
ghandine bionn jipprova din il-falsitd ; imma L-kwerelot jista® jir-
ribatti dik il-prezunzjont bi proei Luntrargi,

Iiew jigi stabbilit jekk lartiboln hwwicr libelluy ghundy jittieRed
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Foelly Lemm hu fil-kuwmpiess tieghe, billi jitharcs l—?]fclt denmerali
ta* l-artikolu koliv fug il-garrej, =

certa latitadini ghandha tinghata Tillqjurnalista, specjalment fkaZ
ta’ wmaterfi politici; imuna tabt lmiti ragjonecoli,

Ghonda whofl jitgies dak Ti jRun fekem il-garref ta’ lartikolw, u mhux
dak Ui kel fmohRhu min kitbu.

Meta f-ventativ tol-procy talkoncidju jikkostitwioci specifikazzjoni
ta’ fatti detecminudi in svatenn ta' limputazzjoni generika il
faltiment ta’ dal it-tentotiv huwa rageni ta’ awment tal-pienu
Lonfra i-kwerclat, Tmma Jdan wa jistes isiv fil-kai @’ libell  billi
fil-ligi ¢a" Nistampa ma hemmg ripetuta d-dispoiizzjoni Ui hemm
fil-Kudici Kriminali Pmaterja ta’ ingurja v L tippreskrici dan
l-awmenl b’ piena, { lanyus jisla’ jinghata dan lawmeni fa’
pieny fisssedi ta' T-appell meta l-appell ikwn tal-kwerelat.

1-Qorti, — Rat i¢citazzjoni ji biba l-imsemmi Joha
Beerri Zie mressaq quddiem i-Qorti Kriminali tal-Magistrati
ta’ Malta, tug kwerela maghmula mili-Onorevoli Henry Jones.
u gie iilu imputat iili matol l-ahbar seva, bhala editur tal-
gurnal *‘1l.Gannett””, per mezz ia' stampati li gew minnu
publikati, jew li hv ppermetia li jigu publikati, fi-artikolu mig-
jub (1} fit-tielet paragrafu tat-ticlet kolonna fat-tieni faccata
tan-numru 18 tad-9 ta’ Marzu 1946 ta’ l-istess gurnal, taht
it-t:tolu “Round the Isiand — By Our Own Correspondent’’,
bil-k.’em ii jibda »*Smajna’’ u jispi¢éaw ‘‘ghamlilhom’, (2)
fir-raba’ paragrafu tat-tien) kolonna tat-tieni faééats tan-num-
ru 21 tal-20 " April 1946, e’ i-istess gurnal, taht it-titolu
*Round the 1sland — By Our Own Correspondent’’, bil-kliem
i pibdew “*X'jaqa’ u qum’’, u jispic¢éaw bil-kliern “*mill-bsa-
rat o’ Maita”, u (3) fit-tielet kolonna tat.tielet facéata tan.
numru 26 tad-29 13’ Gunju 1946 ta’ l-istess gurnal, taht it-
titoia “‘How do you do, Mr. Jones™, iffirmat *‘Ix-xilejx’’. bil-
kltem i jibdew '‘Mr, Jones” u jispicéaw “‘fluri”’, u li kopj
-tarhhom jinsabu mac-¢itazzjoni, infama lill-istess Onorevoli
Jonez biili imputalu fatti determinati bl-iskop li joffendi I
anur u r-riputazzjoni tieghu u li jesponih ghat-tmaqdir tal-
publiku ;

Rui is-sentenza moghti'a mil-Qoeti Kriminali tal-Magis.
trati 1a” Maita .20 ta’ Lulju 1946, 1 biha l-imsemm: John
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Seerri gie mosjeb hati skond  lenonputazzjoni, v  kundannat
chail-pieny ial-multa ta’ £6; o

Rat ir-rikors i bih il-kundapnat appells hl din 3)-Qort
koutra din id-deé¢izjoni, u taab ir-revoka taghha w I-helsien
vechu mimn kull imputazzjoni u piena ;

Rat id-dedizjoni n parte moghtija minu din 1l-Qorti fit-
23 tu’ Settcmbru 1946 (riporiata in kopja fol. 25), ii biha gie
provvdut fuq i-incident_tal-provi offerti mill-imputet ghar-
rigward s 1-""exceptio Veritatis’;

Omissis;

1kkunsidrat ;

L-imnputazzjoni, kif jidher mit-termini tal-kwerela, minn
duwk taé¢-¢itazzjoni, u mis-sentenza appeilata, hi taht i-inéiz
ittra (a) ta’ I-art. 15 ta’ 1-Ordinanza dwar J-Istampa, Kap.
117 Ediz. Rivedua. Dan linéiz jikkoniempla l-kaz li fih il-
libel; ‘‘conta’ns specific impuiations against such person tend-
g to .njure his character and reputation, and to expose him
to public ridicule or contempt............... ' Leart. 16 jipper-
meti |-prova ial-veritd 1al-fatii jekk l-imputat, S-istadju pre-
imnari taj-kawza, jassumi r-responsabiiitd kollha ghal-libeli
llegat u jiddikjara li jrid jipprova l-veritd tal-konvicju. Din
l-"exceptio veritutis” hi ammessa biss fil-hames kazi’iet indi-
kati I'dan l-ari. 16. Jkk: i-imputat jirpexxilu jipprova eos-
tanzjalmen: i-verita, allira jeh.es mill-piena, basta li 1-Qorti
tkun soddisfatia li l-prova tal-verith kienet ta' interess pub-
liku. Filkaz prezenii, l-imputat, fii-proceduri quddiem il-
Qorti t'lsfel, wddikjura “"in lumine litis’* (fol, 11) li hu jrid
Jipprova Lveritd 1al-fatti;

. Le-artikoli inkriminati jiurigwardaw tant l-attivitd politi-
ka tal-kwerelent bhala membru e.ettiv tal-Kunsill tal-Gvern,
kemmn ukoll at.iviiajiet ohra tieghu kummeréjali bhala diret-
tur tal-Ko-Operativa tal-Bd'ewa {'Ghawdex. Ghalhekk, ghal-
kemm il-verith tai-konvi¢ju ma hijiex ammissibili taht l-ingiz
(a) art. 16, ghaliex, kif gie mfakkar fid-decizjoni foi. 25,
membru 1al-Kunsill ma huwiex uffiéial jew impjegat publiku,
¢j6 non ostanti dik il-p-ova hi ammissibili taht l-inéiz (c)
ghall-a:tivitajict kemmercjzli tal-kwerelant u taht l-in¢iz (d}
_ghali-attivitajiet rieghu politici;

Tkkunsidrat ; ’

i f'din il-materja ta” libell, u ghas-soluzzjoni korretta
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tal-kwistjoni invoiuta {'din il-kawza, jidher li hu utili Ii wie-
hed izomm quddiem ghajnejh dawn il-prinéipji .-

L. Ghandha ssir dstinzjoni bejn dak li hu *‘ailegation
of fact” u dak ii hu “‘comment”. 1l-fatt ghandu ji§1 pruvat,
biex tirnexxi d-difiza tal-verita tal-konvéju (“ples of justific-
aiion™"). ll-komment hu, fil-kliem ta' Odgers (On Libe! and
Blande:, 6th Kdition, p. 161) : ““The expression of the judg-
ment passed upon certan aleged facts by one who his ap-
phed his mind to them, and who, while so commenting, as-
sumes that such aliegatioux of facts are true’’. Biex il-kom-
ment ikcn gustifikat jehiieg 1i jkun ‘‘fair and bona fide™.
Jekk 1l-komment jitbieghed mill-fatt kommentat, u jimplika
asserzjoni ta’ fatt gdid, allura dan il-fatt gdid ghandu jigi
kopert bil-prova tal-verita, ghaiiex ma jibgax komment ;

2. Jekk l-imputazzjoni tigi sostanzjilment pruvata, al-
lura inezattezza zghira dwar dettsll 1i ma jkunx materali ma
hijiex ta’ xkiel )i d-difiza tirnexxi. Gie ritegui fil-kuwza
“A.exinder vs. Norih Kas.ern Railway Coy.”” 34 L.J., Q.B.
152, 1 "if the substantial imputation be proved true, a slight
thaccurdey in one of its details will not prevent the defendant
from succeeding, provided the inacctracy in no way alters the
complexion of ihe affair, and wouid have no different effect
on the rezder than that which the iiteral wruth would pro-
duce™ ;

3. l-Afalsita tal-kiiem ingurjuzi hi prezunta favur il-kwe-
relant, u dan ma ghandux bZonn jaghsi prova ta’ din il-fal-
sith; il-konvenut jista® jirribaiti l-prezunzjoni bil-prove kun-
irarja (Odgers, loc, ¢it., pag. 149) ;

4. Wiched ghandu jqis l-artikolu koliu kernm bu, 6l-
kumpless tieghu, u ma jaghtix piz zejjed ghal xi'kelma vivac
t hawn o 'l hemm, 1 tista’ tigi mitigata bil-kKontest ; ghan-
~du jithares l-effet: gemeral ia’ lartikolu kolla frq il-qarre;j.
1¢-Chlef Justice Lord Kenyon. in R. vs, Reeves, 26 How.
S.. Tr. p. 392, qsl hekk :— “The jury should in every case
vonsider the book or newspaper as a whole, and in a fair, free,
and liberal spirit, not dwelling too much upon isolated pass-
2ges, or upon a strong word here and there, which may be
qualified by the context, but endeavouring to gather the gen.
eral effect which the whole composition would have on the
minds of the prblic™;
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3. Certa latitudini ghandha tigi moghtiju, ¢'intendi taht
lnn ti ragjonevoli, ll“‘bllllldllhtl partnkola:ment f'kaz ta’ ma-
terji pulfticr. L-istess Liord Kenyon kien qal li “‘considerable
!dthude musi be given 1o politicai writers”, u li wiehed ghan-
da “‘dral with them in a broad spint, sllowing a fair and
wide margin, looking upon the whole, not isolated words’'.
U l’()dgeu, fi bran citag fis-sentenza moghtija mill-Qorti ta’
1-Appeil Maitija fii-kawia *‘Dr. Masini vs, Dr. Bartolo™, &
ta’ Ottubrv 1928, qal :— *‘Newspaper writers, though in strict
law they stand n no better position than any other person,
are generally allowed greater latitude by juries. Tt s regarded
in rome meuasure the {luty of the press to watch narrowly the
conduct of all Government officials and the wotking of ail
pubiic institutions, to comment freely on all matters .which
concern the nation, and fearlessly to expose abuses, should
any be found to exist”

5. Hu importanti il wiehed i igis dak bi Jkun fehem min
qara l-artikolu inkriminat, u mhux dak Ii keilu f'rasu (bla
e deber minn kliemu) dak li kitbu. Ighid l-awiur fuq citat
(p. 93) :— “What was passing mm his own mind is imms-
tevial............ ... words cantot be construed according to the
vecret intent of the writer............... the question is, there-
fore, alwayvs: how were the words understood by those to
whon: they were originally published?

Fermati dawn il-priné’pji, hu agevoli wiehed jghaddi
ghall.ezzmi 1al-kez in ispedje. Ilkaz ta’ kvl wiehed mit-
tlist artikeli jitqies separatament, ghaliex il-materia taghhom
hi ‘severable’’, u kull wiehed hu manfestament fuq soggett
s parat, apparti li gie pubblikat f'pumru separat tal-gurnal;

In kwantu ghail-artikoiu Ii hemm fin-numre tad-9 '
Marzu 1946, dan jlhkont]em l-allegazzjoni ta' fatt u komment
frgu. L-al.ecam]om hi illi wiehed eettur mill-Hamrun talab
lill-kwerelant =abiex jaghmel interpeilanza fil-Kunsill dwar it-
iriq fejn jogghod dan l-elettur, u i I-kwerelant wiegbu li ghall.
Hamrun ma jrid jaghmel xejn ghaliex mill-Hamrun mhux
zgur iddobba ghaxar voti. Tl-komment hu illi - Hamronizi bi
hsiebhom jibghatu ‘ttra lill-Onor. Jones biex jirringrazzjawh
ghad-certifikat sabih li ghamlithom ;

Kwantu ghail-fatt. din il-Qorti hi inkiinata 1i taddetta,
kif fil-fatt tacéetta, il-versjoni tax-xhud Rokku Farrugia (fol.
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47), u ghalhekk tjrritjeni 1-fatt sostanzjalment pruvat. Il-
prova tal-veritd ghandha titqies li saret fl-interess publiku,
ghalicx tmiss materja 1a’ ‘‘public welfa¥e’”; ‘ _

Kwautu ghall-komament, dan jimplka iili |-Hamrunizi
kienv nies ghorrief meta ma tawx Illl-kwerelant hlief ghaxar
vot:; infatti dan biss jista’ jfisser il-komment li, bl-istqarrija
i mll-Hamiun hn ha ghaxar voti biss, il-kwerelant kien gie-
ghed jaghmei Certifikat sabih Lill-Hamrunizi. Issa l-komment
hu bla dubju ftit vivaéi. Fih hemm bla dubju éertu ammont
2" Mwit”’. Imma, kif finghad, “if a m2p in jest conveys a
serious imputation, he jests at his peril”. L-istess 11-Vescovi,
Dig. oo, 96, ighid .—— “‘Non & mai ammeeso ]-‘animus jocan-
di’ quando le parole vsate riescono ad offendere’. 1zda f’dan
il-kaz ma jidherx 1i jista’ jinghad illi l-komment imur aktar
'l hemm minn komment lepidu, bla ma bu ta’ malafama;
whaliex lill-qarrej aktar tolgtu ¢é-cajta milli jiddezumi xi mala-
fams minrha. Langas ghandu, wara kollox, jintnesa d-**dic-
“turm” iaé-Chief Justice Cockburn in ‘‘Seymour vs. Butter-
.worth’’, fis-sens li *‘those who fill a public position must not
‘be oo thin-skinned in reference to comment: made upon
them'"; .

"~ Ghalbekk. rigward dan l-ewwel artikolu 1-Qorti ma ssibx
li hemm reat;

It-tieni artikolu hu dak Ii hemm fin-numra ta’ 1-20 ta’
April 1946. Anki dan jikkontjeni fatt u komment, Il-fatt
:legat hu Ii l-kwerelant fil-Kynsill ivvoia kontra l-morzjoni
tal-Laburisti biex jitwaqqaf kumitat halli Hithaffef ix-xoghol
tar-“reconstruction’’ go Malta. Tl-komment hu i badd ma
chandu j'skanta, ghaliex il-kwerelant kien ga qal [i Ia 1-Mal-
tin ma vvatawx ghalih, hu mili-Maltin ma jimpurtahx u jah-
dem biss ghall-Glawadxin ; -

 Miil.provi deher iHi fil-fatt kien hemm dina I-moezjoni
migjuba 'l quddiern fil-Kunsill tal-Gvern minn wiehed mill-
Membri Elettivi ghan-nomina ta’ ‘‘committee to advise Gov-
ernment on expedition of reconstraction’’. Il-kwerelant tkel.
lem foq il-moezzjoni. Fu qal 1i hu kien jaqbel ma’ dik il-
parii tai-morzjoni fis-sens i shandha tinghata konsiderazzjon’
aktsr serjs biex jigi adéelerat it-‘‘tempo’’ far-‘‘reconstruc-
tion”’; ili 1-Gvern perd kien spjegn ghaliex ir-‘‘recomstruc-
tion” ma kienetx qieghda ssir hekk malair keram wiebed jix-
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tieq ; izda 1i hu ma kienx jaghl mal-kompotizzjoni tal-Rumitat
kif propost fil- rno:vz;om privata, u i ghathekk k:en fi hsiebu
jastjeni;

s, kwanm g‘r‘naﬂ fatt, forsi b*doZa 1a' JeneroZitd jista’
jinghad 1i giet privata l-veritd, fis-sens li, jekk mhux vern Vi
l-kwerelant ivvota kontra l-mozzjoni, hu veru li, billi astjena,
ma soctnihiex bil-vot tieghu: u forsi, ghal min ]Bql‘ll ma
tantx kienet taghmel differenza (kif ighidu t-frattatisti In-
alizi, *‘it would not have added to the sting’’).kieku l-artiko-
lista, minflok qal li vvofa kontra, qal 1i ma sostnihiex aha-
liex as:jena. T2da )-komment, anparti li ma jidherx i huwa
‘““a reasonable inference” ‘implika ‘‘allegation of fact’" pdi-
da, dik. ¢jod, illi Lkwerelant gieghed delibératament, bi spir-
" ta’ rapprezalja, jabbarduna l-interessi ta’ l-eletturi Maltin.
Dan hu iniurju.  Kieku l-artikolista illimits roha biex jik-
kr't'ka l-a.«zlr tal-kwerelant fil-Kunsill bhela i mex#’ '
mentri jmisau mexa f'mod iehor. u qal 1i b*hekk #def
dikati l-in*eressi fa’ l-ele*turi Maltin, allura forsi ma’
ikan hemm ingurja ; imma l-artikolista qiezhed ighid, W
ghall-fatt i langas ha assolutament pre¢it. illi L.
kien qieghed, b'animn deliberat u bi spiritu ta’ rappredalja.’
ta'li ma bhax vot'! minn Malta. apposta jittraskura YLinteressi
ta' Leletturi Maltin. Dsn ma jistax jitgies la vern bhala fatt,
u lanqgas, in kwantv }i hu komment, “fair and bona fide"' .

Tt-t-e'et ari‘kolu hu dak fin-nimrn tad-29 ta’ Gunju 19486.
Pan lartikoln firtigwarda tant il-hidms. tal-kwerelant 81.Ko-
Operativa tal-Bdiews ta’ Ghawdex kemm fi'-politika. Me-
hud fil-kumpless tieshn. l-artikoln fimprta Yll-kwerelant illi
hu aed iitterrorizza 1il kulhadd 1i ghandn x‘jagsam mal-biedja
f’Ghawdex, li dawn il.bdiewa huma, fil-kllem ta* l-artikblista.
“ftit ¢akka-n machiuna Cideih* . illi hu jrid inehhi x-x00hol
tar-“‘retailers”’ tal-dwiel. flli kiekn xi hadd kelln (fil-kliem
t=* lartikolista) ‘‘ixekkek ftit fon il-hidma" tal-¥werelant,
isih hafna xi iohid, i 11.Ghawdxin. ﬁl-lmmp tal.politika.
ned idhak b'hom. v illf ho ohad ikollu jahrab minn Ghawdex
malair malajr malli 1.Ghawdxin jifthu ghaineihom. Il- “f':st"
ta’ lart'kolu (anki valutat bil-kriterii liberali msemmijin H-
nindipii legali fuq enunC]atl) ghandha taghti Bl min ;aqrn
l-impressjoni. illi I-kwerelant irrends.rahu hati ta’ ghemil in-
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inst, prepotenti, possibiiment dizonest, doppjafactjs. Tl-provi
li ttanta jaghmel l-appellant ma waslux bl-ebds mod li ]lp—

provaw il-veritd tal-konviéju. Ms hemm xejn.debsursbili 8-
interpellanzi 1i rrizulta li ghame! il-kwerelant fil.-Kunsill dwar
ir-*‘reta’lers”’ tal-gwiez, ankorké dawn l.interpellanzi setghu,
in definitiva, ikonu a2’ gid ghall Ko-Operativa. Ma rrizultax
li hu mexa b'xi prepotenza mal-bdiewa, kompatibilment max-
xoghol ticohu ta’ Direttur tal.Xo.Operativa. Xejn ma gie
pruvat i jista’ jinghad didonest fil.hidma tieghu; u {-tentativ
li sar biex ‘igi pruvat li hu ried jaghmel xi maneggi fil-finanzi
tal-Ko-Operativa, jew li kien jiehu parti fil-bejgh tas-smida
hil-‘black market”, ma rmexxiex;

Anzi, peress li dan it-tentativ kien jikkonsisti fl-ispeéifi-
kazzjoni ta’ fatti determinati in sostenju tal-'‘general charge'
kontenuta- fil-paragrafi nru. 8 u 4 ta’ l-artikoln —fatti h,
kieku veri, jirrivestu gravitd mhux indifferenti -— il-falliment
ta’ dak it-tentativ kien ikun raguni ta' awment fil-piena, kie-
ka h 15 tal-Kap. 117 kienet ripetuts (dak li ma hijiex,
el xi raguni i ma tantx tidher éar liema hija) id-dispodiz-
sloni ragrefo (4) ta” l.art. 266 Kap. 12, u kieku ma
| P m l-ostakolu li fuq appell tal-kundannst il-piens ma
t'siax. tign awmentata. Infatti hu car illi, meta l-appellant
ittanta - {fpprova dizonestd fil-finanzi ¢al-Ko-Operativa u fil-
bejgh tas-smida bi-‘‘black market', hu sggravs l-pbiizzjoni
tal.kwerelant li sa dik il-mument kellu, *‘inter alia’, il."ge-
neral charge’” kontenuta fil-peragrafi fuq imsemmiia ta’ l-ar-
tikolu -inkriminat, mentri issa gew lilu rinfadéjati dawn jl-
fatti determinati mhux prvvati, Ighid 1.Odgers illi — pag.
518 — ‘‘the defendant’s persistence in the charge is some
evidence of malice, and will always tend to aggravate the
damages given against him"

Ghal dawn ir-ragunijiet, ;.rhalkemm l-addebitn s’ ma's-
fama per mezz fa" l-istampa gie esklo? kwante ghall-ewwel
artikolu. gie perd konstatat char-rigward tat-tieni n t-tielet
art'’kolu; u ghalhekk ir-reat addebitat gie pruvat;

. Non ostanti l-eskluzjoni kwanta ghall-ewwe] artikoln, il-
Oorti. ma hijiex ta’ fehma i tiZi mnaqqsa l-pnena ghahex
il:prova tal-verith, li ma rnexxietx, ma tindedix Lll-Qorti L
taght: l-benefiééin ‘‘laeviorizs poenae'’

Ghathekk il-Qorti tiddeéidi billi, fis-sens premess, tikkon-
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fe-ma s-sentenza appellsta v tichad l-appe.l. Il-blse tal-mults
jsir Zmien sitt ijiem.
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