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Art, 23 tal-Kodiéi Krmmin-li ~ Applikazzjoni tal-Piena
S:spita,

[t pudat {1 digp nasgub Late b7 root w0 jigi Frberat takt i-provredi-
menti ta {arrt. 2} EeleRodidi Kromiuall, jekk jikkommetti read
ivhur fii-imien tal-preskyeioponi farareof ta' guhel, huwa sufgett
ak: N-piene  preskrittn willdigs ghat-tieni reat, w 1-Qorti tista'
wkoll taghtich piena hra yhuarereat ta’ gabel.

Ghalizenom fdigi tghid 8 1-Qarti Hsia” tuphitieh piena olra ghar-
rodl ta gabel. alin elvicwzzioni tol-ligi ma tsserc semplidi fo-
iolte faleQuetr T daglht il U coaa ulderpiins. gmue alandha tigi
wko pretate Joesens 'S wpckee Cablip U0 Vel o meta 1-Qork
fhu soddisfatto § Lien bomo Jlkperazzion: ta” reitd preéedents,

o By Tedmipub el axswne: oy ipane preskoriite il 33 I jie
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Pelv capepdid . o de Torgoided 5 vapivh gqudiliemba hu  dak  afexe

s Dol oo ow i des fr-reat Idehor vie Dammess 17
Swiien dweemn ocildige. i-Qerti glandhat tgkaddi ghall-appli-
bazsjuni bed-pios o kovgrew ghall-ewwrel reaf,

Qe Lepiona ghatlar el gent qtandha tigi applikata fl-istess kawin
foin Timpntat g exinl Kati tat-tieni reat, w mboax lecitu b
fintalah dil d-bwadionne Whorin ofira aassegwenti, U ghalhelkk.
pekl I-Qerti N tikkandarena Nimiutat ghat-tieni reat ma gietr
mitluba bies tappliba l-piena ghall-eawwel veat, uw ma thunr ap-
plikatha, e tistor issie wara Lawia okra biexr fida jur dalk li ma
sary allura, figifieri hiexr tinghata hiss il-kundanna ghall-ewnoel
reaf,

Dan ho uppell ta’ CAttorney General nen sentenza
um"‘ht ja mil-Qorti Kriminali tal-Magistrati ta® Malaa 10
ta' N ‘\emluu 1953

B sentenza ta® ik 1-Qorts tas-7 ta’ Jarnar 1933 (fol. O)
imputat kien "-;- korvint @’ delittu It hent taht 1l-provvedi-
meni: 1’ l-art, 23 Kap. 12 0 as=mug obhlicazsfmi pre-kritta
f'dak Tarttkeln (ol 1100 UEX eopeessls ', ::mput‘u rega
Lhomwmietta et felior fizozanien @l-preskrzzioni ta l-ew-
wel lelitt, u bisentenza ta’ 1-4 t” Awtsau 1953 Fle kundannat
mil.-Oor fog imsenmnga ghal can rotiens delitt. Bic-éitaz-
Zjoni o y—rm Simsemnt Xaerch gle mressaq (uddiem 3k 1l
Qorti fuy 1- mp- tazr'en’ " kien kiser loblwazzjoni minpu
assunta neta gie oot E-u-:-t. 23 Kap. 12, Dk 1Qort,
bis-sentenva "mt Heerniniga L a-10 a7 \'o.c.nhn' 150, 5~'~:l
appecdata. iddikivrat 0 mm heminyx u}-. zha -lpp k'lz_/;on -
piena relatna chad-dikjarazzion: ta’ reitd u Lier 1/7‘_um kun.
dizzponali tm-; ta' Jacnar 1953, ghaliex irritenier & l-apph.
kuzzjont ra’ din di-prena kien i, \-hq ntaltet u grer akkordats
jew Je. ful-diskrezzjoni i-Qorti, £k fdkawia stess ! filka
l-imputat oe midelumt tat-tieni de 1t u kundannar chahih,
clod fildkawza definea o1 107 Awieen, 1933, [-Mttornev (Ge-
neral a.ppev“a ohalex pnu;em U l-appikazzien! talpiena o
piza tsta’ tigi mituba, kif gier wituba f'dan i-kaz, aok:
wara, f'kawia separata ;

Wara Ui wen 1~*het A-arﬁunwnm din ;}-Qorti kkansidrat ;

Hu indubitar 51 s-'substantive provision'” hi lart. 23, u
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I tam, 520 hu dispozive; wwedurali,. Dan dber mhuy
biss mid-dicitura ta; lart L0 ii-,da anki mil-fatt i, mentr
l.art, 23 q'esrhed fl-Ewwe. Kouwd tal-Kodici Penalr, fein henn
H-ligrgiet ponatl, l-art. 520 q. ieghed fit-Tient Ktieb, fejn hewnir
14141 mm:nz:r]on,]:et prox- hhim e

Tssa, x'tghid |5- ~u|--f itive provision'’ dwar il-kaz mets
bmedem, 1i jkun ha Iher iy tal-""first offenders’’ . ierys
Jikkommetti reat fiz-Zmien preskrizyjonadi?

L-art. 23 jgtvd hekk -— ° if it shak be proved that the of.
fender has committad a seecind crine, or 8 second contraven.
tion, within the titne referred to in subsection (1} of this sec-
tion, he shall he liable to the punishment laid down for such
second crime or contravention, and the Court may also sen-
tence h'm in respect of the first offence of which he had been
found guilty...... 5

Issa, hu pacifikn §i ma jistax jinghad b'mod aseohit li,
maili tintuze mil-legislatur i-kelma *'mag’’, allura din hija,
hilfors u ﬁl-l\ai'lji.{“t kollhs ndistintament. indikativa ta’
ezercizzju ta’ d'skrezzjoni fakoltativa ; ghaliex jista’ f'x1 kaii-
jiet ikvliha s-tens ta’ “‘must’

Liema huma dawn ilkaz’jiet i filhom fi-kelma ~“may’’
ma hijie: aktar “‘permissive’’, iida ssir ‘‘Hmperstive’’?

Ii-pont in dizamina hu ampjament trattat f'edizzioni re-
centj (1953) 1at-test "'The Interpretation of Statutes’ ta’
Maxwell, F'din it-test jinghad hekk (p. 230) :— '‘Sratutes
which authorise persons to do acts for the beunefit of others,
OF, a< it is sometmes said, for the public order or the advance-
ment of justice, have often given rise to controversy, when
conferring the authority in terms mmplv en4blmg and not
mandatore.  In ena(tm.g that they ‘mayv’, or ‘shall, if
thev think fit’, or that ‘it <hall be lawful for them to do such
acts’, a statute appears to use the language of mere permis.
\]1‘1]] but ‘'t has been =0 often decided. as to have become an
axiom, that in such cases euch expressions may have — to
say the least —— a compulsory force, and sc would seem to be
wodified by judical exposition. On the other hand, in some

cases, the 1uthorised person s invested with a discretion, and
T80



then these expressions seen. J.vested of that compulsers foree,
and probably that 1s the prima facie meaning™;

Dan l-awtor skennpli ehadds in rassenja divers. dediz-
it tal-Qratt Nzl v ssustanza ta' dawn wiEwizjo
nijiet hija fis-sens h, ghalkem ““from the nature « the
English language the word ‘may’ can never quean ‘nos . that
it is only potential”’, b'dan kollu, meta jkun hemm ik il-
kelma “‘may’’. jibga' defjem li wiehed jezamina *whether
there 1s anything that makes it a duty of the person «» whom
the power 15 conferred to exercise that power. 1f not. 1 : exer-
cise 1s discretionary. But when the power is coupled with a
duty of the person to whom it is given to exercise i1. :len it
s imperative’’ (pp. 242.243);

Din id-"duty” tista’ tkun lejn xi persuna partiizlari li
feollha d-dritt 1i ritlob favur taghha l-ezercizzju ta~ ik il-
poter, jew lejn il-publiku, iew ahjar l-interess puoli::

L-awtur fuq imsemmi jiccita, bhala ezempju ta’ -ewwel
kaz (*duty”" favur persuna), il-kaz ta’ ligi ‘‘conferrmg power
op the Courts to direct that a person entitled to cosis should
recover them' | ugglid .. dispozizzjoni simuli ““Is no were per-
mission to do such acts. with a carvesponding liberp o anstain
from doing them . Ji¢ita, mbghad. blala ezempju 1a “duty’
favur dunteress publiku, ilkaz ta® “‘statute empovering
yustices to adjudicate in certain cases, that is, to impose a
certain penalty on persons whow they should find gu.y of a
certain offence’: u jehid : 'l is incontestable 130 the
would have mo option w0 decline jurisdiction hecsme the
wiatute used omly the word ‘may’ instead of the wory <hall,
There would be here such a right in the public as to zake it
the duty of ths justices to exercise the power'’ ;

Similment, fil-gurisprudenza tas-Superior Cour tal-
Amerika. fil-kawza '‘Supervisors v. U.8."" (1860) 4 Wallace
446, gre ritenut i “"that which publi¢ officers are ~mpowered
to do for » third person the law requires shall be done. when-
ever the public interest or individual rights call for the exer-
cise of the power, since the jatter is given pot for their benefit,
but for his, and is placed with the depositor to meet th:
demands of right and 1o prevent the failure of justice. In all
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sual: cases the intent of the ~<ator, which is the test, 8 not
to grant a mere discretion. but 1o impose a  pusitive sod
abecfute duty’

Isea, dan bu proc zament l-kaz prezenti, Meta imputat
jinstab hati ta' reat, allnra normiment ghandha igi appliketa
Lpiena; ghaliex, fost 4" “rt obra, tant jeiigi l-interess
publiku, hiex tigi ristal.; @ fil.publiku dik l-opinjoni tes-
sikgrerza socjali 11 giet =i -« birrest. Ifda, ['éerti kmiifiot,
il-ligi tamomnetti li L.p'ena :. - spiia, basta Li }-imputaet jobliga
rabn I mg jkkommertix - :0 ‘ehoy fiz-imien r"eaknu)onlh
ta' l-ewwel reat. u b’hekk i-interess publiku jigy soddisfett

b'dik J-ublwazzont ! wkon int'2a biex tevita reiterazzjow
kriminuza. Meta wbavhad dak l-imputast jikser l-obligazzjoni
u jikkormetti reat jehor, atluru I-istess interess publiku ]ez!jj
i 1igi irrogata l-prena sosp'za. Runsegwentament, il-poter ak-
kordat 1i!1-Qorti li taghti FE-Le neﬁcjat bi-art. 23 il-piene W’
Tewwe! reat, meta dan jikser [-obligazzjoni ghax jikckesm-
mett] reat ichor, hu poter akkunlat fl-interess soc]al 11 mhox
diskrezzjoneli, imma ghandu jgi ezeréitat meta uk].onkom
Meondizzjonijict brex jigi ezeréitat. (ihalhekk, meta !-Qorti
hi scddisfatta bt kien hemny dikji-azzjoni ta® reitd precedent,
li limputat a~-uma l-obligazzi ni preskrita mill-art. 23 li gie
hia appléat, i 1- mpu'tal i jingieb quddiemha hu dak stems
i assuma l-dbligazegjoni, 11 Jw kkommetts rest iehor, o )i dem
ir-reat l-tehor fie kommier- fiz-Zmien imsemmi m‘ill-li{;ﬁ, al-
tara {-Qorti. kuntiarjameny ohal dak i rriteniet I-Kwwel
Qorti, “ghandha” trhaddi ghall.applikazzjoni tal-piena kom-
grown: u lepoter Dilba akkordat mbux sempli¢i diskrezzjomi,
ghaliex hu poter intiz biex jitiutela l-ordni publiku skoss bi-
ewwel reat bla me gie allurp ristabbilit bl-irropazzjoni el
piena minhabhy l-applikazziont, allura, wa’ l-art, 23:

Jista’' jigi obbjertat iili din i-konkluzjoni ta’ din il-Qorki
dwar dan [-ewwe] pont, insal, kontraddetia mill-lokuzzjon: o’
j-art. 520, 1 tratizndosi tal-kaz i fih ikun hewm ie-rinvig
minn Qorti ghal obre, juza, a propoZitu tal-kundanns evels
twali ghali-ewwel reat, i-kliem ‘i it deems proper’’, ;
parti lfatt I, trattandosi tal-kad ta’ Listees Qortl, herm
kelma “‘shall”, u.ambux logiku Ii tkun imperativa 1nid¥
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fako.tativa {Ciehor, hu reéevat fil-gurieprodenza in materja 1,
anki b'dswn il-khiem b'kollox, jew Kikem simili, U-porer ak-
kordat, jekk hemn il-“‘duty” §i jign ~Zercitat, k'f Za nghad,
hu ugwakment imperativ. Juhid il-saxwell. b'éitazzioni kop-
juze tal-gurisprudenza in materja ;— “"The power is et niade
lesa imperat.ve by express rference to the discretion of the
authorieed persen’. L-awtur jiccita kazijet taldkliem o they
should so think™. Ikomph ighid: '‘In all such cases thev
must exercime the power: thqg must think fit to do so, when-
ever the occasion for it hae arisen’” (pp. 248-249) ;

Tada din  is-soluzzjoni ma tirrioivix il-kw':ijoni li ge.
ghedhe quddiern H-Qorti, in kwamtu turi biss li, meta sarei
il-kawia definita -4 ta’ Awinsu 1953, -Qorti ria setghetx
tezercita d-diskrezzjoni taghha u n:a tagplikax il-piena ta' I-
ewwel rea!, jekk kienu jikkonkorru j-kondizionijiet biex din
‘N-piena tigi applikate ; itama jibga' dejjem il-pont jekk, fa
ladarba dik il-Qorti ma kkundsnnaix l-imputat wljern ghell
awwel reat (sijs ghax ebda talba me saritiha, jew ma gietx
mfarmata li kien betnm vvlazzjoni ta° l-obligazzjonl ta” J-urt
23, jew ghax dehritha Ii kien ghaiiha fukoliativ tapplika -
piena jew le), hawiex issa lecitu, f'kuwza ohra bhal ma hiis
din, 1i tintalab l-applikazzjori tal-piens sospiza;

Ghassoluzzjoni ta’ dan il-pont jissokkorri i-art. 520 v,
imsemmi, 1i fkaz bhel dan, fejn 1-Qorti i thun iddisi~v.
pruvat lewwel reat hi Vietess ¥ quddiemba (kun angiel -1:
putat u knndarmat ghat-teni veat, ighd — “"Whoe-. oy
person. wWho has been released comditionaiily. is convioed ot
a seernd erime. or of a second conpraventton, a4~ pirovilo 1oin
pubseet.on (2) of section 23, the Court, if it 1s the san 2 thae
had declared the first cr-me, or the first contraven! on, to
have been proved as provided jn sulmection 13 of i 3md
section, shatl proceed to sentence the offencer to tle purish
ment established for the first e, or the first crnirmren.

Il-kliem materiah ghotlkvistjoni mvoluéa 'dun l-upgell
huma i&khem ‘'..... thr Court. if it & the samne.... ... «Fal
proceed to sentence the offender w the punishment estbish
&d for the first crine, or contravention.. ...'";
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