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28 ta’ Ottubru, 1946
Imhallef ;
1..0por. Dr. W. Harding. B.Litt., LT..D.
11-Puligija reravs Joseph Farrugis
Reat ta’ min Hibghat bil-Posta Artikoli Indedend,
Oxxeni, ”lmpﬂ——mt—-mw—
oni — ‘“‘Impiovs Articles’ ‘“‘Menzs Roa" —

Edizzjoni Biveduts tal-Lijjiet h' Malts —

Art, T tal-Kodl#l Kriminali — Art. 28 ta’ m

Dwar 1-UMééju tal-Posts (Xap, 85).
N-kriteriu adottal milllegislatwr malti biex jigi stabbilit liema pres-

Erizzjoni hija applikabili ghall-azzjoni kriminali hwwa dak tai-
piena i ghalik huwa suggett ir-reat L jkun. Kriterii okra, ghal-
kemm teorikament hwuma aktay preiiii, fil-prattika perd jgibu
Lonfuijoni.

Ghaldagstant il-preskrizcjoni ta® l-azzjoni kriminali Lontra min jir.
remdi ruku Rati tar-reat Lontemplat flart, 28 te’ FAtt dwar
LUfiééu tal-Posta (BEap. 85) mhijiex dik to' tliet xhur preskrit-
ta ghall-Foxtracrensjonrijiet, imma dik ta' sentejn preskritta ghar-
reati; ghalirr 1-Att fuq imsemmi ghal dak ir-reat jippreskrivi
kpieni tad~lelitti, « mhux tal-kontrarvencjonijiet, w ghalhek): jik-
Lunsidrah bhala delitt.

M-ligijiet énkorporati H-Edizaoni Riveduta tal-Ligijyet ta' Malta
‘ghadhont dawl stess li Lienv gabel, w bdew isehkn milljum tar-
rispeftira  premulgazzjoni ta' LEdizzjoni Rivedwta. GRalhekk
mhix  sostenibili l-allegazzjoni i d-dispoZizzjenijiet komtenwti
ik LEdizzjoni ma humiez applikabili ghal reati i gew Lommeos-
si qabel ma diet promulgeta dik LEdizzjoni Rivedwta.
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T-imarmmi art, 28 tal-Kap. 85 jikkontempla r-reat tq' min jibghat
bil-posta Lotba, atampi, kitha, u kull rorta ta’ ertiloli jew ogget-
ti li humg “‘indecent, ohacene or impious’”,

N-Eelma “impinus’ fil-materia hija ekwipollenti ghall-kelma ““hlas-
phemons’,

Riexr il-lpieb jer artikolu nkriminat jista’ jitgies bhala ‘impions,
mbrex bitiejjed i jkun fik u jesprimi veduti Lomtra =i religjon
partikulari, u, haws Malta, mhuz biiiejjed” li jesprimi reduti
anti Lattolifi; imma hemm bioan illi dowk il-veduti jhunu ca
preasi bi kliem offensir 1 jissorpassa Himiti tal-kontroversia de-
fenti w li jwagga’ s-sentimenti religiuti ta' kadd iekor, ILfatt
biss 1i L-materia nkriminatn jkwn fika erruri dommatiéi w senti-
mienti anti-kattolifi ma jirrendie “impious” dik il-materia, n
Lwindi .aa jirrendiz passibili ta' dar ir.reat 1l min uhalnr hil-
pasta dik il-materja,

Min jibghat bil-pesta materja mimili ma jistax jallega Ui ma Eellve
“mens vea”, billi jghid illi. hwws ma kelluz il-Asieb Ui jgarraq Uil
Aadd iekor, few li hwwa baghat lartikelu skrimisat lill-persumi
Eolti w mhwe ta’ ftit edukazzjoni; phax la darbe dek l-artikolu
jikkowtjeni eapressjonijict li jecéedw llimiti: tad-deéenza fil-Fon-
troversii w joffendi s-sentimenti religjuédi ta’ Madd iekor, ghandu
jigi ritenut Ii anin baghat bil-pasta dik il-materja ried fil-fatt jof-
Yendi dawk is-sentimenti religivii; jigifieri vied dak Ui Auwwa L=f.
feet naturali ta’ l-att li hvweg ried w ghamel volontarjament.

Dan hn appell ta’ }-imputat kontra s-sentenza moghtija
mill-Qorti Kriminali tal-Magistrati ta~ Malta 1-20 ta® Awissn

1946, 1i biha gie misjub hati talli f'dawn l-ahhar sentejn, b'at.

tiiet eekutivi ta’ )-istess rizoluzzjoni, kiser )-art, 38 ta’ )-Att

dvmr 1-Uffiééju tal-Posta (Kap. 85), billi baghat bil-posta og-
getti joffendu r-Rehg]on u fie kundannat ghall-piena tal-
prigunerija ghal Zmien hmistax il-gurnata, minbarra li jiet
ordnata l-konﬁska tal-kotba ezibiti;

Trattat 1-appell............. din 11-Qorti kkunsidrat;

Ghandu jinghad, l-ewwelnett, illi 1-indagini ta’' fatt giet
_dispensata f° din is-sedi ta' l-appell bid-dikjarazzjoni. magh-
mulas mid-difensur ta' l-appellant fi-udjenza tat-28 ta' Set-

tembru 1946, u verbalizzata fol. 21 ta’ dan linkartament, illi

ma haux kontestat illi 1-kotba nkriminati gew fil-fatt impus-

tati mill-imputat, u illi 1-kotba l-ohra ezibiti kienu fil-faty Al-
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poter tieghu. Ghalhekk hu pacifiku illi, appatti l-kotha I
nstubu d-dar ta' l-imputat u dawk li hu kkoneenja sponta-
neament lill.Pulizi’a wara l-perkwizizzjoni, it-tliet kotha 1.
ohra bit-titolu ‘‘Intolerance’, ‘‘Reiigion reaps the whirl-
wind’, u “Hope'’, (indirizzati t-tieni u t-tielet Ll Dr. Ca.
ruana Curran u Kl Dr. Miceli nspettivament, u konsenjat 1-
ewwel wiehed lir-Reverendu Sacerdot Bartoli Galea mid-des-
tinatarju!, kif ukoll - id-dsatax-il ktiebh mizmuma mili-1ost-
master Cieneral fit-transito taghhom mill-Poata, gew impus-
tat: mall-imputat; '

T-ewwel kwistjom sollevata mid-difiza hi'a dik t1l-pres-
krizzjoni tn’ l-azzjoni. Id-difiza ssostni. infatti, dli r-reat
(“‘offence’”) 1i bih jinsab addebitat l-appellant ma hux delitt,
imma kontravvenzjoni. u i ghaihekk, skond l-art. 683
Kap. 12, l-azzjoni kriminali refativa tinsab preskritta bl-gho-
luq ta’ tliel xhur. Ma hux kontrastat li I-fatt sar qabel Awiss
ta” 1-1943, mentri l-proceduri nbdew fl-ewwel ta’ Awissu 1946,
TI-Prosekuzzjoni ssostnt, inve¢i, illi r-reat huws delitt, u li
aghalhekk it.terminu tal-preskrizzjoni hu ta’ sentejn. skond
l-art. AR3 A.iné:2 fe) treghu;

Dan il-pont Fie digad rizolut niill-gurisprudenza tal-Qrati
Maltin, Gie ritenut fil-kawza “‘Franceaco Azzopardi vs, Dr.
Mizzi”, App. Civ. Sup. 9 ta’ Novembru 1917, App. Krim.
“Pulizija va, Gat’, 27 ta’ Marzn 1942, “‘Pulizija vs. Vella™
26 ta" Novembru 1943, u ‘‘Pulizija vs. Mifsud” 9 ta” Frar
1944, illi L-kriterju, mhux tedriku, imma prattiku, adottat
mill-legislatur malti fl-art. 7 tal-Kap. 12, ho dak tai-piena.
Fix-.sentenza 1-ahhar ditata gie oaservat illi, ghalkemm krite.
rit vhra jistghu jidhru aktar preéizi, fil-fatt igiba konfuzjoni,
u l-kriter,n tal.piena ha aktar igur. u in sostanza jirrifletti
l-kriterju teoriku tal-gravits tar-reat; ghaliex hu prezumibili
it l-legislatur jikkommina piena aktar serja meta l-fatt kri-
minuz ikun aktar gravi;

Issa, "dan il-kaZ, reat taht l-ari, 28 tal.Kap. 83 igib il-
prena jew tal-multa, jew tad-detenzioni, jew tal-prigunerija.
Td-detenzjoni {ara art. 7 Kap. 12) hija piena tal-kontravven-
zjonijiet, mma l-multa u l-prigunerija huma pieni tad-delitti.
Ghalthekk il-piena dominanti hi dik tad-delitti (prigunerija
jew multa. li fin-auqqas ta” hlas tigi konvertita fi prigunerija).
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u r-reat ghandu jitqies delitt. Dan apparti l-konsiderazzjoni
iNi r-reati kontemplati fl.art. 28 ma jistghux ragjonevolment
jitaiesu 1i huma kontravvenzionijiet. Ii generalment jigu nkri-
minati mhux ghaliex “mala per se'’. imma ghaliex jikkon-
korri motiv iehor ta’ prevenzjoni, bhal kaz ta’ ‘‘public nuis.
ance’”, u li ihom, in linja ta’ massima, il-*‘moral blame'" tkun
nulla jew ta’ entitd traskurabili; _ :

(Ghalhekk din l-ewwel deduzzjoni tad-difiza ma hijiex at-
tendibili. T1-preskrizzjoni applikabili hi dik bijennali, n ma
hux kontrastat ti dan i-termnu ta’ sentejn ma ghaddhiex;

Td-difiza, fir.rikors u anki fif-trattazzjoni, issollevat ukoll
il-kwistjoni ta" l-inapplikabilitd tal-ligi éitata mill-Fwwal
Qorti, jigifieri 1-Kap. 12 u 1-Kap. 85 ta’ I-Edizzjoni Riveduta
tal-Ligijiet ts’ Malta. Inghad illi meta sar dan il-fatt adde-
bitat lill-appellant, l-Fidizzjoni Riveduta kienet ghadha ma
hargetx;

Din id-deduzzjoni bil-fors hi dovata ghall-impressjoni to-
talment zbaljata ta' l-indoli tar-Revised Edition. Hu sempl:-
tement assurd i wiched jitkellem fuq il-hgijiet ta’ qabel 1.Edi-
tion bhalli kieku dawn gew revokati u promulgati mill-gd:d
bl-Edizzjoni. 1l.ligijiet inkorporati fl-¥F.dition ghadhom dawk
li kienu, v bdew isehhu, kull wahda, fid-dats tal-promulgas-
zjoni rispettiva, u mhux affatta mid-data ta’ 1-Edition, L~-Edi-
tion, fi kl'em Sir Alison Russell, fi trattat minnu publikat f1-
1938, ‘‘Legislative Drafting and Forms'', hija ntiza biss ‘‘to
make availuble in convenient form all the statute law that is
really living. and ne more, and to clear up difficulties arising
from what James J. called “‘divers cross and cuffing statutes,
and some s0 penned that they may be taken in divers, vea,
contrary senses’ ' (pp. 301-302). Is-setghat moghtijin 1l Com.
missioner bil-ligi (Ord. XXVT ta’ 1.1936) ma holqux ligijiet
godda. Fejn kien hemm bzonn ta’ emendi li kienu jmorru
aktar "il hemm minn alterazzjonijiet verbali, saru ligijiet od-
da “‘ad hoc™. debitament promulgati bid-data taghhom ris-
pettiva, I-Proklama tal-Gvernatar (tas-17 ta' Jannar 1946—
Gazzetta tal-Gvern no. 9399) ma ghamletx hlief tiddikjara
illi t-test wahdieni. tajjeb u awtentiku, tal-ligijiet, hu dak ta’
I-Edition—xejn aktar: u ma ppromulgatx il-ligijiet inkorpo-
rati fi-Edition mill-gdid;
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Ghalhekk dan if-mezz tad-difiza hu. assolutament insus-
sistenti; u anki fis-sentenza appellata. id-dizzjoni uZata f'xi
konsiderando (fol. 10), fejn jissemma l-Att III ta’ 1-1924 bhal-
Ji kiekn kien xi i@l diversa mill-Kap. 85, hi 1mproprja.,

. Ikkunsidrat;

Tili l-art. 26 Kap. 83, li tahtu giet migjuba l-imputazzjo-
ni, ighid hekk :— **No persron shal] send by post any indecent
or ohacene print, picture, photograph, litograph, engraving.
book. card. or any other indecent, obscene, or imipions

"

article............ :

N-parti rilevanti ghal din il-kr  Za qieghda fil-kliem *‘tn-
plous article’’;

A propozite tal-lokuzzjoni uzata, id-difiza, sew fir-rikors
ta' l-appell, kemm fit- trattuz}om tal-kawza, osservat illi, pe-
ress li fl-ewwel biééa ta' l-artikolu, fejn hemm hiss il-kliem
“indecent or ohscene”, jissemmew specifikatament [-oggetti
kontemplati bhala hekk “indecent or ohscene’’, u peress li
fit-tieni parti, fejn mai-kliem ‘‘indecent” u ‘‘obscene’” tiz-
diéd )-alternativa ta’ *‘impious’’. jinghad *‘any other article’,
ghalhekk, kwantu ghal dak li hu “impious’”, id-difiza tippre-
tendi li l-oggett ghandu jkun xi oggett divers minn dawk par-
tikolareggjati fl-ewwel biéca ta’ l-artikolu, Perd dina l-inter-
pretazzjoni ma hijiex acéettabili, ghaliex hi tali pratikament
li tinnewtralizza d-dispoiizzjoni g ghal dak }i jirrigwarda ““im-
pious articles’, kontra I- -prin¢ |p]u illi “‘semper ea est arcenda
interpretatio qua lex omni ratione destituater™; u tidher ak-
tar logika l-interpretazzjon illi hi projbita 1-impostazzjoni ta’
dawk l.oggetti u ta’ kull oggett iehor, jekk hu ‘‘indecent, ub-
scene or impions —liema interpret.azzjoni hi konformi anki
mat.test antik taljan i kien jehid “nessuno pud spedire per
posta, stampati, pitture, fotografie, litografie, incisioni, hbrr
cartoline, od altre cose indecenti, oscene od empie............
Cert hu illi. anki ﬂ_esnrqu,mm ‘any other article” hemm L
kelma ‘‘article’” li, in riferenza ghall-posta, tikkmnprendi.
skond it-tieni artikoln nterpretativ  tal.lizi. “‘any printed
matter’;

Tkkunsidrat;

131—132, Vol XXXTI, p. 1V.
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Tl 1-kwistjoni kollha qieghda. kif tajjeb u hi studju en-
komjahili tal-kaz argumenta d-difensor ta’ l-uppeliant “je}:k
fil-kotba nkrim‘nati hemmx jew le materja li tista’ titgies
‘impious” *'. Dan hu }-"*punctum saliens’’ ta’ dan l-appell;

Meta jinghad *‘il-kotba nkriminati”’ qeghdin jigu kompri-
#i anki dawk id-dsatax-il wiehed li gew mizmuma fit-transitu
taghhom mill-posta; ghaliex il-ligi (art. 48 /2) Kap. 85} tghid
enpressament illi *‘the detention in the post office of any pos-
tal article. on the ground of its having heen sent in contra-
vention of the provisions of sections 26, 27 or 28. shall not
exempt the sender from any proceedings which might have
been taken if the postal article had been delivered in due
course of post”. Ghalhekk, niinbarra t-tlieta I fil-fatt Zew
f'idejn id-destinatarju, jistghu ghall-finijiet ta’ l-imputazzoni
taht l-art. 28, jitqiesu — s'intendi jekk ikun hemim bzonn —
anki dawk id-dsatax-il ktieb i gew mizmuma;

Tkkunsidrat; '

Hu ta’ l-akbar importanza li jigi rilevat illi l-ezami tal-
Qorti ghandu jigi limitat, stante t-termini ta’ l-imputazzioni
n llokuzzioni tal-ligi 1i tahtha saret din l-uinputazz;oni, ghall-
pont fuq imsemm: — ‘‘jekk il-kontenut tal-kotba hux ‘im-
pious’ jew le. ’dak kollu li timporta l-kelma ‘impious’ *";

TFost il-ligijiet statutarji ta’ Malta hemm digpozizzionijiet
ohra ‘‘in pari materia’’, Hekk, fl-art. 161 tal-Kodi¢i Krimi-
nali. Kap. 12, hemm kontemplat ir-reat ta’ kull min, bi kliem,
b'iesti, b’kitba, stampata jew le, bi stampi jew b'xi mezz
iehor vizibili. ikasbar publikament ir-Religjon Kattolika
Apostolika Rumana, inkells joffendi r-Religjon Kattolika
‘Apostolika Rumana biili jkasbar lil dawk 1i huma ta’ din ir-
Religjon jew lil'-Ministri taghha, jew kull haga ! tkon oggertt
ta’ devozzjoni tar-Religjon Kattolika Aposrolika Rumana. jew
li tkun ikkonsagrata jew destinata biss ghad-devozzjoni ta’
din ir-Religion; u in forza ta’ lart. 43 idem, jista’ jkun res-
ponsabili n:in ‘kun kowpliéi, billi xjentement jugevola l-pre-
parazzjoni jew konsumazzjoni tar-reat, per ezempju bit-tqas-
sim ta’ stainpati, Hekk ukoll, il-Ligi ta’ I-Istampg (Kap. 11D
tikkontemipla r-reat a8’ min jingurja e¢¢. IHl-Isqof ta’® Main
jew ta’ Ghawdex (art. 6, kif ukoll ir-reat ta’ min ‘kasbar lill
Qdusiju Tieghu 1-Papa; u fl-art 9 idem il-ligi tolgot il-fatr ta°
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min iqassam stampati b'ingurji jew bi tkasbir simili;

Imma l-inputazzjoni odjerna hi bazata mhhx fuq dawn
il-ligijiet, imma biss fuq l-art. 28 tal-Kap, 85, u }-Qorti ghan-
dha ghalhekk bilfors tirrestringi rahhs ghail-e2ami hekk limi-
tat. Appena hemm bZonn }izdied iih, peress li l-imputazzjo-
ni bi “‘in foro sseculari’”’, ir-ragunamenti tal-Qorti ghandhom
jlgu ristretti ghall-punto di vista legali, apparti dak li, fil-
kamp morali, }ista’ jkun dnub;

Biex jista' jigi rizolut H-pont devolut f'dan l-appell,
hemm bzonn li j'gi stabbilit xi tfisser legalment il-kelms *‘im-
pous’’. Il-Qorti hi ta’ fehma illi ghandha tikkonéentra ak-
tarx fuq il-kelma ‘‘impious’’ tat-test Ingliz milki fug il-kiiem
“li joflendu r-Rel‘gjon’’ tai-test Malti; ghaliex, mentri dan
it-test hu reenti, b’'mod li ghad ma kienx hemm opportunitd
h jigt kommeniat mid-dottrma u 1-gurisprudenza, il-kelma
uzata fit-test Ingiiz tista’ tigi aktar precizata fil-portata tagh-.
ha bil-kommenti ii, minn Zmien. saru minp awtari u f'gudi-
kati. Del resto, l-ispirtu tal-klawsola 49 (1) tal-Leflers Ps-
tent 12’ 1-1939 hu ki, f'kazijiet simili, ghandu jkollu preferen-
za t-test IngiiZ;

L-Imhal'ef sedenti, wara ii rrifletta fuq dan il-pont in
bazi ghall-istudji dottrinali u gurisprudenzjsli, hu ta’ l-opin-
joni ilh Lkelma “‘impious’ hija ekwipollenti ghall-keima
“biasphemous’ f'dan il-kontest. Difatii, meta aktar 'il qud-
diem jigu éitati interpretazzjonijiet ta’' l-espressioni ‘‘blas.
phemous'*, wiched jinnota illi £'dawk é-¢itazzjonijiet hi wiata
bhala ekwipollenti l-kelma “impious™; u ghalhekk din ii.
Qorti qieghda tekwipara l-interpretazzioni tal-kelma ‘‘im.
pous’’ gha] dik tal-kelma ‘‘blasphemons’;

Starkie — Fdiz, tal-Folkard, 1876, pag. 593 — ighid hekk:
— ““The first grand, offence of speech and writing is spesking
iasphemously against God, or reproachfully concerning reli-
gion, with an intent to subvert man’s faith in God or to im-
pair his reverence of Him. Blasphem:es against God and re-
ligion may be regarded, spiritvally, as acts of imbecile and
‘‘mpious’ hostility against the Almighty, or temporaily, as
they affect the peace and good order of civil society. Tt ig in
the latter reiation only that such offences sre properly cognis-
able by municipal laws. To attempt to redress or avenge
insulls to a supreme and omnipotent Creator would be ab.
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surd ; but when it is considered that such ‘impieties’ not only
rend to weaken anl unde mine the very foundation on which
‘a’] hvmen ‘aws must rest. and 1o d:ssolve those moral and
rligious ohhga.lons. without the aid of which mere positive
'L'le- and penal resiraints would be ineffcacious, but also im-
-mediately tend to acts of outrage and violence, bemg, for the
most part, gross msults to those who believe .in the doctrines
which are held up to scorn and- contempt, they necessarily
become &n imporiant Bubject -of municipal coercion and res-
traint. - Offences of this nature are punishabie in the tem-
poral courts with fine and imprisonfitent, because they tend
“to subvert all rellgl(m and moralitv, which are the foundation
of Government”. L.isiess awtur, fil-pag. 597, juia darbtejn
-kliem lmp:om libel”, dejjem fis-suggett ta’ “'blaaphemous
publications™. U 1.-Wharton, fil-Law Lexicon", 11ddeﬁmx-
xi*l-ke.ma ‘‘blasphemy™ bll-khem “10 speak ‘impiously’,
revile’; - :

: Stabbilit ghalhekk- ﬂh l-keima- “‘impious’” hi’ ekwipol-
" lenti ghall- kelma * ‘blasphemous’’, ll»Qortl sejra tghaddi biex
tezam:na l-gudiketi li kien hemm dwar din il-materia, biex
'mmnhom tlddeducn x'inhi l-portata tal-kelma ‘‘impious”. os-
sija *‘blasphemous’’ ;

TFost id- dec:é]ompét antik’, dik li hy maog;o*ment kwota-
ta hi d'k ‘‘Rex vs, Tavlor" (1676). 1. Ventr. 293, 3 Keble,
807, 621, fejn il-kliem inkriminati kienn illi “Religion is a
cheat’"; v I-gudikasit, Sir Mzfthew Hale, a propozitu ta’ dan
ii-kaz, kien aal:— “*Such kind of wicked, blasphemous words
were not only an offence to God and Religion, but a crime
against the laws, State and Government; and therefore punish.-
-able in this Court; for to sav ‘Religion is a chezt’ is t~ di:-
solve sll those obligations ‘whereby civil society is preserved,
and Christianity 15 parcel of the laws of England. and there-
fore to reproach the Christian Reli mon is to speak in subver-

sion of the law™
: Fil-kawia * Rex v, Woolston 1 Barnard, 162, 266, ‘1.
Prim Tmhatlef Raymond, a pmpoz:tu tal-fatt inkriminat £'dik
il-knwza (l-ukkuiat Woolston kien qal illi 1-mirakli ta’ Sidna
Gesnt Kristu kelthom jiftehinn mhux letteralment, imma alle.
gorikamen?t jew mistikament) hekk qal :— “‘Christianity in
genieral-is ‘purcel of the Common Law of England, and thera-
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fore to be protected by it, Now, whatever strikesfat the very
ool of Christianity tends manifestly tc a dissolution of rhe.
civil government. T would have it taken notice of that ‘we do
not meddle with any differences in opinion, and that we in-
terpuse only where the very root of Christianity itself is struck
ut', us it plainly is by this allegorical scheme, the New Testa-
nient and the whote relation of the life and miracles of Christ
being demied.... ;.. o o - S o
Yil-kawza “"Rex vs. Ramsey and Foote’, 15 Cox. C.C.
331, ie-Chief Justive Coleridge hekk yal :— ‘“If the decencies
of controversy ure observed, even the fundamentals of reli-
gion may be sttucked without a person being guilty of blas-
phemous libel............ T . o
" Filkkawza “Bowwan vs. Secular Society Ltd.”. 1917.
ALC.. 306, deciza mill-House of Lords, Lord. Buckmuaster (p.
475} esprinia rubu hekk :— *‘Assuming that the object of the
Hociety involved a denial of Christianity, it was not criminal,
in as much as the propagation of amti-Christian doctrines,
apart from scurriity or profamity, did not constitate the of -
fence of blasphemy............ “biasphemy is constituted by vio-
lent and gross language, and the phrare ‘reviling the Chris-
tian religion’ shows that without vilification there is no of-
fence”; - . , S

Mins dawn id-de¢izjonijie¢ 1-Imhallef sedenti jidhirlu i
jista® jiddezni dawn il-prinéipji ;— -

1. Biex il-klies inkriminati pdhlu taht il-kelma. **blas-
phemor="" ‘ew “‘impious’’, hemm bzonn illi jkunu jirrigwar-
daw (ara Fraser, *'Law of Libel and Slander’’, page 196; ara
wkol Starkie, Folkurd - Edition, H-estratt ga citat fuy), il
Alla. lil xi Tersuna tat-Trimita, lis-SBakra Skrittura, lill-Kris-
tjanezimu in generali, u lir-Religjon in generali;

2. Jekk il-pubbkuzzjoni nkriminata tkun tikkonsisti, #l-
kliem ta’ Sir -‘William Blackstone, -**Commentaries, 51, {'*ra-
tivnal and dispassionate discussions’’, u jekk ‘‘the decencies
of controversy are observed'” (ara kliem ta’ Coleridge C.J. fil-
kawzy fuq ¢itata), allura ma hem xejn i jista’ jitgies, legal-
ment (apparty l-moralt), “impisus™; u ghaihekk, biex  ikun
hemun ir-reat, jebtieg illi L-lingwagg uzat ikun '‘profane”, jew
Uscurrilous™, jew ‘‘abusive”’, jew ‘‘intemperate’’; appuntu
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ohaliex b'dan il-mod biss thun tigher l-intenzjoni ta’ J-awtar
1i joffendi “‘the religious feelings of others’;

Din tidher li hija (dejjem limitatament ghall-art. 'ZB‘taI-
Kap. 85) il-vera pozizzjoni legali — apparti minn dak li hu
dmir ta’ kattoliku fil-kamp morali skond ma tghaliem il-Kni-
sja, laterja Ii ma tidholx “in foro saeculari” . u appurt: wkoll
dispozizzjonijiet ohra tal-ligi, bhal dawk fuq, éitati, I jprmi-
awardaw il -vilifikszzjchi tar-Religjon Kattolika, jew tal-
Tapa, ecé.;

Ghalhekk. 1-Imbhallef sedenti ma jirritjenix korretta bha-
la @i 1-propozizzjoni li fugha mxiet |-Ewwel Qorti fis-sens
li kull kitba, i fiha hemm erruri donnuatiéi jew ercziji, jew
sentimenti anti-kattoli¢i, ghandha titqies “‘sic et simpliciter”
bhala *‘impious””. Jekk ma hemmx lingwagg abugiv. jew “in-
temperate” b'mod li tigi murijs l-intenzjoni ta’ min kiteb li
joffendi s-sentiment religjuz, allura l-kitba ma hijiex, ghall-
finijiet ta’ l-art, 28, ‘‘impious’";

L-ewwel Qorti rrilevat i¢c-cirkustanza illi. ghad 1i hawn
Malta hi rikonoxxuta 1-“‘libertd di calto” (ara infatti l-klaw-
wola 36 (1) tal-Letters Patent 1939, Vol. VI Rev. Edit., fejn
jinghad : ***All persons in Malta shall have full liberty of con-
science and the free exercise of their respective modes of re-
ligious worship}, perd r-Religjon Kattolika Apostolika Ru-
mana hija dikjarata b'ligi (ara Kap. 79) bhala r-Religjon ta’
Malta u J-Gzejjer li jaghmlu maghha; u minn dan l-Ewwel
Qorti gibdet il-konkluzjoni li kull ma hu kuntrarju ghal dik
ir-Religjon hu ghalhekk “impious”. Din li-Qorti ma tagheix
i’dan, ghaliex kiekn kien hekk, protestant {'Malta lanqas jis-
ta* jibghat bil-posta lil protestant iehor, per ezempju. il-*'Book
of Common Prayer’” bls ma jaqa’ taht is-sanzjonijiet tal-lgi.
N-kelma “‘inpious’™ timporta tkasbir tar-Religjon bi kliem
abuzivi, b'mod li jig offiz is-sentiment religjuz u b’mod Ii figi
manifestat il-hsieb ta’ I-imputat li joffendi r-Religjon: .

-~ Jehid ghalhekk Starkie (lok. ¢it. pag. 600) :— “If it
can be collected from the circumstances of the publication.
from a displav of offensive levity, from contumelious and abu-
sive expression applied to sacred persons or subjects, that the
design of the author was to occasion that mischief to which
the matter which he published immediately tends, to destroy,
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oF even to weaken men's sense of religions or moral obliga.
tions, to msult those who believe by casting chntumelious
abuse and ridicule upon their doctrines, or to bring the estah-
tished religion and form of worship into disgrace and con-
tept, the offence against society is complete’”;

U fit-trattat tieghu “‘On Libel and Slander” 1-Odgers
jghid :— It is the malicious intent to insult the religions
feelings of others by profanely scoffing at all they liold sacred.
whicl deserves and receives punichment’; u aktar tard (pag.
104 loc. éit.) l-istess awtur jghid li hemm irereat ‘‘where our
religions feelings are insulted aud outraged by wantou and
unmecessary profanity”. T jkompli jehid :— “'There surely it
is right that some provision should exist to prevent such an
offence to the highest and noblest instincts of our nature’;

L-istess il-Fraser jghid :— “‘The publication must he
made with intent to wound the feelings of believers, or to lead
astray the uneducated. This particular intent is the gist of the
offence, and is usually inferred frown the intemperate and scar-
rilons tone adopted by the defendant’’;

Jekk, perd, is-sempli¢i fatt li kitba tkun kuntrarjn ghsl
xi religjon partikulari ma hux bizzejjed, u ghalhekk 1ma hux
bizzeijed Ii. hauwn Malta, kitba jkollha sentimenti anti-katto-
liéi, avvolja r-Religjon Kattoliks hi r-Religjon stabbilita fil-
tigi, b’dana kollu pero, l-istess fatt jista’ jinfluwixxi, fil-felma
ta’ 1-Imhallef sedenti, fl-apprezzament tac-Cirkustanzi li jis-
tghu jinducu lill-gudikant biex jirritjeni li s-sentinienti reli-
djuzi huma offizi, jew li Llingivagg hu “intemperate”. Tn-
fatti jidher logiku It wiehed jirritjeni li f'pajjiz eminentement
kattoliku, kliem offensiv i jissorpassa l-limiti tal-kontrovers'a
decenti dwar prinéipji tar-Religjon li juhozzu 1-Kattoli¢i, ma
jistghux hlief iweggghulhow is-sentimenti taghhom (*‘wound
the feelings of believers’'—Fiaser, p. 196, loc. ¢it.). U hekk
ukoll, min-naha l-obra. jekk malt; li jibghat bil-posta Il mal-
tin obra, kattoli¢i, kotba li fihom ikun hemiu kliem *‘intem-
perate’’ dwar aftarijiet li, bhala kattoli¢i, huma jghozzu, jid-
her logiku li wiehed jirritieni }i l-mittent ried il-konsegwenzi
naturali ta’ lagir tieghu, jigifieri L jigu mweggghin is-senti-
menti tad-destinatarju. F'dan is-sens biss, ghall-finijict ta’
l-art. 28 Kap. 85. jista’ jitqies il-fatt tal-karattru anti-katto-
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Pk ta” stwnpati nkriminati, imwa my jistax jinghad li hemm
irreat. u li histampat hu “impious” sesuplicenent ghaliex
jesprimi veduti anti-kattoliéi;

Htabhiliti dawn il-prinéipji, l-ezam: al-Qorti ghandu issa
jigi dirett ghall-investigazzjoni tal-kontenut tal-kotba f{'dan
"t kay partikalari, D-Fwwel Qorti, peress li rriteniet i kien
hizzejjed . chall-finijiet tar-reat taht 1-art, 28 fuq insemni, il-
Lurattro anti-kattohku, ikkunsidrat sufficjenti d-dikjsrazzjoni,
affermanti dak il-karattzu, wmaghmuls fix-xhieda tar-Reveren-
du Sacerdot Bartoli Gilea. Peress, pero, li l-Imhallef seden-
ti pireitjeni i hemm bzonn illi, minhabba 1 jigu espress: ops-
njonsiet anti-kattoliéi. jew eretici, jew opinjonijiet li jkun
filiou erruri domsmaticéi, il jken hewm il-vilifikazzjoni, ossija
klient offensivi, ghalliekk din il-Qorti ezaninut neéesarjamnent
il-kotba in kwistjoni;

Fil-ktieb intitolat **Hope'' l-awtur nidhol fil-kwistjoni tal-
Purvatoriuv. XKif jaf kull kattoliku, fid-*'Decretum De Purga-
torwe””, Trid. Sess. XXV, jinghad illi.I-Knisja Kattolika, illu-
minata mill-Ispirtu Santu, ghallmet dejjem, skond is-Sagri
Skritturi u t-tradizzjonijiet tas-Santi Padri, illi jezisti }-Pur-
gatorju. u illi lerwieb 1} hemm fib jigu assistiti bis-suffragji
tul-fedeli, partikclarment bis-Sagrificéju ta’ i-Altar. Kieku
Lawtur innega biss l-eiistenza tal-Purgatorju u gieb, f'mod
“sober” o ‘‘temperate”’, argumenti favur it-tezi kuntrarja
tieghu, allura~—apparti dejjem il-kamp tal-morali—ma kienx
pista’ jinghad TH hetwm xi bagda Vimpious”. Jida din il-Qorti
jidhrilba ill: “the decencies of eontroversy'” ma fewx osser-
vati, Jinghad infatti fl-ktieb, fost affarijiet ohra :— *‘The so-
ralled Gregory the Great was Pope of the Roinan Catholic
sect from 595 to 6t4, He was subject to epileptic fits and went
ito trances, being bound by the demon’s power. In one of
such trances the demons poured into his mingd frightful visions
of a purgatory of fire and torments. This Pope, over 500 years
after Jesus and the Apostles died, was the one who made the
ficry “‘purgatory” a part of the doctrine of Roman Catholic
Religion'". Aktar tard jinghad :— ‘‘The entire purgatorv
scheme, with its systen. of high and low masses at oorrespomf-
Ing money rates, is a hase fraud, as will more fully appear in
the course of this discussion. It is obtaining money under
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false pretences—which crime is a blasphemy against Giod.
Why. then, is it not punished by law? Because it, is commit.
ted under the hypocritical cloak of religion, the priestly per-
petrators of the crime claiming they are beyond the power of
secular courts and amenable only to the court of God........
Aktar ‘il quddiem. a propozitn ta’ l-istess suggett, jin-
ghad :— “*In other words — Mr. Lovejoy observed — if the
enemies of God went down into their underground air-raid -
shelters, Jehovah God would reach down and get them there.
The papers report that the Pope has such an air-raid ‘shel-
ter”. Fil-pag. 32 ta’ l-istess ktieb l-awtur jebodha kontra
I-principju ta' l-immortalitd tar-ruh. Anki hawn hu, perd, ma
jilbmitax ruliu ghatl-argumenti esposti,- kif qal Erskine J, i
“Shore v, Wilson''. 9 C.1 and Fin, pp, 524, 525, “‘soberly
and reverently’’, imma juza lingwagg abuziv. u forsi anks,
fil-parti fejn jissemma Rex, “‘offensive levity''. Infaiti jm-
gzhad hekk :— ““What is a soul? Religion’s idea thereof is the
heathen’s idex, and hence issues forth- from the demons.
Therefore we must at the outset discard what religion teach-
L SRR * U aktur l-isfel, fil-pag. 33, hemun hekk :— *'Oh,
Mr. Hopewell—chirped up attentive Deborah—according to
that definition, why, even our dog Rex is a soul. although the
preachers sav that dogs. cats and other animals don’t have
soils. Your pet Rex iz a soul. The Bible plainlv teaches that
before GGod created the hnman soul on earth he created ani-
mal souls to inhabit the lund and sky and waters of the sea’".
Fil-pag. 36 ““tire immortal soul doctrine’ tissejjah *‘heathén.
ish'; ' : :
Fil-ktieb "*Religion Reaps the Whirlwind’® il-kittieb jib-
_da biex jghid “*Shall the world go religious to prevent a third
world war?” U uktar 'il quddiem jsttribwixxi ghar-religjon
il-fatt ta” Zew gwerer, n jghid : **If religion has twice shown
itself helpless to prevent world war, if also provocative of it,
will ‘organised religion’ not bear a heavy responsibility for u
third such visitation upon tortured humanity?’ Fil-pag. 14
linghad illt “religion has in reality been practising demon.
ism”. Fil-pag. 27 jigi diskuss dak li hemm jissejjah ‘‘the so-
called sacrifice of the Mass”’, u l.awtur jikkwalifika *‘the prac.
tice of sayiny prayers for souls supposed to be in purgatory™
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bhala *‘diabolical fraudulent, und working injury to man-
kind'";

Aktar il quddiem, f'dun il-ktieb, l-awtar jidbol fid-do-
i tat-Triniti—dak il-Misteru 1i hu I-bazi tar-Religjon, u li
I-Konéilju ‘I'ridentin fil-Katekizmu ghallem (i, 1. 4) li ghan-
du jigi kunsidrat taht thiet aspetti : 1-Ewwel Persuna u L-Kre-
azzjoni; it-Tieni Persuna u r-Redenzjoni; u t-Tielet Persuna
bhala fonti ta’ Bantifikazzjoni. Ma’ l-argumenti kuntrarji
tieghu l-awtur izid dawn il-kliem :— *“The doctrine of the
Trinity is drawn from Neathen religions, which taught a tri-
nity of demon gods............ Hence too the Trnity doctrine
is borrowed from demonism”. Fil-pag. 50 jinghad illi “n
many religious organvisations, images and paintings are used
in worship’’; n mbaghad jinghad ‘‘this shows that the usage
originated with Satan the devil to deceive the people”. Fil-
pag. 58 jinghad :— *“The mask is down! The truth of God's
Word has ripped it off, and ‘organised religion’ stands exposed
as heing not of the Lord God and Christ, but of their enemy
Satan the Devil. It stands stripped of its Christian profes-
sions, and stands naked as being demonism. Religion is re-
vealed as the unchangeable foe of Christianity’;

Il-ktieb intitolat ‘‘Intolerance’” origina minn incident i
New Jersey, u diversi mili-invettivi huma diretti kontrg dawk
li hadu parti f'dan l-in¢ident; izda hemm anki attakki aktar
irenerali. Jinghad fil-pag. 19 :(— “"Following the days of the
Apostles, true Christianity continued to grow. and the Ro-
wan Emperor Constantine, manifestly for a selfish purpose.
formed a state religion and labelled it Christianity on earth™.
Fil-pag 30, ghal “‘clergy’’ ta' ‘‘organised Christianity’’, jin-
vhad :— “‘By their action .they have identified themselves as
being against God and for his enemy the Devil”. Fil-pag. 40
ghal ‘“*Catholic Hierarchy’’, jinghad :— ‘“They have prac-
tised religion and use it a8 a meanz of extracting great
amounts of money from the poor and honest people. They
tell the people each side to pay one-half the cost. You must
choose whether to follow the Devil’'s representatives or to
follow Christ. You must hear the truth in order to know which
way to go. The truth is found only in the words of Jehovah
God™'. 8ija fil-qoxra ta’ barra, sija pag. 151, hemm stampa li
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tirrapprezenta, {ost ohraju, wenbru tal-klern Mwod i ina hux
ertament rispettui; ‘

Minn dawn Y-estratti }i, biex nftiehem is-sehtenza, il-
Qorti tabilfors kellha tirriproduei. jidher illi min kiteb dawk
it-thiet kotba ma zammzs rubu fil-“lunits of decent controver-
sy’ Ma' arguwenti li, anki jekk falla¢i, jistghu almenu jit-
qiesu *"dispassionate’’, huwa zied “'fanatical abuse’’ u ‘‘scur.
rilous attacks upon individuals”. I1d-Dottrini tal-Fidi Nisra-
nija gew mhux biss kombattuti b'argument: li, anki jekk zbal-
jati. almenu huma temperati fit-ton, imma ma’ dawn l-argu-
mentt zdiedet l-itriverenza u i “seofting”’, fimkien wa’ im-
putazzjonijiet gravi ta’ dizonesty fuq '‘sacred persons” u “‘ob-
jects”’.  Biex tigi kombatfuta d-dottrina tal-Purgatorju »na
kienx hemn bionn jissemina l-allegat inéident ta’ Gregory
the Great, u lungas kien hemnn bzonn li jintuzaw il-kliem
“fraud’”’ u dawk ta’ “‘obtaining money under [alse preten.
ces', u lanqas ta’ |-air raid shelter” | anuuenokké bawtur
ma riedx jixhet ir-ridikolu fuq dak 1i kien qieghed jattakka.
Biex tigr kanbattuta d-dottrina ta’ l-imnmortalita tar-ruh, wa
hentnx bzonn 1 tissej,ah bhala I tigi *‘from the demons™, u
lanyas jissenimew l-annimal. L.aggett'vi ta' ““diabolical, Je-
veptive, frandulent..... . vo.. " ua ktenux mehtiega biex l-aw-
twr juhid dak B deherlu 6 ried jphid fug is.sutfragi ghall-
erwieh tal-Purgatorju. Biex jigi kombattat il-Misteru tat-Tii-
nith ma kienx mehtieg li jinghad 1i gey mmn “‘demonism’.
Ir-Religjon in generali, bii-kleru ta’ waghha, jissejhn bhala
alleat’ ta” Batzana o bhila phedewwa tal-Kristjanezniu. 11
Kattoliciziiu my hux. skond lawtur, blief mezz biex jigu ex-
torti 1-flus. Min hu mal-Fapa bu kunsidrat mill-awtur bhala
It hu ma’ Satana stess;

Dan kollu ma jistax ma jkun: offepsiv ghas-sentiment:
religjuzi. Ir-Religion, bhala kompreadenti ‘sacred persons or
objects™, hi ndubbjament vilifikata, u rapprezentata f-estrat-
ti fuq riportati bhala ‘‘cheat”, biex wiehed juia l-kliem tal-
kawza ta’ Tayvlor fuq citata, Jew, fil-kliem tal-kawia 1a' Ja-
cob llive (Starkie, Folkard Edit. pag. 396), ‘‘spurious and
chimerical and a piece of forgery and priesteraft”. lr-rimarki
fuqg riportati jtendn N jwegirka s-sontiment; tal-kredenti billi
jipproducu disprezz tar-rebigjon v i-klern;
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Kwanta ghall-““wens rea”, ghandu jinghad. illi fmpu-
tat. walti, weta baghat kotba simili lil maltin kattohici, fMal-
ta Kattolika, fe;n 1-*‘established religion’" hija r-Religjon Kat-
tolika, ma setax ma jridx il-konsegwenzi naturali tal-ghemil
tieghu. 1i ¢joé jweggahs s-sentimenti reiigjuzi ta’ fiadd iebor:

" Inghad a propozitu, fil-gurisprudenza ingliza, “'a party
must be considered. in point of law, to intend that which is
necessary or natural copsequence of that which he does’" (Rex
vs. Hatvey 2 B & C,p. 264). U ).-Harris (Wilshere Edit..
pug. 2%6) johid :—— “‘If a wman voluntarily does on act from
which harm naturallv arises, he is deemed te intend harm'’.
Ghalhekk xejn wwma jiswa lill-imputat li jghid L ha qassam
dawyn i-kotba biex—kif qal hu—'"idawwal’’, ghaliex hu ma
setax, fi¢c-Cirkustanzi tal-kaiz, ma jkunx jaf l-effett li Jista®
jkollhom dawk il-kotha; u konsegwentement hu prezunt b
ried dak l-effett. Dan apparti l-osservazzjoni assennata ta’ li
Starkie 7loc. ¢it.) illi ““as a matter of discretion and prudence
"it might be better to leave the discussion of such matters to
those who, from their education and habits, are most likely
to form correct conclusions............ " Langas tiwwa biex tneh-
hi l-**mens rea’” l-osservazzjoni tad-difensur fis-sens illi 1-kot-
ba {dawk ezaminati n ohrajn) gew mibghutin lil nies kolti. v
mhux ta’ ftit edukazzjoni, u li ghalhekk l-imputat ma setax
kelin lintenzjoni i jqarraq lil hadd iehor; ghaliex jista' jidi
fa¢ilment ribattut il l-intent ta’ win jaghti rubu ghal pro-
paganda simili hu aktar maggunt jekk titqarraq persuna kolta,
b fucili hi stess inbaghad tigbed miaghba ohrajn anqas kolti.
willi persuna ta’ istruzzjouwi skarsa 1i ma jkollha ebda nfluwen-
za fuy ‘hadd iebor; . .

Ghalhekk din il-Qorti tagbel filli tirritjeni lill-lmputat
hati skond 1-akkuza, pero fuq il-konsiderandi i esposti. li jid-
differixxu ghulhekk minn dawk li rriteniet }-Ewwel Qorti
f'dan is-sens : fil-fehma tal-Magistrat, il-fatt i jkun hemm
erruri dommatiéi {u kwindi ereziji) u sentimenti anti-katto-

hiei hn higsaiind ohalhtar ilrnn hamm e maat » ] Tomhallad aa
RiLEy 1IN WILOU PO RIIMIUAUA iUl OULIN LSLGeV , ATHLIALIOL §G-

denti, invede, Jirritjeni -illi mentri ghall-finijiet spiritwali,
hemm H.*‘blasphemia haereticalis” meta ‘‘manifestum errn.
rein continet” (ara Bellacosa—Theologiae Moralis Rudimen-
ta, pag. 43 u Devoti—'‘Institutionum Canonicarum’’, Lib.
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TV, pajr. 185, u xejn aktar ma hemm bzonn, ghall-finyiet
perd tar-reat ta’ ‘‘hnpiousness’ jew ‘‘blasphemy” ‘‘in foro
saccalari’ hemni bzonn i jkun hemw l-uzu ta' kliem ‘‘in-
temperate’’. ossija ‘‘offensive’”, b'mod i tista' tigi dezunta
L.intenzjoni *‘to wound the feelings of believers’';

Kwantn ghali-piena, peress li ma jirnzultax mlll-stt";t
protesswali 1i l-imputat ma keilux sal-lum kondotta ta]hu,
tista’ tinghata 1Ho, ghal din id-darba, l-alternativa ta’ piena
ta' fus; speéjalment billi l-konsenja spontanea tal-kotba I
hu vhamel lill .-Pulizija wriet ¢erta resipixxenza fl-impatat;

Ghal dawn il.motivi:

Tiddeéidi;

Billi—ghalkemin ghal motivi dversi—tikkonferma s-sen.
tenza_appellata u tichad l-appell. Il-piena tkun dik tal-malta
ta’ £25, tithallas Zmien tnax-il gurnata mil-lmn, Liema piena
hi, minn iasa, dikjarata konviitibily tart. 16 l-abhar proviso
Kap. 1. ¢ ke ta’ nuqqas ta” hlas, fil-prigunerija ghal zmien
hmistax-il gurnata. Tibqa'. koufermata l-konfiska, Tr-Regis.
tratur ghandn jiehu hsieb li dawa 11-kotba ma ji,t,'{rux fl-idejn.
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