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23 ta" Frar, 1950.
Imhallef :
L-Onor. Dr. W, Harding, B.Litt., LL.D..
Nolegg — ‘‘Perils of the Seas’* — Danni — Forza Magguri —
Bastiment — Kaptan «— ‘‘Ship-Owner?’ —
Artikln 410 tal-Kap, 17.
John Aquilina versus Giovana: Coleire «a, (M

Th-neledgajant wia hiax vesponsabili glod-danni It -ssofri l-merkanziju
fil-kors tol-viagg mohaebba violenza ta' Lelementi—nh u bokar.

Faa jekk tl-bastiment ite espost . ghall-vjolenza ta’ dawk I-elementi
winkabba fitija trn-noledgiant, ma hemme lok ghall-cienziont fre-
ghin minn dik ir-responsabilita.

Waielied miu-obﬁgt; tal-kaptan hwwa Jak 1 jitleg ghall-viagd mitlaktay
fis possibili; u ghall-obligi tal-kaptan huwa responsabili wkoll iz
“ship ownes’’. Ghaldagstant, jekl il-kaptan jirridarde Lpartenza
tal-Gastiment minghajr raguni tajba, Auwwae jongos minn wieked
mill-obligi mpliéiti tieghe, u ta’ dan in-nugyas firrispondi kol
- ‘ship-ewner’ .

Ghalhekl, jekk minkabba deiomien industifikal tat-ttug tal-bastiment,
dan jiltaga’ ma’ maltempats li- ma kienz iilfage’ maghho kieku
telag mete kellu fitlag, wominfiabbe ail ibmaltempata Lmerkaneije.
“figrilha- l-l%; dik d:hsnra we hix effeld ba’ forda maggurt - -


ruth
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ma hsara dovete ghall-litiju tal-.' aptan, b ghelihe firrispondi

n—vwleugajunt
- Li-Qorsi, — Rat l-att taé-Citazzjoni i fiha-l-attur ippre-
metta illi permezz ta’ kuntratt $a’ nolegg, iffirmat £il-6 ta’
Novembru 1946, bejn Messrs. Albanozzo & Co. ghan-nom ta’
l-attur u Messrs, Carmelp Caruana ghad-diita konvenuta, )
attur ipnoleggja minn ghand id-ditta konvenuta l-vapur ‘‘San
Goeg M."", u dan sabiex l-istess vapur imur Tripli biex jghab-
bi minn 200 sa 250 barri u minn 80 sa 100 majjal, u jgib l-is-
tess kariku Malta, bin-nol u taht il-kondizzjonijiet fl-1stess kun
tratt specifikati; fost liema kondizzionijiet kien hemm dik i
Fattur kellu jghabbi kaxex ta’ bajd frisk, u eventwalment
merkanzija obra sal-kumplament tal- bastlment illi Lkonve-
nwt, kuntrerjament ghall-kondizzjonijiet tal-kuntratt ghabba
kwantith ta’ btietl 1a’ linbid u merkanzija ohra tieghu, u
b’bekk ubux biss il-majjali mghobbija kellhom spazju tant
ristrett illi saritithomn hsara kbira, izda wkoll, sabiex jaghmel
dina t-taghbija kuntrarja ghall-kondizzjonijiet tal-kuntratt, i}-
bastiment gie mdewwem fit-tiuq tieghu minn Tripli ghal
Malta, b’'mod ilii l-bastiment iddawwar izjed minn gurnats
fil-port ta” Tripli, u telag minn hemm fis-7 a.m. tal-Hadd, 17
ta’ Novembru 1946, u wesal Malta fit-8.35 a.m. tat-Tlista, 19
ta’ Novembru 1946 ; illi kieko ma tilefx iz-Zmien biex jisten-
na u jghabbi l-imsemmija btieti ta’ l-inbid, il-vapur kien jit-
lag minn Triph almenu 24 siegha qabel u kien jasal Malta
mhox izjed tard mit-T'eejn, 18 ta’ Novembru 1946, filghodu ;
il fil-vjagg tieghu minn Tripl bil-kariku fuq Imsemmi, bejn
it-Tnejn, 18 ta’ Novembru u t-Tlieta, 19 ta’ Novembru 1946,
il-vapur. iltaga’ ma’ maltemp qawwi, li beda t-Tnejn fil-ghodu
u tqawwa izjed matul il-lejl bejn 1t-Tnejn u t-Tleta; u illi
minhgbba fi-istess waltemp, il-barrin ta’ l-attur batew hafna
u sebgha mionhom mietu, u b'hekk l-attur gie jsofri tell u
heara ; u talab 1i, wara i tkun premessa kwalsijasi dikjaraz-
zjoni necessarja u moghti kuil provvediment opportun, jigi
minn dina -Qorti dikjarat illi l-konvenut nomine huwa rea-
ponsabili minhabba fid-dewmien fuq imsemmi fit-tluq tal-va-
pur ‘San Gorg M." minn Tripli, dewmien dovut ghar-ragu-

(*) Ceduta 8-Appell 26, 6 '50.
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ijiet fuq indikati, tad-denni ii sofya l-aftur ta’ telf u hsara
fil-barrin, kagunat mill-meitemp waqt i-vjagg minn Triph
ghal Malta —- danni i jigu likwidati {'gudizzju separat. Bl-
fspejjez ; ' .

Rat in-ueta ta' l-eéCezzjonijiet tal-konvenut nomine, L
fiha dan qal It d-domanda hija infondata;

Lzaminat l-inkartament tal-process fi-ismijiet '‘Aquilina
vs, Coleira’’, Citaz, 37 ta’ 1-1947, deciz mill-Qorti ta’ J-Appell
fis-27 ta’ Gunju 1949;

Bemghet id-difensuri ;

lkkunsidrat ;

1Ui, gha!l dak ji jirrigwarda l-provi, il-kollitizanti ghamlu
riferenza ‘wholesale’" ghail-previ wmigbura fil-pro¢ess fuq im-
semnmi (ara verbal f'dan is-sens fol. 16 ta’ dan il-process) ; a
ghalhekk i-kwistjoni odjeraa ghandha tigi rizoluta in bait
ghal dawk il-provi;

1l f'dak il-process i-sttur odjern kien talab id-dikjaraz-
Zjoni ta’ responsabilith tal-konvenwt nomune odjern ghad-dan-
ni li bu sofra fl-okkazjoni ta’ l-istess nolegg odjern, konsis-
tenti fil-perdita ta’ hames barrin u 21 majjal, ““minhabba tagh-
bija difettuza’” ;

- Lli din il-Qorti, diversament presjeduta, kienet laqghet it-
talba ; )
il l-konvenut nomine ghamel appsl kontra dik il-pacti
tas-sentenza dwar il-barrin, u ssottometts li, in kwantu ghall-
barrin, |-Ewwel Qorti kienet iddecidiet fuq kawiali diversa.
¢joé l-maltemp 1i 1taga’ mieghn l.vapur minhabba fid-dewmien
kolpu tal-konvenut. u mhux fug il-kawZali ta’ taghbija di-
fettuzs. I)-Qorti ta’ 1-Appell, fis.sentenza taghha fuq éitata,
lagghet din id-deduzzjoni u rrevokat l-ewwel sentenza, ghar-
rigward tal-barrin; biss irrizervat favar l-attur, anki konira
l-istess konvenut nomine, u anki in riferenza ghad-danni li
hu sofra in rigward ta’ dawk il-barrin, kwalunkwe azzjoni
ohra fuq kawzali diversa; '

Ill: appuntu bié-Gitazzjoni odjerna l-attur gieghed jidde-
duéi l-azzjoni tieghu dwar il-barrin, ‘‘bazata issa fuq il-kawza-
li ta’ maltemp’’, precedut mid-dewmien kolpvz tal-konve-
nut ; °

Tkkunsidrat ;
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1tli deher mill-provi illi l-atiur jnnoleggja dan il-bastiment,
u bhala noleggjatur kellu jghabbi minn Tripli minn 200 ea
230 barri v minn 80 sa 100 majjal, ''sotto e sopra coperta’” ;
u barra minn hekk, gie pattwit fil-kuntratt tan-nolegg illi ‘il
noieggiatore si obbliga di caricate casse di uova fresca ed even-
tuainente altra meree, fino al completamento de] bastimen-
W'

1l miki-log-book’ tal-kaptan, 1i estratti minnu jinsaba
ezibiti fol. 36 et seq. tal-process l-iehor. jirmzulta 11, ghal-
kenua w-rih beds jizdied fil-leji tal-Hadd, 17 ta’ Novembru
1947 (infattl skond il-kalenduzzjonijiet fil-''log-book™, mentri
fl-1 p.an. hemw “wind ferce 2 to 37, f'nofs il-lejl hemn “'wind
increased t& 6°), u ghalkemm I-ghada, it-T'oejn, 18 ta’ No-
vembru 1946, fl-4 a.m. ir-rih kompla jizdied (fil-"'log-book’’,
infatti jinghad “wind nereasing 6-7""), eppure hu car, skond
il-““log-book ", illi l-aqwa ta.-maltempata kien fil-lejl bejn it-
Tnejn, 18 ta’ Novembru 1946 u t-Tlieta, 19 12" Novembru
1946, Jirrizulta wkoll mill-""log-book’ illi kien fs-6.30 a.m,
tat-Tlieta, 19 ta’ Novembru, li l-bastiment wagqaf biex jarmi
I-bahar l-unnimali mejta — dawn qabel ma nstemghux; u
ghalhekk hu éar 11 l-annimali mietu appuntu fit-traversata tal-
lejl fug imsemmi, meta t-tempesta lahqget l-apiéi taghha;

My hemmx bzoan jinghad li skond il-ligi (art. 629 u 636
i) Kap. 15 — liema artikoli huma bazati fuq l-urt. 239 (6)
u 695 tal-Merchant Shipping Act}, kopja awtentika tal-*‘log-
Look’ taghmel prova tal-kontenut taghha sa prova in kun-
Trarju; )

Il-perit adoperat fil-kawza l-obra (u <ertament, meta l-
partijiet ghamlu riferenza ghall-provi tal-kawza l-ohra, hija
inkluza anki l-prova tal-perizju) ikkonkluda, kwantu ghall-
barrin, 1t dawn, ghalkemm matul il-vjagg kienu marsusin u
Latew ukoll, perd, bl-ispazju sija pure ristrett i kellhom, kie-
nu jastu Malta hajjin; ghaliex buma annimali li jifilbu -l-istra-
pazz ; perd fil-kondizzjonijiet !i kienu, mietu minhabba l-mal-
temp ; N

p(u‘rha.‘:hekk jongos li 1-Qorti tezamina l-pont jekk kienx
hemm mill-parti tal-konvenut dewmien kolpuz li, kisku ma
kienx hemm, kievet tigi evitata dik il-malterapsts; fi kliem
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1ehor jekk il-bastiment giex assoggettat ghall-"peril of the
sea’’ minhabba 1-fatt kolpuz tal-konvenut ;,

Ikkunsidrat fug din il-kwistjoni ;

1lli jekk id-dewmien kienx kolpuz jew le jiddependi mill-
pont jekk il-konvenwut kellux jew le d-drite 1i juhabbi I-btieti
tw’ [-mbid li l-karikazzjoni taghhom, ki jrrizulta mill-provi.
ikkagunat id-dewinien. Le-attur isostni Li n-nolegd kien tota-
li, b'mod li kien ghall-bastiment kollu, ¢joé ghall-kupaéitd tie-
ghu intiera, mentri l-konvenut jsostni i n-nolegd ma kiepx
totali;

1l-konvenut, biex jussodu t-tezi treghu, issottometta ilh
V-kliem stainpati fil-kuntratt '‘libero per la sua intiera e salu-
tifera portata’’ gew imhssrin gabel g gie flirmat i-Kuotratt.
Imma |-Qorti tirrileva illi l-kancellament ta’ dawk il-kliem
ghandu gl interpretat konsistentement mal-kliew l-iehor tal-
kuntratt tan-nolegg. Issa, uktur W-isfel fl-kuntratt, hemm
ir-rizerve li Zamm Albanozzo ghall-attur (ara xhieda ta™ Car-
melo Caruana fol. 42 tal-pro¢ess l-iehor), koncep.da bil-kliem
wanosknttt, “*il noleggiatere si obbliga di caricare casse di
uova fresca ed eventualmente altra merve fino al completa-
mento de) bastimento’’.  Issa hu ¢ar i, jekk [-attur Zamm id-
dritt 1 jikkompleta hu stess it-taghbija totali tal-bastiment,
dan ir-rizerva mhyjiex konéiljabili ma’ dak li jippretendi L-kon-
venut, It ha kien liberu jghabbi merkanzija ohra. U ha ta’
min josserva illi -klawsoli manoskritt; jirbhe lklawsoli stam-
pati — dan skond il-gurispradenza kostanti n pacifika tal-Qra-
ti Inglizi (ara n-numra kbir ta' gudikati citati fin-nota (h?
pag. 371, Vol. 30, Hal%bury's Liws of England), fejn ap-
puntu jinghad ili fie-"charter-parties™ “'more we}ght i to be
given to the written than te the printed terms’’; ﬂhar-ragum
Ltf spjegata minn Lord Elenborough fis- sentenza ““Roberston
vs. French’ (1803) 4 East, 130, p. 184, illi “the written
terms embody the special stipulations which the parties, after
conslder&tlon of all the circomstances, heve introduced for
the purpose of meeting their special requirements’ (ara wkoll
sentenza Trib. ta' Genova, 28, X. 95, Teopold vs. Gabella,
Coen, voee Commercio Marittimo, §318)

Anki jekk, ghall-grazzia ta’ argement. pnOhad i hemm
xi’‘ambigwitd, allara, in bazi ghall-prinéipju li “‘parol evidence,
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sithough 1ot wdiissible te:vary the terms of the . charier-par-
ty, is sdnnssible W explain them if wmbiguous’’ - (ara gudiks-
t1-<ikati, nota (m) ibidem, pag. 368}, hemm ix-xhieda ta’ i-
istess Garvana fejn gal li-Aibanozzo, agent ta’ l-attur, kien
soltu jirrizerva lsispaziu superfiuwa biex jista’ jimpedixxi’ ne-
guzjaute vhra b jgibu kariki huma. Jekk -imbaghad H-kon-
venwt- 1rid isostni i kiew hemm dak li jisse[jah “‘an indipen-
derit wlatéral sgreement ', fis-vens li hu seta’ jgbabbi btieti
ta” | inbid, 1-Qorti hi tal-fehma li i-konvenut ma wasalx biex
jippreva dan, ghaliex hu car mill-provi li, anki jekk l-attur
fl-ahbar akkonsenta 1 jitghabba inbid, akkensenta perd taht il-
kondizzjeni 1i jkun hemm spazju-biszejjed ghal-annimali; u
niir-relazzjoni partikolureggjata ta’ l-espert adoperat jirrizults
li dan i-mpazju ma kienx hemin, u l-provi jsostnu ezuberante-
nietrs dik d-Ronkluzjont, ' :

(+hurtekle it-taghhija ta’ l-inbid kienet kolpa kontrattwali
nrl-party tal-Konvenut ; '

Mill-provi jirrizulta wkoll illi kienet it-taghbija ta’ dan
Librd 1i ikkagunat id-dewmien fit-tlag tal-bastiment minn
"Lripli, kif fugq imsemmi. Deher mill-provi, infatti, li l-kap-
tun dam jisteana gurnata shiha, ghaliex 1-inbid ma kienx lexc
fuq ikbankina. Intilfet b’hekk gurnata shiba; u l-bastiment,
minflok oia telag minp Tripli «-Sibt filghodu; 16 ta’ Novemn-
Lru, 1946, telaq il-Hadd, fis-17 tax-xahar;

Tkkunsidrat ; . _

Lifi chalhekk ~a igsa l-provi juru li l-barrin mietu bhaly
effett tal-maltempata, uli l-bastiment ma kienx jinkontra din
il-malte mpata kieku ma kienx bemm il-kolpa kontrattwali tal-
konvenut, konsistent: filli hu ghablba, bla jedd, inbid, u filti
din lkarikazzjoni ta’ linbid irritardat it-tlug tal-bastiment
b.gurnata ;

[l fil.kuntratt tan-nolegg hemm is-solita ezenzjoni ta’
responsabilita tan-moleggjant, koncepita b’dawn il-kliem (fol.
11 Dok: X tal-process l-iehor) :— 11 fatto divino, gli impe-
diment prineipi, incendio, e tutti i pericoli di mare, fiumi,
e nasvigazioni di qualungue natura, nel corso del presente viag-
gie, eccettaatt’’. B'dawn il-kliem in-noleggjant, kif ighidu l-
awturi Tnglizi, “‘contracts himeelf-out of liability'’s
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1l £dan i-kez, 1-ecéezzjoni rilevanti hi dik dwar ‘‘perils
of the seas’' — liema frazi giet definita {'divers: kawzi li gew
quddiem il-Qrati Inglizi (ara Nugent vs, Smith, 1, C.P.D.
19, 423; u Thames and Mersey Marine Insurance Company
vs. Hamifton, Fraser and Co., 12 App. C. 454) bhala li tfisser
“all kinde of marine casualties, such as shipwreck, foundering,
stranding, etc., and every species of damage to the ship or
goods at ves by the violent and immediate sction of the winds
or waves, not comprebended in the ordinary wesr gpnd tear
of the voyage, or directly referable to the acts and negligence
of the shipowner or his servants a8 its proximate cause™ ;

Illi kieku l-kwistjon: prezent: kellha tigi valjata sempli-
cistikarnent in buzi ghar-ragunament Ii l-mewt tal-barrin giet
kagunata by the violence of wmd or waves™ , u kwindi ‘‘sic
et tinpliciter” taqa’ taht il-klawsola ta’ l-ezoneru tan-noleg-
gjant mir.responsabilith ‘ieghu, allura l-argument kien jista’
teqaf 'dan il-pont; ghalsex dan kien tkun “‘a peril of the
sea’’. Hekk, t'kaz analogu, gie dec¢iz illi "'where horses on
buard were injured in a storra by the rolling and pitching of
the ship, and by kicking one another in the confusion, so that
they died, the loss was cons:dered to proceed from a peril of
the sea’” (Carver, Carviape by Sea, p. 128) ;

IHi perd, i-attur qieghed isostni illi l-ba-timent gie es-
post ghal dek I tissejjah “elemental visence™ - vjolenza ta’
l-element: rih u babar — munbabbe d-dewniten mgustifikat
tan-noleggjant. Kieku l-partenza minn Tripli saret bla dak
id-dewmien, i#-maltempata kienet tig) evitata ;

Tkkunideat fug dan il-pont

Il hu pacifikament ricevet bba's principju generali illi,
kif caserva I-kompjunt Imhallef Dr. Luigi Camilleri, -ppell
Infarjuri “'Ciantar vs. Gatt' 15 ta’ Mejju 1926, ‘“‘Veffcacia
del vaso fortuite e delia forze maggiove, quuli mezzi liberatori
da¥lu responcabilith, cessa quando questi avvenimenti sieno
preceduti da dolo o colpa dell’agente’”. F'kazijiet simili, kif
ighid il-Chironi (Tratt. Colpa Extra-Contratt., Lib. II, no.
542 bia), “da tale stato illecito ebbe esistenza diretta i1 dan-
no, sebbene pais derivato dsl caso fortuito ¢ dalla forze mag-
giore’’. F'dawn il-kazijiet il-""via major”” ma tiskagjonax 0l
min jinvoksha; ghaliex '‘culpa praecessit casum'’ ;
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I'li fid-dottrina u l-gurisprudenza tal-kummeré maritti-
mu, dan il-prinéipju réieva applikazzjoni specifika u kossanti.
Fir-Roxoe's ‘‘Admiralty Practice’”, 3rd. Edition, pag. 193,
hemm citat il-prinéipju, fuq l-awtorith tas-8entenza mognti.
ja winn Lord Macnaghten, fil-kawza The Xantho, 1887, 12
App. Case, 503, Hli, ghar-rigward ta’ l-eZoneru ter-responsa-
hilith tax-*‘ship owner™ ghal “‘acts of God’’, fosthom ig-sinis-
tri tal-hahar, ‘‘even in cases within the very terms of the ex.
ceptien in the bill of ading, the ship owner is not protected
if any defawit or negligence on his part has caused or contri-
buted to the loes’’., L-Imhallef Ingliz Lord Watscn, fil-kaw-
za Hamilton vs. Pandorf, li giet quddiem il-House of Fords
bhala Qorti Buprema (1887, L..J. 57. Q.B. 24 — 12 App. C.
518}, presjeduta minn Ford Halsbury, qal hekk :— ‘*“When
a ship owner, who is bound by the implied terms of the con-
tract to carry with ordinary care, claims the benefit of the
exception, the Court will, if necessary, go behind the proxi-
mate cause of damage, for the purpose of ascertaining whe-
ther that causre was brought into operation by the negligent
act or default of the ship owner, or of those for whom he ‘is
responsible’”” (ara wkoll Carver’s ‘‘Carriage by 8ea™, 6th.

edit., pag. 126) ; :
Jinghad l-istess fil-Halsbury, Laws of England, Vol.
XXX, Hailsham Edit., pag. 317 :— “‘............ if it is shown

that the excepted peril would not have cauvsed the loss or da-
mage but for the negligence of the ship owner or his' ser-

VaNES. ..o, the ship owner will nat be entitled to rely
on the exception’’;
Aktar tard, l-istess awtur ikompli jghid :— ““To escape

liability the ship owner must show that the loss or damage was
caused by one.of the perils excepted in the contract of affreight.
ment, If he does so, he will escape liability, unless the plain-
tiff establishes that the loss or damage would not have oc-
curred but for some breach of one of the ship owner's imp!ied
undertakings’™’ ;

Ma hemmx bzonn jinghad li wiehed mill-obligi tal-kap-
tan, u kwindi tax-‘“‘ship owner’’, hu dak li jitlaq mill-aktar
fis possibili (art. 345 Ch. 17). “The voyage”’, jinghad fil-
Carver, ibidem, pag. 393, “‘ought to be commeneed without
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needless delay”. -Jekk il-kaptan jonqes li jaghmel dan, sllu-
ra jkun hemm “bresch of oue of the ‘ship owner’s implied
undertakings’’. - Is-sentenza -moghtija mill-Qrati Inglizi  fik
kawia Siordet vs. Hall. 1828, 4 Bing. 607, tattalja ruhha ferm
chall-kaz presenti fil-prinéipju minpha stabbilit b'dawn il-
kliem =— “‘The exception does not apply where, though the
loss is occasionied by the act of God, the efficient cause, with-
out which the aet of God would not have been operative, was
negligence’'.” Minghajr dak id-dewmien -it-tempests ta’ dak
il:lejl partikulari ma kienetx tkun operativa fuq il-barrin ta’
-attur; -
Tnistess ighid il-Hurst — “‘Comm. Law, The Carrage
by Sea’’, pag: 116:~— ‘‘Exceptions in a charter-party or bill
of lading, exempting & ship owner from liability, will not pro-
tect him where the circumstances within those exceptions
have been-brought sbout by a breach of contract or duty on
the part of the ship owmer........ .. .../" — ghal liems. prin-
¢ipju dan l-awtur jinvokm lLawtoritd ta' zewg gudikati tal-
Qrati Inglizi, minnu éitati in kalée fin-nota (m). Hekk, per
eZempju, il-piraterija bi hsara tal-merkanzija kienet kunsidra-
wa bhala “‘act of God’’, n Chief Justice Hale kien qal, a pro-
pozitu -— '‘By the Civil Admiral Law, the owners are not
responsible for a robbery by pirates ' sea’’. T. Abbot, perd,
li fit-trattat tieghu “‘Taw of Merchant Ships'' pag. 817, jié.
éita dan id-“'dictum’’ ta’ Chief Justice Hale, kien pront jis-
soggjungi, fuq 1awtoritd ta’ 1-Emerigon, tom. 1, p. 532, min-
nu éitat fin-niota (p) :— “‘This, however, is to be understood
only in case the ship does not fall into the hands of pirates
by sy negligence or fault of the master’’. Ii-Carver (loc.
&it.) jiddita kaz — *“The Withelm'’ (1866}, 2 Asp. M.C. (0.8))
343 — Y fih kien hemm fattezzi analogi ghall-kaz prezenti, ta’
bastiment li gie indebitament imdewwem minn noleggjant, n
sadattant lahqet giet il-glata (‘‘frost”’) b'mod 1i 1-bastiment
inqabad fiha ghal Zmien twil. Non ostanti li 1-“‘frost’’ hija
"'vis major’’, ta’ l-elementi naturali, b’dan kollu x-"‘ship ow:
ner’" Fie ritenut responsabili versu n-neleggjaturi ghall-hsara
li batiet il-merkanzija ; '

" “Ighid il-Carver a propozitu :— ““The voyage must be com-
menced without needless delay. If there has been an impro-
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per Joss of time after the goods have been delivered for ship-
ment by the shippers, and damage or loss results, the ship-
owner is answerable. Thus. where there has been negligent
delay in provisioning the ship, so that she was detained at
the pert of loading, and was, consequently, frozen up there
for a long time, the ship-owner was liable to the charterers
for consequent damages’’ ; .

Del resto, it-Ligi Maltija (art, 410 Kap. 17) tari éar li
ssegwi din it-teorija. Infutti, f-artikolu Gitat jinghad illi, jekk
i-vjagg, sija f-inizju teghu kemm fil-kors tieghiu, jigi sospif
temperaneament minhabba f’embargo jew forza magjuri oh-
ra, allura ma hemmx lok ghad-danni, kwante volte ma jkunx
hemm htija tal-kaptan jew tan.noleggjant;

1lli fil-kaz prezenti hu éar illi, kiekn l-bastiment ma giex
indebitament imdewwem fil-partenza mill-konvenut, kif gh
nghad. il-maltempata kien jevitaha; u ghathekk il-htija ial-
konvenut ‘‘contributed to the lose’”, jew ‘‘brought into oper-
ation the exception”; il-hsara ‘‘would not have occurred’,
kieku ma kienx hemm dak id-dewmien kolpuz, u t-tempesta
k'enet tkun ‘‘not operative’” ghar-rigward tal-barrin ta’' l-at-
jor; ’

Tkkunsidrat ;

TNl f'kazijiet simili l-klawsola ta’ l-ezoneru ma tiskagunax
lill-konvenut malgrado 1-*‘peril of the sea’, anki ghal dottri-
na ohra ricevuta {'materja nawtika. Fil-kuntratt tan-nolegg
regoanti din il-kawza (Dok. X tal-process l-iehor) hemm il-
klawsola “'Tl capitano procederd al piti presto possibile diret-
tamente per Malta’., Ighid il.Halsbury (Vol. XXX, pag.
292) :— ‘‘Time<harter parties frequently provide that the
captain shall prosecute his voyage with utmost despafch’.
Tssa, meta hu hekk, “‘the ship owner will be liable to the
charterer in damages for any failure by his servants or agents
to womply with this stipulation. Moreover’”” — u hawn hu }-
pont importanti ta’ din id-dottrina — ‘‘a breach of the stipul-
ation may amount to a deviation''. L-istess il-Hurst (op. éit.
p. 177) ighid =— “‘In other words, undre and unjustified de-
lay will have the same effect as a deviation from the usual
coutse”. Tssa dan l-effett — u hawn hi l-importanza ta’ dan
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il-prinéipju fil-fattispeéje ta’ dan il-process — hu preéizament
illi n-nolegg@jant ma jkunx ksta’ aktar, {’kaz ta’ dewmien kol-
puz, jirreklama l-beneficéju ta' l-acéident edcettwati fil-kun-
tratt. F'dan il-kaz, 1a darba kien hemm dewmien kolpug, il-
konvenut ma jistax aktar jinvoka favur tieghu l-e¢éezzjoni sti-
pulata fil-kuntratt, tal-'‘periceli di mare’’. Fatt simili “‘pre-
cludes the ship owner from relving on any exception in hig
favour contaimed in the charter-party, and rendets him lable
for any loss or damage to the cargo, unless he can show that
this loss or damage must have nceurred even if there had heen
ne deviation” (p, 293 Halsbury). Ighid il.Hurt (op. &t.
pag. 125) — "' . the benefit of exceptions contained
in the contract of carriage wil] be lost’’;

Ghandu jigi osservat {i ghall-applikazzjoni ta’ dan il-prin-
¢ipju ma hemmx bzonn i r-riskju jkun gie awmentat ; ankor-
ké roriskju baqa' ta’ l-istess entitd, il-fatt hu li Jkun gie alte-
rat.  “Devigtion’', ighd il-Hurst (p. 178), '‘may also be con-
stitnted by an unreasonable and inexcusable delay in the com-
mencement of the voyage............... This is on the principle
that the rwk is altered’’. U ftit qabel. dan l-awtur wera x'for-
za kien qieghed jaghti lifl-kelma “‘altered"’, meta qal “'altered,
thouzh not necessarily increased’’ ;

F'dan il-kaz ir-riskjn gie alterat . zhaliex, mentri bla dak
id-dewmien ir-riskju kien 1kun ghail.maltemyp )i seta’ jingala'
bejn is-16 u t-18 ta’ Novembru 1946, bid-dewmien jr-riskju kien
ghall-maltemp bejn is-17 u 4-19 ta’ dak ix-xahar:

Tkkunsidrat ;

Il ghalhekk '-konvenut hu responsabili avvolja 1-barrin
mietn bil-forza ta’ l-element; tan-natura, minhabba i dik il-
“vis major’’ kienet preéeduta minn htija tieghu li, kieku ma
kienetx hemm, il-*‘vis major’’ ma kienetx ikollha effett fuq
il-barrin ta’ l-attur. Hu anki responsabili ghaliex bid-dewmien
kolpuz, ammontanti dottrinalment ghal devjazzjoni, hu tilet
id-dritt li jinvoks favur tieghu l-ezoneru kontemplat fil-kun-
tratt tan-nolegg ;

Tkkunsidrat ;

Tlli ma tiswiex lill-konvenut l-osservazzjoni illi l-kawia
prossima tad-hsara kienet il-maltemp. Dan hu veru, imma hu
wko!l vern ‘in subjecta materia’’ (ara Lloyd v, General Iron
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Serew Collier Co., 1864, 3 H. & C. 284} illi ““The Court will
look at the ‘causa causans’, and the fact that the proximate
cause of the loss or damage is excepted will not avail the ship-
owner, if its operation was induced by his negligence...... o
Tl-fatt !i d-dewm'en ma kienx l-ahhar fiz-2mien ma jfisser xejn,
ghaliex hu paéifikn l-prin¢ipju illi “‘a negligent act may be
the affective cause of an injury though it be not proximate in
time, il it is the partilular incident in a chain of events which
has in fact led te the injury’” (Halsbury, Vol. XXIIT, p. 598) ;

Tkkunsidrat ;

Tlli fil-petizzjoni ta' l-appell fil-proess l-iebor gie osser-
vat mill-konvenut illi, meta ma hemmx terminu stabbilit biex
tigi ezegwita obligazzjoni, allura d-debitur ghandu jigi kostit-
wit in mora per mezz ta’ att gudizzjarju, biex jista’ jkun res-
ponaabili chad-danm. Apparti 1fatt 1i f'dan il-kaz l-obligaz-
zjoni tal-konvenut kienet li ma jdumx ma jibda l-vjagg u li ma
jehabbix merkanzija t'eghu (““di non fare’), u ghalheklk,
skond lart. 1171 Kap 23, il-kostituzzjoni in mora gsir bil-
fatt ta’ l-infrazzjoni stess, hu ¢ar Ii, f’dan il-kaz il-prinéipju
hu divers. Skond lart. 336 (1) Kap, 17, *'The master is
responsible for the goods entrvated to his care, but he 18 not
answerable for any loss or damage occasioned by reason of
any defect inherent in the toods or of circumstances beyond
his contrel’’. Tssa n-noleggjant hu responsabil: ghall-attijiet
tal-kaptan fl-iefera tad-doveri talkaptan bhala rmpjegat tie-
ghu. Qal Lord Kenyvon {(ara Carver, p. 389) — ‘‘The defen-
dants” — vwoldiri x-‘‘ship-owners'’ — ‘‘are responsible for
the aets of their servant In those things that respect his duty
under them............... " Ghalhekk )igi l-obligu tax-‘‘ship-ow-
ner” ‘“‘to deliver the goods in good order at their destination,
unless prevented by certain excepled perils (ibid. p, 12T).
Jekk, ghalhekk, ma hemmx difett fil-merkanzija, jew ‘‘vis
major’' effikaéi biex tesonera (bhal ma hemmx f’dan il-kaz),
ir-responsabilitd hi konsegwenza diretta tad-dispoZizzjoni tal-
ligi f'din il-materja partikulari. Il-kaptan, u per mezz tieghu
n-noleggjant, f’kaz simili jkun naqas mill-obligazgjoni tieghu
skond il-ligi ; u ghalhekk jirrispondi ghad-danni;

97—08. Vol. XXXTV. n. 3.
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INi 1-kwistjoni tal-previzjoni, ossija prevedibilitd tad-dan
ni, ma tidholx f'dan l-istadju. ghaliex £'din il-kawza qieghda
tintaleb biss dikjargzzjoni ta’ responsabiité, 1 mbux likwidaz-
zjoni tal-bsata ; u certament, jekk:il-konvenut naqas milli jik-
konsenja l-merkanzija fi stat tapeb, skend ma nghad fuq, al-
fura hu responsabili ghal dik il-merkanzia. Li-element tal-
previzjoni, jew prevedibilith, jista’ talvolta jidhol fil-gudizzju
tal-likwidazzjoni tad-danni, u, jekk 1kun ih-kaz, skond il-par-
titi tal-hsara li jintalbu;

Ghal dawn il-motivi ;

I1-Qorti tiddecidi;

Adezivament yhad-dikjarazzjonl mitiuba ;

Bl-ispejiez kontra l-konvenut nomine,

——— e et


ruth


