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30 ta® Marzu, 1957
Imhbailef:—
Onor. Dr. W. Harding, K.M., B.L:tt., LLD.

H-Pulizija versus No. 11228 Gunner Rocco Musen:

Taaffiku — “Pedestrians” — Negligenza

Fha? fein “pedestrian” jokrog fdagga quddiem cer w jikirealu omer-
geaza, w dak iFCpedestrian” jigE milqur mili-karrozza, miliee hiz feiied
i-fure IF A-"pedestrian”  kien inkawr bhiex l-imputar jista' jecceppivxi
d-difiza td-"inevitable accident”. Jekk {-impurar kellu tort, vhax Lien
qicghed isug ki speed 1ali If ma serghax jinkontrg l-emergenzg bifli
jwaqeaf “a tempo”, allura hu -kai K wiched jara xinhi [-poiizzjoni
dwar ir-responsabilita kriminali ral-impprat.


ruth
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F'sedi kriminali (ghad-differenza 1a' dak i hu l-aspert guridiku f'sedi
civili) in-negligenza tad-danneggjat involut fl-inéident ma tnehhix ir-
responsabilita iad-driver, ammenokké din in-negligenza tad-danneggjar
ma tkunx il-kawie determinanti. Jekk biss ikkontribwiet, allura fil-
process kriminali i-imputat hu ugwalment responsabbli.

Ghaldagsiany, ladarba I-imputal kellu tort huwa whkoll filli 1i speed ticghu
kien eccessiv w tali Ii hu ma seighax iwaggaf fil-hin, id-difiza tar-tort
tad-danneggjat ma tiswiex in sedi kriminali; salva r-riduzzjoni u alio-
kazzjom tad danni konsegwenzjali in sede civili.

li-Qorti; — Rat limputazzjoni maghmula mill-Pulizija
quddiem il-Qorti Kriminali tal-Magistrati ta’ Malta kontra
Rokku Muscat talli fid-29 ta’ Settembru 1956, f'xi s-7.30
p.m., saq il-car no. 14698 b’giri aktar miili jmissu u fugq in-
naha hazina tat-trieq minn St. Joseph High Road, Hamrun;
barra minn dan, m.nhabba nugqas ta’ ghaqal u ta' hila,
traskuragni, u ghax ma osservax ir-regoiamenti, laqat lil
Paul Farrugia u ghamillu {erita ta’ natura hafifa, skond ic-
certifikat ta’ Dr. Joseph Attard, M.D;

Rat issentenza ta’ dik il-Qorti tal-20 ta’ Novembru
1956, li biha sabet lil Rokku Muscat hati skond l-imputaz-
zjoni, b’dan 1lli l-ahhar imputazzjoni tassorbixxi l-ewwel
imputazzjoni, u ordnat li jigi liberat taht id-dispozizzjoni-
jiet tal-art. 23(1){a) tal-Kedi¢i Kriminalii

Rat ir-rikors Ii bih l-imputat appella mid-deéizjoni fuq
imsemmija, u talab li tigi revokata u li hu jigi assolt;

Trattat l-appell;
Ikkunsidrat;
Mill-provi deher li Himputat kien gieghed isuq il-car,

gabez char-a-banc, u, waqt 1i kien ghadu ma kkompletax
I-“overtaking”, u kien ghadu fuq il-lemin, hareg quddiemu
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¢ertu Paul Farrugia, i kien gieghed jagsam it-trieq, u |-
imputat dahal go Ah;

Omissis;

L-assunt tad-difiza hu, ghalhekk. fis-sens li dan hu |-
kaz ta” “pedestrian” li johrog inaspeitatament quddiem <car
u jikkrealu emergznza, li guridikament, f'kaz [i [-“pedes-
trian” inkawt )igi milqut, iggib id-difiza ta’ “inevitable
accident”;

Verament, il-kwadru taé-¢irkustanzi pjuttost jur: U
Farrugia ma kien¥ tant attent meta gasam u tfacc¢a {"dagqa
minn wara x-char-a-banc. Tant jidher minn dak li semma
fug. Ix-xhieda tal-istess Farrugia hi minn dik [i ghaliha hu
apolikabbli d-dett “nimis probat”. Infatti, sabiex Zgur in¢h-
hi kull idea ta" imprudenza propria, Farrugia gai li, meta
hu beda jaqsam, ix-char-a-banc kien mai-200 pied boghud,
ossita fug is-sitta u sittin jarda. Kieku kien hekk, zgur It
hu kien iilhaq jirraggungi b’sikurezza l-bankina opposta.
peress l, jekk xejn, ilcar tal-imputat kien dak il-hin aktar
boghod mix-char-a-banc...... Pero, sabiex ikun hemm lok
ghad-difiza tal-“inevitable accident”, jehtieg N jirrizulta
wkoll 1i limputat fil-hin tal-aéé¢ident ma kienx gieghed iik-
ser xi regola tat-traffiku. L-imputat xehed i kien gieghed
isug bilmod._.... ;

Kieku I-provi wagfu hawn, il-kaz kontra l-imputat ma
kienx jista’ iinghad pruvat; imma hemm ié-¢irkustanza tal-
“brakemark”. meqjusa mis-Surgent Piscopo, 1i kienet ta’ 47
pied, li tindike speed li iilhaa it-30 mil fis-sigha, anki jekk
wiehed igies ir-"“reaction time”, u jgies ukoll li l-imputat for-
si acéellera biex itpprova jevita lil Farrugia. Hu veru li din
il-“brake-mark”™ ma gietx meqjusa immedjatament, u li lan-
qas ma giet meqju<a fil-orezenza tal-imputat. Hu desiderab-
bli -- u -Qorti tirrakomanda - illi I-“brake-marks”, {'kazi-
jiet simili. jitu mehudin bla ebda telf ta’ Zmien u, meta
jkun pratikabbl, quddiem id-driver tal-car interessat, sa



1360 IR-RABA’ PART1

biex, dan jista’ jikkoatrolla din il-prova u sabiex jigu evitati
kwistjonijiet. Izda mill-provi I-Qorti hi soddisfatta li dan
il*‘brake mark” kien talcar takimputat;

Issa, il-pont hu dan: Farrugia hareg fdaqqa qudiem il
car talimputat, u kkrea lemergenza; 12da MHmputat kellu
anki tort; ghax kien qieghed isuq bi speed tali li ma setghax
jinkontra l-emergenza billi jwaqqaf “a tempo™; x'inhi, ghal-
hskk, ilpozizzjoni dwar ir-responsabilitd “kriminali” tal-
imputat?

. Din #-Qorti, f'diversi gudikati taghha, kellha digi ok-
kagioni tghid li in sedi kriminali (ghad-differenza ta’ dak li
hu laspett guridiku in sedi ¢ivili), in-negligenza tad-dan-
negdjat involut filkaz ma tnehihix ir-responsabilitd tal-im-
putat, ammenokké din in-negligenza tad-danneggjat, ma
tkuax il-kawza determinanti; jekk biss ikkontribwiet, allura
fil-procass kriminali l-imputat hu ugwalment responsabbli.
In sedi ¢ivili, il-pozizzjoni hi diversa, ghaliex skond l-art.
1494 Kap. 23 Ediz. Riv.. il-Qorti, f'’kaz simili ta’ negligenza
anki tad-dannegéjat, ghandha tqassam il-hsara fishma pro-
porzionati skond id-diskrezzjoni taghha;

L-istess gie ritenut fil-gurisprudenza ngliza, segwita
mid-dottrina. Jghid il-Harris (p. 199 Crim. Law):— “...... in
the case of manslaughter by negligenge it is no defence
that the deceased person was negligent and that his neg-
ligence contributed to his death. But it would be a defence
that the death was caused by the act of the deceased”;

Hekk wukoll fis-sistema guridiku taljan. Infatti, l-awtur
Francasce Cigolini, fit-test tieghu recentement publikat “La
responsabiiitd della circolazione stradale™, ediz. 1955, meta
1igi jittratta r-responsabilita penali, jghid hekk:— “II prin-
cipio generale di diritto & che non si pud addurre come
causa dirimente la propria responsabilita la colpa del leso,
tutte le volte che anche I'imputato non sia immune da col-
pa efficiente™ (pp. 602-603). U jkompli jghid li r-responsabi-



APPELLI KRIMINALI i361

113 kriminali tad-driver tispicca biss meta s-sitwazzjoni ec-
dezpjonali kieata mid:danfiepgjat Kienet “l'unica causa
del’tvento, e non il ia tausa concorrente con la colpa del
cohdutshts” (iBidetn). Meritti, meta dan l-awtur, wara li
jittratta fitq Ir-fesponsibilitd kriminali, jghaddi ghal dik
civili, allura jghid (p. 738):— “La responsabilita ¢ in pro-
porzione delle rispettive colpe, la cui valutazione & esclusi-
‘vameite rimessa al giudice di mefito™; '

Ghathekk, id-difiza tat-tort tad-danneggjat in sedi kri-
mifiali, galva lvalutazzjon: ta’ dan it-tort in sedi ¢ivili, u
f-riduzzjoni u allokaizjoni tad-danni konsegwenzjali, ma
tirnexxix, ga ladarba kien hemm anki t-tort tal-imputat filli
li speed tieghu kien eccessiv u tali {i hu ma setghax iwag-
gaf fil-hin;

Ghal dawn ir-ragunijiet;
Tiddecidi;

Billi tirrespingi l-appell u tikkonferma s-sentenza ap-
peltata. .
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