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11 ta’ Ottubra, 1952.
fwhallef :— .
L-Onor. Dr. W, Harding, B.Litt., LL.D.
I-Pulizija versus Toni Borg
Kollizjoni Fug il-Bahar — Bastiment —
“‘Maritime Conventions Act, 1911" — Prova —
Reg. 19 u 23.

Metg tewg bastimenti jhunw sejrin jaqsmu minn neha ghal ohvra u fkun
hemm perikofu Ui jige fhellizjoni wiehed minnhoms ghendu jéedi
till-ichor i jhollv v right of way” : « kif ikun qed javviding lefh,
ghandu Loblige, fekk ikwn hemm bioun, li jnaggas i speed, jew
jieqaf, jew jirriversia,

Qabel il-“Maritime Conventions Aet. 1911" is-semplici infrazzjoni tar-
Teegolasnenti Lienet iggib vesponsabilita ghatl-kollizjoni; minn dak
-Att *il hawn hemm bionn dejjem i jigi ndagat jekk it-trasgres-
sjont ftar-"‘rules’ Lienefx il-kaw:.‘a,‘ta[-lmll'i.f;'on.i, ammenokké ma
jlhunx hewmm fl-istess regolament stabbilit poZitivament illi. Lin-
frazzjoni tieghu ggib ir-responsabilitd. Imme nmin jikser ir-regola-
menti ghandw T-pii tel-prova ta’ l-eieazjoni Eieghe mill-hiifa: u
l-osservanza tar-regolaments ma tammontax ghal grad massimu ta'
prudenza, immng ghal “ordingry good seamanship'’. .

. Fug l-imputazzjoni illi fis-26 ta’ Marza 1932, ghat-tlieta

u kwart ta’ wara wofsighar, fil-Port 11-Kbir, waqt 1i kien gie-

ghed jaghmilba ta’ “‘coxswain' ta’ 1-5.N.8.0. Barge no. 6815,

b'nuqqas ta’ hsieb, bi traskuragni, jew b'nugyas ta’ hila f-arti

jew professjoni tieghu, jew b'nugqas ta’ tharis tar-regolamentt,
habat mal-lanéa tal-passiggieri nru. 75, u kkagunalba hsara
ghad-danne  tal-""Grand Harbour Steam Ferrv Boat Com-
pany’’,. l-insemmi Borg, b’sentenza tal-Qorii Kriminali tal-

Magistrati ta’ Malta ta’ 1-24 ta’ Lulju 1952, gie misjub hati u

kkundannat ghall-piena tal-multa ta’ £3; .
Li-tmputat appella minn din id-dedizjoni, u talab li tigi

revokata, billi hu )igi dikjarat whux hati;

Din il-Qorti ta’ 1-Appell, wara li ezaminat id-depozizzjo-
nijiet, 0 wara li semghet l-argumenti u studjat il-kaz, ikkun-
sidrat;

I'il-gurnata msenumija  fic-gitazzjoni l-imputat kien il-
coxswain ta’ barge H, ma’ barges olira, kienet ittrakkata hdejn
Sant’Angle. bil-prawu thares lejn id-Dockvard. Meta spiita
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x-xoghol, imputat kellu jiehu fburge il-Marsa, v ghalhekk
kellu hizonn idur lepn il-lemin. L-uuputat lppuula f-pruwa tal-
barge lejn il-fabbrikar ta’ Isla, biex imbaghad idur lejn -
Belt. X'hin kien ghadu bil-pruwa tal-barge jppuntats lejn 1-
[sla, tfacca tanker li kien gej mill-Belt l'h.ld direzzjoni tad-
Dockyard; u l-imputat, biex jevitah, 7ied T speed. Imbaghad
hu ra Lhods tal-passiggieri tuvvicina lejn ilawoll ta’ I-Tsla.
L-nuputat ta zewg blasts bhala sinjul, u 1-lanc¢a rrispondiet bi
blast wahda; u l-imputas rega’ ta sinjal taz-zewd Dlasts —
liema sinjali, sintendi, ghundhom is-sinifikat tughliom regola-
mentari. {t-tnejn baqgliu  ghaddejjin fil-kors taghhom: u
habtu;

Hu fatt stabbilit mill-provi li, meta z-zew{ bastimenti
lemsbu il xulxin, kien Lemm bejniethom distanza konside-
revoli. Hu fatt ukoll illi I-landa kienet ferm viéina {distanza
ta’ xi tliet qauiiet) ghall-moll ta’ 1-I1sla. Meta l-coxswain tal-
barge ra l-lanéa l-ewwel darba, il-barge kienet ghadba f'direz-
zjoni lineari thares lejn 1-Isla u kienet tinsab £'nofs Dockyvard
Creck; il-lan¢a, dal-mument, kienet viéina, kif inghad. ghall-
moll, anzi ghail-bini ta’ l-Isla, hdejn l-ghar imsejjab "‘ta’
Mikelin'';

Din il-f)ortt tirritjeni korretta l-fehma ta’ l-espert nomi-
nat mill-Magisteat, fis-sens It l-kollizjoni @vat minhabba 1-
imputat. i kkalkula' hazin ghaliex deherlu li b'li speed tieghu
ha kien jilhaqg adur u jgib il lanca fuq ix-xellug tieghu, wentri
ma rnexxilux; intant baga’ ghaddej b’li speed li l\ellu u rri-
versja biss meta nduna B lomanuvra fallietlu, u meta kien tard
wisg biex tigi evitata kollizjoni;

Te-ragunijiet 1 ghalihom din 1-Qorti waslet ghal din il

konkluzjoni huma dawn. Hi hag.l nota illi minn Zimien antik.
kif jirrileva d Duckworth — *“The Priuciples of Marine Law"’
p. 147 —  *“‘the practice of seamen had established rules to
enable approaching ships to keep clear of another”, Liema
“rules’” ghall-ewwel kienu materja ta’ uzu (“‘custom'). izda
mbaghad gew inkorporati f’att legislativ. Dawn ir-regolamenti
gew talment adottati mill-pajjizi kollha illi, kif Zie ritenut
wminn Qrati Amerikani, ghandhom applikuzzjoni universali u
jiffmmaw parti mid-Dritt Internazzjonali;

Skond il-ligi ta’ qabel il-'‘Maritime Conventions Act™ ta’



APPELLI KRIMINALI 829

[-1911, is-semplici infrazzjoni ta’ regolament kienet iggib ir-
responsabbilth ghall-kollizjoni. Minn dak 1-Att °1 hawn hemm
bzoon defjem li jigt indagat jekk it-transgress oni far-"‘rule’
kienetx il-kawza tal-kollizjoni, ammenokké ma jkunx hemm
fl-istess regolament stabbilit pozitivament illi 1-infrazzjoni tie.
shu goib r-responsabilita ; ,

Issa, f'dana l-ks? hemm zewg regolamenti ta' impor-
tanza;
Tr-Regolament nru. 19, i )ghid hekk:— *““When two
steam vessels are crossing 3o as to involve risk of collision, the
vessel which has the other on her starboard side shall keep ont
of the way of the other';

U r-Regolament nru, 23, li jghid :— "Kvery steam vessel.
which is directed by these Rules to keep out of the way of
anofher vessel, z,hall an dpproachmﬂ her, if necessary, shcken
her speed, or %top, or reverse’

Minn dan jigi illi lnmputat, bhala coxswain tal-bal'ge.
kellu d-dmir “‘to keep out of the way" tal-lan¢éa, ghax din
kellha r-“right of way’’, u kellu wkoll Wd-dmir i jnaqqas.li
kpeed jew izomm, jew jirriversja. L-imputat, minflok, ghazel

li jphaddi, ghax haseb i jilhagq idur u jgib il-lanéa fuq ix-
xellag, u Lomph ghaddej b'li speed 1i kellu, bla ma naqqas,
jew zamm, jew irriversja, hlief fi-abhar, meta kien hemm ga
“the agony of collision'’;

Tssa, x’inhija I-pozizzjoni ta’ min tkan qieghed jikkonduéi
ruhu b’dana l-mod? Ir-risposta nghatat fil-“‘Benares Case’
1844, ... feinn inghad #li, ghalkemm ‘‘there is no absolute
obligation under this article (23} to reduce speed whenever
risk of collision arises’’, éid non ostante “'an officer who elects
to maintain his speed takes upon himself a heavy respounsibi-
¢y’ Jl-pig ta’ ezenzjoni mill-htija jinxtehet fuq min ma
asservax ir-regolament;

L-imputat ma ssodisfax din il-prova. Huwa Zamm )i speed
t.exhu mhux ghax dan kien l-uniku mezz biex 3§ evitata 1-
knlli:‘ajnni, imma ghax haseb, Zbaljatament, It jilhaq idur.
Huwa kelln Lopportunith koltha “‘to keep out of the way"’
ghaliex meta ra l-ewwel carba l-lanéa, kien hemm bejniethom
distanza konsiderevoli, Veru i, '¢ertu hin, l-imputat ghame!
“full speed astern”, imma dan ghamlu meta I-manuvra kienet
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tard wisq, minhabba l-izball tieghu 11 resaq izzejjed leju il-
Jdanén, biex dak il-mezz ikun aktar effikaci;

Brincat, il-kaptan tal-lanca, ma kellux tort, kuntrarju.
ment ghal dak li qalet id-difiza; ghax hu ma setax, la jdawwar
il-pruwa tal-lanéa lejn 1-Isla, ghaliex kien jahbat mal-moll, u
langas idawwar il-pruwa n-naha l-ohra, ghax kien l-istess
‘idhol gol-barge. Hu ghamel l-unika haga li taht ié-Cirkustanzi
sete” jaghmel, éjoé ta s-sinjal “‘Stop, full speed astern’’. Hu
ta” rain sinnota li fil-*‘Mendocino Case’, 6. LL., L.R. 519,
Mr. Justice Hill appunta gal, a propozitu ta' li  “'stand on
vessel' . dik ta’ Brincat, kif distinta mill-*‘giving way vessel’’,
dik ta’ i-imputat — T have said so many times in other cases,
that if the stand-on vessel is called upon to take action, the
action to take is to go full speed astern'’;

Inghad mid-difiza illi wiebed ma ghandux jezigi grad
massimu ta’ prudenza. imma biss grad ordinarju, u 1ll: 1-
inputat ghamel dak li hu deheriu kien l-ahjar 1i seta’ jsir.
Dan ir-riliev ma hux acéettabbli.  L-osservanza tar-Regoln-
menti tammonta rahux ghal grad massimu ta' pruodenza, imna
ghal “ordinary good seamanship’’. Intqal minn Bowen J.
illi :— ““It is no anawer, when the rules have been infringed,
to say that a master acted from the best of motives andl
according to the best of hig ideas...... for the law says not
that the master is to do what he believes to be best, but that
the Regulations are to be obeyed™’;

Ghal dawn ir-ragunijiet din i-Qorti tiddeéidi billi tichad
l-appell u tikkonferma s-sentenza appellata,


Jeffrey


