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Kotifkazzjonl tal-Gvern mo. 157 ta® 1-1931.

Sluped -Tigifaef et bfbamp H—mbél Fipilizzady Lodlha, l'r-iﬂ:lpl.'ﬁ b it
Fol-ddowir 1 jodderba rubha 1 latterzsi IF fhva hema allboesd hwme
taphin phodlawin & galik Flwmw falfiZi. Bwrod 8 ma srire Asvea 1000-
pevaani widnkabbe L doarl lsodffreesd jlwow imcffidients sear difettn.

[T T I'-#jrrlr Hl_ll-brr_r,l.‘“al g ji*ir AviEeE Ly LAnddiewmg 12
iluaw jebdww ahbsud bice (Bothy Heeckanzijn s fhosur isgobh-
balvan wriAvi, i phvisa seposdi werii Hegoladsnfr, prs andr glu-
aw gew fnkaribats mies nedegd et

Adekl: pel iBum perscbacitalil & Dwerely pefgarti, inir perselwibily Vex
wifiean® jrEd ibwe allompamgd wies vead celar 75 finterensn Lor-
dar publibu, s gnbi jebl ilsparti offide federdite [-azziond w mn
flunr frrinverial sepressoseent  glolide dmien erbed® iflam sedl
Lvvarriwi i mipeeiia h‘l; véel.  [Lperaekwmchelitd “er aflien' ma fangoaz
I|.--I:I. ulur-w.:l! i‘-i‘ielnp Fat' .{umu puhﬂ:.l.'q gt bieng hamm Fondon-
T wllnee rorent ma ldtaEE iﬂil rinwazjel :|-|..|_'H'-;|'||:rrl1. Iegiv,

n.-.,nr.i.-mi-m phlibati bissakla to' “enabling law™ wma fisfgbue fmar
ww JiI Bemm .I-ll'l-l'lll‘-‘rhl magktip il reabing lae" sfens

J'I-—nni-r h lTl.-ITIr‘I [ Fi':rrmh'r h -nuirhh',lnu- lola “factoey™ Ferli gmis-
tifiet ann Bix |J'|'|l||l||'u'i-a :lﬁiﬁm Ii hmca ma jistme fiddibjars blls-
Fe Vfartary F-lrrnlmlm- pek ; smma hinca linitat fissens B haws
gonfa® gl fasp H-IL fatlorijn Fwatwnkice “premises® jew “apen
air apwree't

Vapur mo bux “presiars™ w bengqis "il-prq- wir apace’ ; w gholhebE his-
wifla dellige i pophtih dab Wl-poter, W-Grerndiur ma fistar jidds
kjorn fofteriio oper bRafo fatterije pholl-finifict to’ dik i-ligi.

EKonargurolement, inRepelmmenti malrugn millffeermator fiesema
195Y (el Sufety Regulatione bl bikom i-Frernatur estendn
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ghatl-caguri d-definizzioni b’ premises” huwa ©pro tande’” nulls,

ghax “ultre vires'”.

Dan hu appell tu’ l-unputat, timkien ma' appell 1al-Pro-
sekuzzjonl, kontrw s-sentenza woghtia mubl-Qorst  Kriminai
val-Magistrati ta’ Malta -1 ta’ Yrar 1932, 1 biba l-imputat
gie misjub hael fhalli  b'nuggas @' bsieb, waskuragni, jew
LRUggas ta’ tharls tar-:egolamenti, waqt li l-merkanzija kie-
net tinhatt muli-iskana L taghha hu kaptan, ikkaguna ferita
bafifs fuq il-persuna tu’ Nuzzurepu Delmar, u kkundannatu
ghall-piena ta’ &3, u gie liberay mill-imputazzjoni li kiser id-
“Dock Safety legulations 19517 billi ma kellux certifikat
rigward il-*"lifting machinery’ u acéessorji ohra waqt ix-xo-
ghol ta’ taghbija u hatt tal-makkinarju; _

Trateati 2-zewy appeil, din il-Qotti kkuusidrat ;

Fuq l-appell 1’ lamputat mill-kundanna fug imsem-
nujE; :

H-fatti huma kif nugjuba fis-sentenza appellata. Jirri-
zulta mix-xhieda ta’ l-espert Bezzina, mhux infi¢jata bl-ebda
prova kuntrarja, 1lli Delmar gie feru; bhals konsegwenza tal-
fatt i l-habel tal-wire §i kien izomm id-'"derrick” ma’ l-ar-
blu nyata’ “ghax kien logorat’ ;

Skond il-ligijiet marittimi tal-pajjizi civilizaati kollha, il-
kaptan hu fid-dmir i jaééerta rahu i l-attrezzi li jkun hemnm
abbord hwna tajbin yhall-uzu li ¢halihom ikunu intizi, b’mod
I ma ssirx hsara lill-persuni minhabba li dawk l-attrezzi jku-
nuo ineftiéenti jew difettuzi;

L-imputat ma pprovax i ha ha Lkura mehtiega, ghaliex
kicku ha din il-kura, sija prrsonalment sija per mezz ta’ wie-
hed mill-ekwipagg, kif jippretendi bil-produzzjoni tax-xhud
Ferrara, kienu jindunaw b’duk 1i gie konstatat mill- spert ;
t del resto, lanqas hemm bzoun tkun espert biex tinduna
}i habel ta” wire he mikul u ghalhekk suggett li jingata’. Anzi
wix-xhieda tieghu jirvizulta 1i kien hemm fattur iehor l kien
s impona diligenza fi grad akbar fuq limputat, éjo illi,
peress li l-iskuna ma kienetx attrakkata mal-moll, id-*‘der-
rick’” <eta” jiehu tixjira wal-genb, u b’hekk li ‘strain’ fuqu
tkun akbar, v konsegywentement jingata’ aktar malajr, jekk
tkun, kif kien, logorat. L.imputat jammetti wkoll li huwa
kien fid-dover Ii jispezzjona dan l-attrezz, ghax hu stess qal,
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fil-kors tux-xhieda teghu, i homm bzoun li l-wire jigl cia-
nunat, kil gal hu, “per won suuuazzare noi stessi

Intgal mud-dufensur i Lhaddiema tul-port wa honex
wkarikatr mill-kaptan. Dan ma jlsser xejn, ghuliex l-istess
ooga’ I dawn d-haddiema kienu sejrin juZaw l-utbrezzi ta’
abbord li, yLall-istat taghlom, huwa respousabili l-kaptan.
Dan apparti mill-fast li l-kaptan huwa dejjem tenut L Jus-
sorvelja x-xoghol, avvolju l-haddiema jkunu imposti mir-re-
golamenti, jew, sija pure, iktnu inkurmkat: minn noleggjatar
(ura prinGipji esposti fil-ktieb '‘Shipowners and Masters™,
1948 edition, Helman, p. 192-193) ;

‘F'din is-sede ta’ l-appell intervjena fatbur gdid; gjoé
Debmar iddikjara L jabfcr lill-imputat. 1d-Difiza ssottomet-
tiet ghalbekk li l-uzzjoni issa sarvet improcedibili kwantu ghal
din l-imputazzjoni ;

1s-sentenza Citata mid-Difiza, “*Pubziju vs, Salv. Curmi’™|
deciza minn din il-Qorti -1 ta” Marzu 1952, ma tghoddx
ghall-kaz, ghax fiha hemiu imsemmi L-principju tas-separabi-
liid jew le tar-reat skond jekk hemmx konpessjoni ac¢identali
jew naturali — liema pont ma ghandux x’jagsam ma’ dan
il-kaz ;

Issa, hu vern li r-reat imsemmi fl-ewwel imputazzjoul
huwa persekwibili bi kwerela tal-parti, imma f'dap il-kaz sar
persekwibili “‘ex officio” (a) ghax kien akkompanjat minn
reat iehor li jinteressa l-ordni publiku, u (b) ghax .il-parti
offiza (Delmar) eieréitat l-uzzjoni u ma rrinunzjatx espres-
summent ghaliha Zmien «rbat ijiem mill-kvmmissjoni tar-reat.
1-persekwibilits “‘ex officio’” ma tonqosx jekk, ghar-reat l-
iehor ta' azgjoni publika ma kienx hemm kundanna (ara
Appell Kriminali *'Pulizija vs. Baldacchino™, 17, 2. 45) ;

Issa, jekk ir-reat kien ghal dawn ir-ragunijiet persekwi-
bili mill-Pulizija, allora ma jistax issa jigi rinunzjat mill-parti
leza (ara sent, "‘Rex. vs. Fiteni'’, 27. 10. 1903, Imbhallef
Dr. Debone, u ‘‘Pulizi’a vs. Baldacchino'” supra) ;

Ghalhekk is-sentenza dwar l-ewwel imputazzjoni hija
sewwy, u ghandha tibga® ssebh;

Fuq lLappell tal-Prosekuzzjoni ;

L-Ewwel Qorti eskludiet Limputazzjoni ghaliex irriteniet
li r-regolamenti 1i in bazi taghhom giet formulata t-tieni im-



-

APPELLD KRIMINATL 713

putazzjow hue . ultea vices” in Ewantu jirrigwardaw  din
ftaiem bmpetegzjoui, peress I jedéedu Lliutt  tas-setghat
moghtija Dl-Eécellenza Tieghu 1-Gvernatur’’ bl-"enabling
law'"; )

L-pont hu daa.  L-Factories Ordivance 1a’ 1-1940 (Kap.
169), wata li ddefiniet B-urt, 2 il-kelma “‘Factory’, ghad-
diet biex tghid, fl-istess artikolu, illi *'The expression “fac-
tory” wlso includes such premises or open air spaces as are
declared by the Governor-in-Couneil to be faciories o which
this Ordinauce applies”. Bil-Government Notice no, 175 ta’
1-1951, ikGvernatur iddikjura 1i buma “‘fuctories’ il-vapuri
kollha li jkenu Maita jew fi-ibhra territocjali ta’ Malta waqgt
ix-xoghol ta’ taghbija, batt, ec¢. IL-Magistrat iritjens L )-
estensjoni li ghamel il-Gvernatur tal-kelma “‘factory”, b'mod
li inkluda anki d-vapuri, Kienet “‘ultra vires' ;

Hu pacifiku 1t regolument publikat bis-sabla ta' “‘enab-
ling law” ma jistax iwor lil hemm mis-satghat moghtis mall-
“enabling law’ stess — prinéipju li ghandu jigi gelozament
tetelut, ghax inkella 1-Poter Legislativ jghaddi mill-Korp le-
Fistativ v jigi moghtt lill-Poter Ezekutiv, bi bsara ta' prin-
éipfi kostituzzjonali foudantentali;

Hu cert 1i l-art, 2 fog nnsemmi ma tax lill-Gvernatur
sstgha tllimitata §i jiddikjara “factory” kwalunkwe post, im-
ma biss “premises or open air spuces’. Ys-setgha tieghu by,
chalthekk | cirkoskritta. D'din il-limitazgjoni — jehtieg i l-post
1i jigh ‘Arkjarat ‘‘factory’’ ikun ‘‘premises or open sir space’’;

Issa, il-Prosekuzzjowi gieghda ssostni li vapur huwa “'pre-
mises'”, u eéitat tlivt dedizjonijiet tal-Qrati Inglizi, peress Ui
L.Ligi Maltiju hi mudellata fuq dik Ingliza;

“Ti-Qorti keltha okkazjoni tezamina. r-‘‘report’ ta’ dawn
id-dec¢izjonijiet, u fil-fehma taghha ma jwasslux, kif tghid -
Prosekuzzioni, ghall-interpretazzjoni minnha moghttia;

Kwantu ghad-decizjoni ‘‘Andrews v. Andrews'’, Citata
fin-nota fol. 33 tergo. Law Reports, K.B., Div. 1908, p. 567,
I-Imhallef Buckley ma ziedx (kif hemie erroneament fin-nota)
il-kliem: “‘or a ship or anything of that kind”, imma anzi vai
biss illi I-kelma *‘premises” ‘‘implies some definite place with
metes and bonnds, saxv land, or land with buildings upon it”.
Tant U Llhwballef Kennedy. [i tkellem warajh, qal:— T do
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not quite accept my brother Buckley's view about premises
being necessarily confined to land.  Theve are cases which
indicate that “‘premises’” may have a wider meaning™;

Ma jistax jinghad T b'dawn il-kliew to” kahhar gie stab-
bilit 1i l-kehna “‘pretnises™ tinkludi wkoll vapur; intqal biss
(i jista’ jkun hemnn kazijiet i fihom il-kehna “jista’ ™" jkollha
dak is-sinifikat;

In kwuntu ghad-dec¢izjoni l-ofira **Dittmar v, Owners of
Ship V. 598", K.B. Law Reports. p. 389, li kellba fattezer
specjali, il-Master of the Rolle Cozens-Hardy ¢al biss 1i “'it
has been Leld by this Court that a vessel may be (mhax i)
premises within s, 4 sub-s. 4; wa indika l-ebda decizjoni;

Aktars i ha kien qed jirriferixxi ghud-deciZjoni msemn-
mija fin-nota tal-Prosekuzzjoni, fol. 33 tergo, ¢jo¢  "Beacon
Iife und Fires Assurance Co. vs, Gibb™'; &mx fid-diskussjoni
L saret quddiem  I-lmbalief Cozens-Hardy  l-avukati kienu
ohamlu riferenza ghal dak il-kaz, {2da dan kien kaz 1 fih {1
kelima “‘premises’  giet interpretata b'riferenza ghall-kliemn
wzati fit-"'policy™”  ta’ “‘fire nsurance'’ ta' vapur, u kwindi
s-sinifikat tal-kelma “‘premises’’ kien iggvernat minn dawk il-
kliem. Infatti 1-Qorti, F'dik is-sentenza, qalet illi l-kelma
“‘prennises”” ““in pupular language s applied to buildings, but
in legal language rmeans the subject previously expressed’ :
¢jot, fil-polza ssemma qabel “vapur”, u kwindi 1-kelma “‘pre-
mises”” fis-sinifikat taghba originali *“preceding’”) giet inter-
pretata bbala riferibili ghall-kelma ‘‘vapur’’, izda mbux li
deijen tfisser “‘vapur’’;

Kif wiehed jista’ jara, ma hemm xejn li jawtorizza Ii Jin-
ghad li 1-Qrati Nalizi, fi-interpretazzioni taghhomn tal-ligi li
fuglia giet mudellata 1-Ligi Maltija, stabbilew 1i }-kelma **pre-
mises’ tinkludt  “‘vapwr”. Taft’al pit dik ii-kelma tista’.
f'certi kazijiet, bhalma kienet il-kawza tal-'"fire insuranee
policy’”, tfisser anki vapur;

Issa nghaddu ghall-pozizz oni hawn Malta, ghaliex din
hija ligi ghal Malta, v kwindi ghundha tigi nterpretata kon-
formement ghac-Girkustanzi ta’ Malta;

1. Fit-test malti tal-ligi (Kap. 169) il-kelma ‘‘premises”
hija migjuba bil-kelma ‘‘fond™. Tssa, hu nnegubbli li 1-kelma
“fond’’, fis-sintfikat taghha konruni, u anki legali. ma tista™
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qatt, bl-ebda sforz, tigi estiza 1i tfisser vapur, L-Avukat tal-
Kuruny osserva li skond il-lig:. ossijn FRarta Kostituzzjonali
Maltija, ghandu jipprevali t-test ingliz.  Dan hu veru; s
langas ghandu jintnesa h b-verzjoni maltijn ma hijiex tradus-
zjoni, imma, in forza ta' l-istess Karta Kostituzzjonali, hija
test dags kernm hija l-verzjom nghza; u ghalhekk ma jistax
wiched iqieghed logikament uppurti 1-kelma tat-test malti meta
1gi biex jupprezza l-portata tal-kelina *“premises™; molto piu
b I-ligi hija ntiza ghal Malta. fejn hemm principaliment nies
li jitkellmy bil-Malti, u 1 jifhwmu dik il-ligi, i jistghn jige ‘i
urto”” maghha, skond il-lingwa taghhom;

2. Mhux biss il-keima  ““fond™. innng  anka l-kelwa
Cpremises’’,  ghandha bhala sinifikat ‘komuni g sohtu”
taghha “'lands’, u mhux vupur. Jekk wiehed jura s-sunti tud-
decizjoruitet riportuti fil-“Words and Phrases Judicially De-
fined™ ta’ Burrows. Vol, 4, p. 322 et seq., ghandu jsib illi i
kelma  ““premises’™  hi komunement riferita ghall-“lands’’.
Fost dawn id-decizjonijiet hemm wahda moghtijy raié-Chief
Justice of Australia, Higinbotham . in Mowling v. Hawthorn,
1891, i fiha jinghad :— *'The word ‘premises’ includes ui
Cotmmon Luw houses or lands, the definition heing probably
derived from reference to lands or houses recited in deeds and
grants as being sold or conveved, and afterwards referred to in
the conveyunce or deed of grant as premises’ . Ghallhiekk ghan-
du Jigi attribwit ghall-kelma  “premises’™, jew ghall-kelma
“fond”, is-sintfikat komuni. Kif qalet il-Qorti tal-Kummerc
Maltija in re “‘Balbi vs. Smith’", 18 to” Jannar 2902, “alle
parole dellu legge. salve disposizioni in contravio, non si pud
attribwire altro senso che quello voluto dall'uso generale ¢ (a
tatti inteso’’;

3. Kien ikun kuntrarju ghall-prinéipju fundamentali tad-
dritt kiekn fil-ligi kriminali, applikabbli ghal Malta, u bhala
tali hi ta’ natura odjuza, jigi mpurtat bhala ta’ applikazzjoni
generali cens speéjali n eééezzjonali ta” kelma ngliza, acéennat
biss f’sentenzi ta’ Qrati Nglizi f'kaziiiet 1i jkollhom fattezzi
specjali,  Mentri hu priné¢ipju ust u san tal-gurisprudenza
maltifa illi  “‘le azioni- penali sono odiose e non ammetions
alcuna interpretazione estensiva. ma restrittiva’  {ara De¢i
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App.. Pres. Sir Ant. Micailef.  “Smith vs, Krabb™', 243,
1378);

Ghathekk din il-Qorti tirvitjeni b ety hit-G.N| fuy
imsemije, il-Gvernatur imkluda vapur bliada *factory™ | sar
Tpro tante’ regolament ultrn vives'": vhax skond 1-'enabling
taw'", l-estensjoni ma setghetx issir hlief dejjem fil-luniti ta’
dak li hu “‘premises’™ jew  “open gpuce’: u vapnr ma hux
Tpremises’’;

(thal dawn ir-ragunijiet tiddecidi;

Billi tichad tant l-appell tal-Prosekuzzjoni kemm ukoll duk
ta’ Limputat. u tikkonferma “'in toto™ s-sentenza appellata.
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