Foal Tl CIVERD PRIV AW T

Tl Mo i
Tthadlet
Fo-Onor. D A b Montanaro Ganer, B

Nobhli Altredo dei Conti Mamlaen cersne Carmeto Fenech Ceta

Retrat: — Preferensa — Permuta.

Tinte' sapr perwontba da” biens stabili ma agebte aedil hil-hsiclhe ¥

Jigs eritbat iraetpadd oo Hih meperann b fiawa u fophad d, Tl mhor
Loll permuta tiswe haa foriba ks bE leapeer dea kb gjewr dal tel-pre-
berenca bt jirbah biohwpra. Metn bpermunta s wa wietti mohili

li iknaen fungibili w Jil-bamwere  fista’ psir foinduproe.

Coattnr fit-tatonks gl lo boaoe apparentemont ' balil, -
ma in realti tao bepeh, Bosar ghesd in-Nutar Fruannete
Aoius fi=-6 100 Lalin 1912 dek. Ao gl-Ronvernat xtar, ITHN
chand Giuseppe Sad, kontra koprspetty a7 27 arda noters
Aanella 1 howa trastersxa D Said biblsalue ta” €70 paan
mia part wahda indiviza (1 T msillontils denpiseie whaz-
smien t10 102 xnin ohen Eirkn mitlbenfiteww oridiearia eedadar
woierran ihtha Bogechdin ma” gend xulxin =M, Thahe
af York Street, markats rispettivanent bincpnmnd 23800 258
I qabel Kenu jifturmaw dsr wahda jarkate bin-ronrea T,
suggetti flimkien ghall-hlas w20 T 0 hull sena cens whal
zmien li baga™ ta’ lenfitewss, g kwalunkwe servitic ohra
franks w1 beri, hid-dritiijiel. gjus u pertinenzi koilha raghhom :
b art dehor 1 ~ar ghand Tistess Notr Faosomsele Agms did
1O ta” Fondju B2 cdok . By Bistess Ronvenng st nonn shid
Fasetum Giuseppe Sad sd=diszha uodisghe jo ot s moa
W Yol td-fondl Yug deskron, o digee oil-prezz 1
£710, u hekk kollox bil-prezs 17 €717 I b l-padean o4
vett tal-foudi fneg de~kratic u s jat bidan ad-bejeh G1-11 -af
Aprib 1083 1 b'cedola nimrn 2534 prezentare Cdin 1-0norab-
bl Qorts fis-T ta” Mirru 194 dok, € Lo batatedn G0 pad-
run dirett fug fatili dorengu nnblogho o by kwaluniwe Giody
wehor v hubu fil-ligi, czertia kontra Lkonvennt d-drizt tal-pre-
fevenza; n b l-konvenut, intorpellie bborie wlicid tai-10 00
Aprl 00 ddok. Iy Daex 8 Zenien erbar spein fndikala v
modn s Lo dovats wo biex chaaet dreonvendizzgora, halla
dine tterminn juhedd manchagr ma rlsponda; v talab b
ward boprgd mnoghitn kull prosvedaiaons ]Lfi:: hennn Liang, o



) FP-TIENT PARTY

preinesed d-dikpragzjonsjier necessarfi specjalment G dik o
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konvenur oltre l-animont ga depozitat hic-cedoda tas-7 ta’ Mwr-
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oggetti mobili, bil-heieb b jgi evitar ir-retratt, u allura l-per-
muta tiswa u tghodd. lzda mill-banda ohra mbux kol per-
muta tiewa biex tevita r-retratt jew.id-deitt tal-preferenzg li
jilb.h ferm lirkupru. U tabilhaqg, ding -Qorti kellha okka-
zjoni taflerma fis-sentenza tas-16 ta’ Mejjn 1934, imwettqa
m:]-l»Q)rh ta’ l-Appell b'sentenza tal-5 ta’ (-unjﬂ 1935, i J-ir-
kupre jista’ jsir meta l-permuta ta’ stabili ssir ma mobili li
june fungibili u fil-kummerd; ghax f'dak il-kaz l-oggetti jieh-
du l-pant tal-prezz, peress li huma fac¢ilment konvertibili b
fua. Anzi 1-Corradino, 'Te Jure Praelationsis’”, jekwipara dik
il-bidla ghal bejgh. v jghid Ii ma- tippregudikax id-dritt ta’ i-
irkopra (quaest. 15). UV I-Pothier jekw maraha 7hal bejoh (Del
Retratto, Pt. T e TV, § 2, no. 9?7)

Pil-kaz preéentl_ l-idea ta’ Giuseppe Said kienet eviden-
tement dik tal-be)gh. u kull ma sar sar bhiex jimpedixxi l-irko-
pre jow il-preferenza. 12da huwa evidenti li z-zewg kuntratti
Jiflermew negozju guridiku wiehed ‘ghalkemm flhom zewg ne-
gogji li apparentement huma diversi. Infatti saru bi heieb wie-
hed, i.e. tal-kaib tal-fond kollu. gie kkalkulat prezz wiehed. n
bise jgiet ratigzata part! mhallsa b'oggett in natura stmata
b’tant il-qgasba. U iant ma kienx hemm ebda spedjalith fl-ofgeft
moghti in natura, li l-akkwirent lanqas biss ma qaghad jefa-
minsh, u réevieh wara li sar -att, li precedentement kellu jkan
ta’ bejgh éar u tond, u )i gie mibdul f'permuta ghall-iskop li
ga ssemma. Il-fatt h z-Zewy atti saru mhux kontestwalment.
izda f'dati diversi bhalli kiekn kienu realment distinti o ri-
gwardanti negozji differenti, ma jhiddelx is-sustanza ta’ dak li
effettivament sar. T.i kieku n-negozju sar f'att wiehed, **in
nomen juris”’ ma kienx jista® jkun hlief dak ta’ bejgh u xin.
Td-dati differenti ma jbiddlux in-natura ta’ dak li <ar. U tabil-
haqq, il-ligl tghid i n-negozin ma jongosx i jibna' dak ta’
bejgh meta igi miftiechem 1i mal-prezz miftiehem jinohata og-
gett b'supplement tal-prezz (art. 1066 ta’ 1-Ord. VIT ta’ I-
1868);

Fil-kaz vresenti. ﬁl-fattn iuseppe Said u limharrek ma
ghamlux hage ohra Mlief fichmn fuq t-ghoti ta’ ofgett in natu-
ra debitament stinat bhala supplement shall-prezz: izjed u i%-
jed meta wiehed jikkunsidra N dik kienet haga fungibili li
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