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31 ta* Jannar, 1952,
Tmhallef :
L-Onor. Dr. W. Harding, B.Litt., LL.D.
Antonio Zammit ressus Joseph Micallef ne,
Assikurazzjoni — ‘‘Proposal Form" —
Polzs ta' l-Assikurazzjoni — Karrozzs —
“Year of Make'' — Riskju — Nullita,
{s-subagent ta’ kumpannifn tas-sikwrte li fimla 1-*“proposal form’ ghal
_ min ikun irid jussikura karrozze huwa -mandatarin fe’ min irid
jaghmel dik l-assikwrazzjoni, n mhuz tal-lumpannijg ta' lossiku-
raszjoni, filwagt 1 jlun ged jimle I-formela V'inkariku tal-*‘pro-
poser’. B'mod li I-k um pannija mhrx Te.lpon.tabbh ahall-izbalji li
mru cmh mu—mlmwnf mghm; M-mdt ta’ dik d—!ormofa

I posal !orm” Jum mrﬂ mtcgmi‘t tal-polzq ta’ I—aa,nhamu;om- "
kunnd: dl’rnnnzz;oni Jalza maqhmnl’a fd-fnrmola kija gisha dikja-
razz;mm falza fri'-polzn

I-informazzjoni dwar il-*‘year of make” ta' karrozza i tkun sejra tigi
assilurata hija wieked mill-elementi tal-kuntratt to' l-assikurazzjo-
n tal—kaﬂ‘ozm ghae dik }-mjarmaznom rrﬂramcnt hnﬁmma:n
fug irritkfu.

Tr-riskju, fmaterja to' assikuraezjoni, huwae dak konlemplal fil-mu-
ment tal-kuntrattazsioni ta’ l-assikuraezioni u kif espress fil-polea,
apparti l-aédident Ii in segwitu jhun akkada fil-fatt.

Jekk fil-‘“proposal form® jii moghti dettall i ma jilkorrispondic mal-
fatti, w i ikun jinfluieizei fug irrviskju, bhalmea hi l-etd tal-karroz-
ta, ilkumpannija assikuratridi ma hiz vesponsabili ghall-Ksara li
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tigri lill-karrozza assitkurata, svvolje Laddident i figri ma jhollue

a'jagsam maé-dirkustanza dikjoraia Madin; phoax dik l-indikaeafoni

haiing tinvalida Lpoiza tas-sikurts,

I1-Qorti, — Rat l-att tad-éitazzjoni, 1i bih l-attur ippre-
metta }i bu kellu karrozza ‘‘Vauxhall Saloon’ registrata taht
in-numiu 4254, liema karrozza kienet assikurata komprensi-
vament mad-ditta konvenuta bil-polza numru 02539 (dok. A} ;
u illi l-imsemmija kairozza giet Timossa minn fejn halliha hu
minn persuna jew persuni mhox maghrufa, uw metsa nstabet,
fuq riderki tieghu, il-karrozza kienei mahruqa u “'total loss’ ;
u talab li, premessi d-dikjarazzjonijiet kollha opportuni u I-
provvedimenti 1i trid il-ligi, il-konvenut nomine jigi minn din
il-Qorti kundannat ihallsu, bhala kumpens ossija indennith
ahat-telf ta’, ossija dannu lill-imsemmija karrozza, in forza
ta’ l-imsemmija polza ta' l-assikurazzjoni, is-somma ta' £150,
olfre l-ammont li jigi likwidat minn dina L.Qorti, billi hu, fug
istruzzioniiiet tal.-konvenut  kellu I-karrozza rmunkata u de-
pozitata ghand is-St. Joseph’s Garage, Pietd, wara l-hruq.
Bl-imghax legali u bl-ispejjes, mkiuzi dawk ta’ l-ittra uffidjali
tal-15 ta’ Frar 1951 (dok. B), kontra lkonvenut imharrek
ghas-subizzjoni ;

Rat fil-fol. 9 in-nota ta’ l-eééezzjonijiet tal-konvenut. li
fiha dan qal illi lattur, fil-""proposal form™ 1t huwa ghamel
lill-kimpannija konvenuta ghall-assikurazziont talkarrozza
tieghu, ghamel ‘‘misleading statements’™, li bihom mduda 1-
konvenut johrog il-polza, li huwa ma kienx johrog kieku kien
edott mir-realtd tal-fatti, u ghalhekde, oha) htita ta' I-attur.
dik il-polza ma tipprotefibx kontrs d.dannu U qieghed jirre-
klama ; illi; subordinatament, i8-dirkustanzi tal-hruq huma
tali li jhallu x’wiehed jahseb illi d-dannu kien volut (““self
inflicfed’’). bi skop li isir lokra frawdolent ghad-dannu tal-
kumpannija assikuratriéi, u ghalhekk il-konvenut mhux tenut
ihallas is-somma mitluba, jew ebda parti minnha; n illi, dej-
iem in subordine, il-konvennt kien akkwista dik il-karrozza
hafna angas mis-somma ‘i ghaliha assikoraha, » Billi l-assi-
kurazzioni ssir biss kontra t-telf reali n effettiv, w mhux a
skop ta’ profitt, is-somma Talvolta pagabili takt il-polza ghan.
dha tikkorrispondi ghat-telfa reali v effettiva 1i sofra Lattur:

Trattata lkawia, ikkunsidrat:
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Ma hemmx dubju li fil."‘proposal form" firmata mill-at-
tur, il-"‘vear of make'’ ial-car hi indikata bis.sena ‘1939
(ara fol, 47). Leattur, fix-xhieda tieghu fol. 42 teryo, affer-
na li hu kien gal lil Antonio Grech, sub-agent tal-kumpanni-
ja konvenuta, li Lkarrozz: kienet mudell ta’ gabel il.gwerra,
minghajr ma speéifikalu s-~ena. Il-konvenut, fix-xhieda tie-
ghu fol. 52 tergo, qal li, meta hu téieva 1.* proposal form™',
kien hemm dwﬁ. inserit fihu, fost dettalji obira, dak li prngwan
da 1-“vear of nmke".., ............ v LQorti thoss li tista' b'si-
kurezza tasal ghall-konklizjoni illi, meta l-konvenut ircieva
l-ewwel darba: |-**propos=il form’”, din kellhg ga mimlija parti
minnba, u Vi fost afarjiet ohra kellha mlmll (bla ebda in-
tervent tal konvenut) id-dettall tal-'‘year of make’' bié-éifra
1939, Infatti, il-konvenut ma setax qal Il Grech............
(+halhekk, mlll-pmn rettament valutati, ydher illi 1-*‘year of
rake’’ inkiteb minn Groch fuq infor mazz]onl ta' Lattur;

Tssa, fid-dibattitu ma Fiex kontestat Li fil-fatt il-“‘year of
make’’ hi 1929-1930. G?*alhgl,k il-pont hu: hi responsabili
l-kumpannija konvenuta, epparti konsiderazzjonijiet ohra, di
fronti ghall-attur, meta hernm dan li ‘“‘statement’’ mhux kor-
rett?

Qabel ma tigi investita din il- kwnstlom iixraq li jign kja-
riti panti ohra le«.&h

Tl-fatt- 1i dek Li mela é-8ifra *‘1989", fuq informazzjoni
ta’ l-attur, kien sub-n(*ent ‘tal- kumpanmra ma affeltax il-
kwntt}om pnnmpah f'sens sfavorevoli ghall- lmmpanm)a, gha-
liex, ]nf gie deciz mﬂl-Kma s Bench, u konfermat mill-Qorti
ta’ 1-Appell Incliza, ﬁ'l-k-nvia Newsholine Bros, vs. Road
Transport and Geneml Insurance Co. (1929) L. JX.B. 151,
45 T.L.R. 573, f'kat simili q~sub-azent hu mandatarju tal-
““proposer”’ (f'dan ll'kaz ta’ 1“3 tl'nr) u mhux tal-kumpannija,
fil-waqt I jkon qledhed jimia’ ~ d-dettalji b'inkariku ta’ 1
attur ¢

Pont jeior hu h l-“proposal form” " hija parh integrali
millzpolza, u kwmd- ‘mic.statement’’ fila Bn qisu “‘mis-stafe.
ment"™ ﬁl’-pol'za .'Imn‘Tﬂpd fil. ovnsprudenza Taljana (ara sent.
ritafa Rep, Navarini u Vedani. comm. art. 429, para. 65) :—
“T proponente un contratto di assv'ura.zmne assume intera
responsabilitd per le dichiarazioni contenufs nella proposta.
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che ¢ pu te ntegrale detlu polizza, anche se non scritie di
suo pugnu . Del resto, ebda kwistjoni na jista’ qaft ikun
o Pdan il-kaz, fejn fil-parti recitutiva tdl-polza (fol, 3)
jinghad appunty ‘whereas the lusured described in the sche-
duie hereto by o proposat snd declaration........... . whicl ghail

be the basis of blus contrutt and is deemed o be mcorporated
lwmm. v ;

Pount whor hu 1111 i-mfmmuz;om dwayr il-"year of make’”
hija fil-fattispecje vera ““warranty’”, v mbux sempliéi “‘re-
presentation’ , ghaliex lnja “‘a term of 1he conwact” (am
.\Iailaffy & Dodsun, Law Reluting to Motor Cars, 1929 edit.,

43). 1nfatu; fll-klawso‘m oru. 9 tal-poiza {tah. B Yergw)
jmwhad i weeeee the truth of the statements and an-
swers in the said proposal shall be conditions precedent to any
liability of the Company to muke any payment under this

licy™";

ke Issa, jekk hi, kif inhi, “‘warranty”’, allura r-vesponsabi-
lith .hija eskluza ankorké ¢-¢irkustanza ma tkuny materjali
ghar-niskju, ankorké maghmuly fi bwona fede (ara Porter's
Laws of Insurance, p. 158). lids f'dan il-kaZ hemm, “‘ex
abundantin®’, anki l-element tal- materjalitd. Infatti hu riss-
put li kuntratt ta’ l-assikurazzjoni hu uberrimae fidei’, .1
ghandhz ghalhekk issir mill-assikurat lill-assikuratur “com-
plee disclosure' 12’ koll wa jinfluwixxi fuq ir-riskju (ara
Torter, ibidem, pag. 8);

Issa appuntu l-etd tal«ar kienet divkustanza li tinflu-
wixxi fuq fe-riskjr. Meta jinghad *‘fuq ir-riskju’" wwoldiri
fuq xi rivkju kontemnplat fil-mument tal-kuntrattazzjoni ta’
l-assikurazzoni, u kif espress fil-polze, apparti l-aééident 1i
in segwitu jkan akkada fl-fatt. Dan hu pacifiku fit-testi in
m.zteu'a lega, 'dun sl-kaz, wicheq mll‘-I‘lS](]l koperii mili-
polza (anlsurkc mbhux dak 1i gara) (ara fol, 5 taht sec. 1 (a)j
e -dok ta' “loss or dumage by zecidental collision or over-
turning conseqnent upon mechanical breakdown, or conse-
Woent upon wear and tear’”’. Vwoldiri, jekk il-- foss"” jew id-
'-‘(!ama;,-‘e' Isir in segwitc ta ko]hz;om i tkun saret minhab-
ha “*mechanical bleakdo“ m' jew wear and tear” tal-car,
allara dak hu risk'n kopert will-polza. ‘‘Mechanical break-
down’” thi<se, kif jispjega 1-Gilbert . ““Motor Insurance’’ , 1949
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edition, p. 17, “‘breakuges due to iuiernal COUBEB. . errreneinns )

lkowpli jghid dan l-awtur:— “Slackness, @ flaw, over-
Lieating, may cuuse a breakage or seizure, and resulg in con-
siderable dawmage, if they happen whilst the engine or the
velicle is ai high speed. Thes is the risk intended to Dbe
covered when mechanical breakdown is insured............ For
inswance, if, as a result of internal breakage, the vebicle col-
lides with 4 lamp-standard, the damage to the car caused by
the collision would be covered.............. .’ Le-istess awtur, fil-
pag. 2, ighid, a propozitu ta’ dan id-dettall tal-"'Year of Ma.
nufacture”” (jew ‘‘Make'), illi hija “‘a particular of great
imporiance. When a car has been running for years, it has
to be sertously asked by the lnsurer whether he can accept
the car as the subject of an Own Damage Risk, as 1t is called.
As the years go by, parts of a car deteriorate, the metal be-
cones fatigued......... PR "y

Issa, fil-kuz prezenti, skond il-'‘proposal’ il-car kien ilu
jabdem will-1939, wentri fil-veritd kien ilu jahdem mill-1929-
11080 — differenza mhuox indifferenti ta’ ghaxar snin. Huwa
evidenti illi-l-probabilitd ta’ ‘‘mechanical breakdown' u l-grad
ta’ “‘weur and tear”” huma akbar f'car 1i hu aktar antik b’gha-
xar-snin mis-sena dikjarata fil-'"proposal’’, u li kwindi huwa
aktar probabili l-perikolu ta’ kollizjomi ('‘loss or damage’”)
minhabba dan il-*‘breakdown’ jew dap il-‘‘wear and tear’’,
u konsegwentement hu akbar ir-riskju li jiehu l-assikuratar.
ld-differenza 1’ ghaxar snin bejn is-sena dikjarata fil-“pro-
posal form™" u s-sena vers tul-manifattyra tikkostitwixxi dak
i fil-gurispredenza Taljana  jissejjah ‘‘aggravamento di ri-
sclho”’ ;

(thalhekk il-Qorti tivritjeni li kien hemin dikjarazzjoni
inkorretta ghar-rigwerd ta’ l-etd tal-car. Dik id-dikjarazzjoni
hija ‘warranty”’, ghaliex, kif inghad fuq, tifforma parti inte-
arali mill-poiza bi kliem espress, u ghaliex, skond il-klaw-
sola 9@, il-veritd ta’ li “‘statements™ fil-"‘proposal form'" hija
‘“‘condition precedent’” ghall-*‘liability”'. Ghalhekk l-assiku-
ratur ma jirrispondix, avvolja l-aétident ma kellux x'jagsam
- mac-Girkustanza dikjarata hazin, “‘If representations are made
part of the policy, they become warranties; and if they are
untrue, the policy will be avoided, even if the loss hag not
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avisen from the fact coucealed or wnisrepresented  (Yorter,
loc, e, p. 162). Minbarra dan, snki bhala “'representation”
biss, kienet tali i tinfluwixxi fuq ir-riskju, ¢joé ir-riskju kon-
templas mill-polza, apparti duk 1 fil-fatt gara; u ghelbekk
ugwalinmen, tinvalids L-polza, I the answer was merely s
representation, the insutance cumpany can avaid payment by
proviug that the answer was untrue and material to the
risk’" (Fitzgerald vs. Supreme Council of the Catholic As-
socintion, 39 Hun. N.Y, 251} ;

Intqal fil-gurisprudenza Taljans (loc. cit., para, 64) —
vl ominessa dichiarazione nella polizza di uus  circostanza
aggravante il rischio importa irremissibilmente la nullitd del-
da assicurazione’’ ;

Ls-aspett guridiko bazifari {'din ilkawia jikkonsistt £l
{att dupliéi, ¢jod illi fil-polza bemm dikjarat Ii i-*‘proposal”
titforma parvi integrali mill-kuntratt, u illi fil-polza hemm
ukoll illr, jekk li ‘‘statements’” tal-‘proposal’” ma jkunux
vert, allura l-polza bi iovalidata. Dan ha dediziv. Inghad
infatti Fwiehed mill-agwa testi Inglizi in materja, Macgilliv-
ray On Insurance Law', 3rd. edition, 1947, fuy l-awicrith
fa’ unieruzi sentenzi winng éitati in kaiée ghall-pag, 106 :—
*'When the policy contains a recital that the proposal there-
in referred to shall be the basis of the contract, the truth of
the statemunts contained in the proposal is thereby made a
vondition of the liability of the insurance, and any incorreet
answer will entitle the instrers to repudiate lability apart
from any guestion of materiality”. F'dan il-kaz hemm aktar;
ghaliex fil-polza inghad espressament 2l l-inkorrettezzs ta’ li
Ustatements’” fil.proposal”t 12gih lefenzjoni tar-responsabi-
lita ta’ 1-“insurer’”; u ghaliex kien hemm anki 1-*‘mate-
viglity ™" tac-Cirkustanza  inveridika fis-sens i  é-¢irkustanza
vera kienet tkabbar ir-vigkju, menuwl, kif dikjarata, kienet
tnaqqas lestin tar-riskjo fil-ntenti ta’ 1-“*{nsarer’ ;

Ghallekk ma fiemmx lok li 1-Qorti tidhol fil-pont I-iehor
tal-valur (“‘overvaluing™) u fl-eccezzjonijiet l-ohra moghtija
tn subordine ;

Ghand dawn tlomotivi;

Tiddecidt ;
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Bithi tirvespind l-istanza, bliapejjez kontra lattur sok-
kowbent.


toniop


