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21ar, March, 1948,
The Hon. Mr. Justice

Dr. W. Harding, B.Litt., LL.D.
Major William FEdward Clarke R.E. et
versmy
The Hon. Bdgar Cuachieri ne
Lease — Right of Prefavenss — BSalt-gams —
Rursl Tenoment — Ast. 845, 1008 and 1007
of the Oivtl Oode.

The erpression Crucal tearment’™ moust be tolen to omean Cwhat e
mainly arable lawid which is habituedly given or talen on Tease tor
the wrawing of crops amd rograte agricwltural purposes’

The sdt-paps knerwen aa *Salini'* do nat fall within the meaning of the
crpresaion Crural tenement’’ although o part therveof roulid be uxed
for agricalfural purpeses: and as they are on the othe, kand,
neither an “urban tenement’ nor a “building’’ the lesser of the
aelt-pans rannot claim the right of prefecence whiek the low allires
i reapect of thexe tenraents,

By wr't of-summons number 57 of 1946, plaintiffs, after
prefacing that defendant nomine, by an officia) letter deted
the 20:h. November 1945, had impoeed certain conditions
for the new lease of the Salinmi, tenement no. 370, st Bur-
Mar-ad_ in the limits of Naxxar, which were not reasonable.
ard thit thev. as the tenants thereof. had in consequence
communiceted to defendant nomine certain countsr-proposals
b their letter dated the third of December 1945 which he
Lad not aceepted. notwithstanding plaintiffs official letter of
‘he M-h. December. 1845, to the came effect : and after prac.
ine for & judicial declaration to the effect that the aforesaid
~onditions, contained in the letter of deferdant nomine of the
Mh . November. 1945, were not reazonzble. asked that the
conditions of the new lease he fixed hv the Court. after ap.
nanting, it peceasary referres for the purnose. Whith cnats,
nwndine these of the afore mentiored official letter of the
2 W Deeember, 1045 :

Pefendant nomine. in his ctatement nf defence. cabmit-
‘ot that the pravicions of section 1897 of the Oivl] Code
iCheprer 28 Revieed Bdit'ond were not applicable 'n the
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present ease, as (he salt-pans were neither s “building” nor
a rueal tenement’, amd  consequently plaimtiffa were nut
entitled to any right of preference under section 1683 of the
suitl Code. Subjoct 1o thie first plea, defendant nomine wab-
mitted, farther. 1hat the condinions of the new loase were
just and fair;

After hear:nz the nrguments of counsel for piaintifis snd
those of the Crown (‘ounsel, and the evidence of the male
plaimiiff, a< far ax the first plea is concerned. the Court has
sonsidered as follows ;

Yo i clear from the terms of the writ-of-snmmons, anid
it explicitly stated i the declamat’'on which sccompenics
i, thet plaintiffs ground thewr action on the provisions of
what, at the tuue of the fiking of that aet, was section 13481
of Ordinance VI of 1868, and is now, after the publication
of the Revized Fdition of the Taws of Malta, section 1687
of the Civil Cixle  Chapter 28

This =ection runz as follows :— _

“The lesser may not set np ‘hiz right ol preference’
agninst the dem:nd for the =nrrender of the fenement where
«r-h demand is admissible, if he refures to accept the new
louse on the condtinns proposed to him and ‘byv the Court
deemed reasonahle’, even thongh it ix proved that the plain-
tiff intends 1o ler up the tenement to othere on less onerous
conditions’” ;

The word< which have heen nnderlined are those rele-
vty 10 the issue, that s, the words “his richt of prefetence'
a»d by the Court deemed reasonable’. Tt appears sale &
ronstrue the rection as meaning, “‘inter alia'’, that, in orde-
that the lessee mav ask the tribunal to enquire into the resson.
ableness or otherwise of rhe conditions of the new lease. it
is necessaty that the right of preference he competent to him :

This Court, thevefore, must first of all see whether plain-
Vs are entitled 10 the right of preference in respect of the
tenement in question. Tt is of course, commen groand be-
tween the parties, that the preseni proceedings condemn the
salt-pans anlv, and that the tenement ¥mbwn ax the SBalina
Tatace and the lands attarhed o it are not inclvded in the
15206}



ot I'T-T1IENT PARTI

The othe s ction o be considered, therefore, 18 that
dealing with the right of preference, that i, -ection 1684
edem. Have plamtiffs a right of preference in respect of the
leuse of the salt-pans under that sect.on? If wo, them they
are entirled to ask the iribunals to review the oconditions of
the new lease; -

Seciion 1683 firat refes to a right of preference under
wction 1680, which refers to co-possessors, and is, therefore,
inapplicable to the present case. Nor can there be any ques-
“ior. that the claim of plaintiffs to a right of preference falis
tn he cons:deved under sub-paragraphs {a) or (b} of section
1683, as, clearly, the salt-pans are neither an urban tenement
nor a building. The whole question reslly turns on sub-pera-
graph (¢). Tn fact. the issue may be narrowed down to this :—
Are the dalt-pans a tenement ?

Tt is. of conrse. corect that the Code in guestiom, in
cection 345, makes the basic distinetion between ‘‘lsnds’
and “hrildings”’. and that the term “‘lands’ admits of & verv
wide construction. Tn fact. if the term used in sab-parsgraph
i1 afore mentioned were “‘lands'’, there would appear o be
liizle diffienlty in coming 10 the conclusion that the salt-pans
would be included. But whereas section 345 is making a
senera]l enimeration of thinge which are immovable  section
IAR3 1= dealing with a preferential right or privileze, which,
1< ha< alwavs heen held. does not admit of a wide interpre-
Sion. This view wee taken by this Court in the case “‘S8ce.
Perrae Trivona ve, Mifand™?, 30th. April 1872, and later in
‘he rase “Chepelle vs. Fanech’ 13th November 1908 : and
v a logical conseiqnence of the general principle that ex.
ceptions are to he interpreted restrictivelv. The correet ap-
prorch to the “‘poneium saliens” of this case i net whethe-
the <«lt-pans are a *‘land’’, bt whether they are & “‘rural
tenement’’ - '

Tn the apinion of this Court the axpression ‘‘rarsl tene-
ment’” must be taken to mean ‘what i mainly arshle land
wh'eh os hahitually viven or tuken on lease for the growin:
of erons and coonate acricnltural parpores” . T thia view i<
vorrect (and it iz ihe one aecepted by the Court) | then the
<t pans o nat inelded in section 1RR3. and consequently
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the usction based on section 1697, which, in its turn,’ !h‘dn.
cutes the apphicability of section 1668, fulls

This conclusion appears 10 be suppo-ted by the following
considerntons ;

Oun the strength of the maxim “noscitur a sociis’, it is
no doubt helpfrl w sec in whai sense the sume expression
hug besn used in the Code under the same subject of lease.
Te quote a few instances, section 182] refers to a rural teve-
ment zv a tenemen: capuble of producing friuts and also re-
fery to the wathering of the produce. Section 1656 uses the
expression in the same sense, and in fact refers to section
1421, Section 1666 and those following it under TV, dealing
with rural tenements, refer to the vearly crop. to the value
of the meds, and the expense of gathering in the fruits; these
are all words which are obviously in keeping with the con-
struction put by this Court on the expression ‘‘ranal teme-
ment’’ ;

Agsin, the corresponding expression used in the Maltese
text of section 1683 is ‘‘ghalqa’™ . juar asz ir is “'raba’.”’ in the
phwral, in the heading (IV) preceding section 1668, Tt 1=
universally accepted that the afore mentioned words in Mal-
tese can only mean arable land given on lesse for the grow.
ing of crops or counate agriculinral purposes. This is not a
coge of disere paney hetween the English and the Maltese text
of the law. in which vase. according to clanse 49 of the Malts
Tetters Patent 1939 the English text would prevail. but,
on the contrary, it is one of those cases where the existence
of & double text has the advantage of helping the Conrt in its
interpretation of the law

Crown Coansel has also pressed on the Covrt the argu-
ment that the provision contained in aubparagraph (¢} was
introdaced in 1983 (2 long time after the ennctment of the
law in the latter hulf of the previous centursyi in order to
counply with the ina'stent demand of farmers to be protected
against eviction m cazes, especially | where they had held the
property on lease for a long perivd and had carried out mih-
stzntial improvements therein, and thet rherefore, only land
civen on lease for agricultnral purposes conld be rveasomablv
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included in the provision, This argument appears to be sound ;
In a «tatement of subm ssions filed by plainiiffs, st page
20 of the record. it has been urged that salt-pans are always
fruit-producing #s much asx fields, and should conssquemtly
Le deemed to be included I section 1683. This submission
is not, perhapa, correct. In the present case, the malt i nat
manufuctured from the rock, as is the case, for instemoe, in
the Middieshorongh district of Fngland, but from naters]
brine. The process in_ briefly, that of allowing the sea-water.
or hrine. to flow thrnugh » series of channels in evaporating
pars, ard salt is produced by solar evaporation. The mit
i#g not & fru't of the land in this case, but of the sea; the land
i« only the means of gathering the salt by collecting it, eva-
porntmg it, draining it, lifting it f-om the pans, wﬂn and
drying i1
Connsel for plaintifis has alao ingeniously argued that
there is a part of the salt-pans which conld be used for qu
cultural purposes, and this point formed the subject of the
evidence of the male plaintiff at psce 22 of the record. Tt
was stated in that evidence that a ceriain part of the salt-pans
eould be used. even though such use had never heen made
of it to date. Tt appears that the proportion of this part in
relation to_the whble area of the «alt-pans would he., mough-
Iv. ‘n the ratio of one to thirty: .
This contenition. howeve=. cannot help plaintifls.  Onr
Courts have alwavx held that what falls to he considered in
similar cases is the predom'nant part of the tenement, and
the purnose which the partiea had in view in contracting the
lease. Now, there ix no doubt that the preponderating. if not
alea the all-absorhing nart of this perticular tenement in that
of the salt-pens. and that the over.riding if not slso the on-
“1v, use of the tenement iz the manufecture of sali hy solar
Nﬂmr'at ‘on in sa‘t-pans. Nor is there anv rbom for dounbt
that the tenement was. since a verv lonc time ago. talen by
the lessees fo- 1se as anlt-pan<: and the pobentiality of th.
strin . mentioned bv plrintiff 25 an agricntumal holding. seems
to have heen moare in the natare of an after thoaeht for the
parpoces of fhie caze. as mav be inferred from the opening
nragraph of the application a1 paze 19 Tndeed. it shonld



QORT) CIVILT PRIM AW 201

be noled that, ever -ince the first yrant of the salt-pans in
1878, the nse thereof for purposes of agriculture was, and
continued to be, explicitly prolibted (see exhibits filed with
defendant’s note at page 23) ;

"This appoars to be the only fair view of the case under
the pwowisions in question. However much the Coart mey
sympathise with a plaintill in his desire 1o have his claim
threshed out before the tribunal, still, the functions of &
Cours of Taw are those of *'jua dicere’ and not those of *‘jus
condere’’. If this is » ‘‘casus omissus’’, the tribunpal is not
entitled to remedy the deficiency. if deficiency it be;

For the loregoing reasons, the Conrt diamisses the claim.
With regard to the rosts_as the guestion does not appesr to
have bheen chnsidered in previons cases, snd was justifiably.
ot lenst ‘‘prima facie’’, & debatabla one, orders thet sach par-
ty should besr his own. The registry fee, however is to be
berme by plsintifls.
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