201 I1-11EN) PARTL

11 1a” Marzu. 1946,
" Imhallef :
L-Onor. Dr. W, Harding, B.Liuwt., LL.D.

Rinakle Wisminver cersius Marieo Wismaver ne,

Legnt — Imwmimhei B5-Fusem —
Art. N§ tui-Eoditi Oivill.

H-legubarin ghandy jittol Lbnmissoni fil-pusses< tal-legat Lill-eredi.

Meta legatarjn bhuwa wiehed mill-isteag werricta, il-formalita tat-talbu
ghal-inmisgioni Lil-pussess hijn dejjem mehtiega ghali-perzioniiet
T legwtariv abond jiehy monn gRhand il-koeredi,

Jebi: imsehin ghall-wirt v jhunwe aééettaw -rredite, it-talba ghall-
immrsagont Yl-pussess teldegat issir kontra lervedite rappreientata
winn huritur),

Mot Tdegerd ma ihuve Fibein dopersuna 1 tugi wharrka hieg Fmmefli
fll-begataiu fil-pussess tal-legat, o -tulby  ghall-prestazzioni  tal-

Aegat wma Hydor gl peureduba ﬂ-ish.v.x widizfu_ Dik it-talba ghan-
Fha- Hona Yo rirendika bt oygetl tedlega? Londra min ikolly ma-
trcigtment Fuleih dad Lggett bl-wmtervent ta' lereds jew ta’ |-
©oeredidg hoer jughbe dadeipont taghhem ghal-tradizsjoni tal-legot.
I-Qorti — Rat W-¢itazzjom |i biha l-attur wppremetta il

Lanserinn Giuseppe Wistmayer, b'testment ghand in-Nutar

Eurico Savdon tas-7 ta’ Lalju 1937 (Dok. A, halla b'titolu ta°

prefegat lll-attur #nkien 1ua’ hutu Ruggero u Francesco Giu-

seppe d-ditta “Gime. di R. Wismayer”, l-avvjament, l-inkwi-
tmat 13" Lufficéu u l-mahzen. v l.mobbli ta' l-ufhécju. biex

hinkien jezeréitaw il knmmere tat-testatur. u ordna wkoll 1
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Fkaprtah o Lkredine i-titale o Baerkan e kelthom phagha
Padeju attar o huta bies dieddmmbom tl-knnanerc ;s o Nt
tar clandu interes B pidhiol Al-pusseo tepalo tal-legat filg -
setnd s u talal B L ko ot nonne it Kaaboitsats {asnset.
tu fift-attar fil-praseess 10 Linsetatod egat, fil-kwota Hla ol
Hios, o Konsegwasttetsent ipprestas b bstess degat ohall-fn-
et kollha 1l lon Borzerva 1at drittiie s ohira n hljapepipd kon-
trea Lkonvemmny nowine b zhandhon pdbiett ghas-sibizzjonm:

Omissis !

Tikonsidrat ;

P B-artikahi erboba tat-lestirens ta” Gt ppe Waahayer,
nassser Jaatbur. Boattgier tan-Notar Enriee Savdon tas-7 0
Lulju 1937, hemm nnholly prelegar tad-ditrg Goass dy B2 Woes
maver'". kompriz l.l\"\jdnwns. Foakwitinat ta’ fufficeju u 1-
mahzen v lamobhl 0 fafecju, T-thin aifal teghua | wiehed
minnhom l-attur, sabiex flimkien ikuuplo 1- Kunuere tat-te-
Laiuar s Flhlllll.

O skond faerts 763 Kodier Givile, Kope 840 il-degatarn
vhandu qitiah HH-werrieta passess tal-haga wholbija fecat—
privcipju B gej minn dak ead-Driee Ruosn W equisstingm prag-
Lt Visum est o unnmouetagie o S dpsitn jis dieers | oeen-
patis Yegut's sed ub haerede petere’” thex, | para. 2, Dig gl
Yeputoroms;

Nh o ghadkerens Lantue ho wiehed will-werrivets atess i
artikodu ghasoa wa-testaenti ) b Formalitd tar-talba [ﬂ‘-}nlsm‘w-
T desiern neehtiez ghalloporzoninet b ghandn fiehig -k
ereds M b Voee Legatarmio, K;lg\. Vopara. VI |m;2ilul YT

[ dan ddekaz al-kpoan ghallavier 0 Gluseppe Wik
iy et ghandbon ma acéettuw s ib-wort u ghalhekk fattur agis .
sie Reartra kurrinvs talwirt Boghadu gucentn. Dan jisec gsir.
whid cr-Ricet Vol HL para. 391 nota, pag. 879, “ove nan
fnm-y possibile dopandare i} possesso ol vrede per pssere et
Iouto, o rinunziante o sostiifwita @i to condizione, il posses-o
via chiesto al lewittimo rappresentante dell’ereditd ... '
Totstess g tista” i agevolment desunta miill-kitem b hetnn
fissentenza o’ din il Qorts " Bugeja vs, Farvugia™, 22 13" Jan.
mar 8T o devade ] possesso del legatartio, sebbene o ot
rieetes o orede ool altoo rappresentante Ueredith O day
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H-haz, ghall-niet ta” din d-doosnda . il-kuraturs buna 1-le-
gittumi rapprezentanti ta’ l-eredita;

Ikkuneidrat ;

i will-provi debier 1t Fattar g ghandux 1l-pussess, la
b iamissjoni stragudizzjali, n lingas b'detenzijoni taht titolu
whor. jew b'xi mod jebor (ara s-sentenza issa citata. u r-Rie-
er, boe, @t nots 3, paging BT8) ;

i gie ppravat Al; Loggett ta’ dan il-prelegat jinsab ‘de
fucto’" f'idejn hut l-attur, Rugzero u Francesco Giuseppe. Jin.
sab ghandbom bhala terzi, ghaliex, shad li huma wkoll prele-
gatarji ma’ l-attur o jidherx i talbu Linmissjoni fil-pussess,
u ¢had i hutny koeredi g jidherx 1t sy 1usa aécettaw l-eredita;

i d-domanda ta’ l-attur hija duplici—ghall-immissjoni
fil-pussess 0 ghall-prestazzjoni konsegwenzjali tal-preiegat ;

1} kwantu shall-ewwel purti tat-talba. din hi sewws, av.
volja t-kursturi nomine na ghandhowx materjalment f':dejhnm
il-taga prelegata, 1i, kif mghad tinsuh ghand hut l-attur bhals -
torzi, U jinghud 1 din il-parti tat-talba hi sewwa, ghaliex fi
kwalunkwe kaz it-talba tal-pussess ghandha ssir fil-konfront

I-eredi jew ta’ l-eredita. bhaly dawk jew dik li ghandhon
il-pussess legattinu; anki jekk ma ghandhomx H-pussess ma-
terjali. konformement ghali-art. 763 1i jsenuni 1-werriet bhala
dak li lilu ghandha sair it-talba fara Fadda. komm. art, 862-
SG3. para, ldd\

Tlli t-tiewd parti tat-taiba hi dik tal-prestazzjoni etfettiva
tul-legat. Tl-pussess infatti ji7i akkwistut bit-talbs ghall-tmmis-
sjum {(din hi l-ewwe| partt tad-domanda) n bit-tradizzjoni li
jaghmel L-ereds 'div hi t-tieni parti tad-domanda odjerna), Insa,
peress 1 fl-fatt l-oggett tul-prelegat jinsab {idejn iz-zewg hut
l-attur fue wnsemmijin, ghalhekk. shal duk li jirmigwarda 1-
prestazzjoni effettiva, lazzjoni keltha thun dik tar-rivendika
konrrs taghhoin bhale terzi. bl-intervent dejjems ta’ l-eredi jew
ta’ l-eredith. biex dawn jew din jaderixxa ghat-tradizz'oni u
jkun salvat il-principju ta’ j-art, 763 Kodi¢r Civili (Fadda, loc,

‘t., pura. 134 u 135 ; Cattanev e Bords, nota 2 ghall-art, 863,
Ricei, loc. ¢it. | parti finali, para. 391'. Tt-talba tel-prestazz;o-
i effettiva ghalhekk ma tistax t'gi provvdnta, fin-nugqqas tal-
kontradittur taghha, li huma dawk 1i fil-fatr geghdin fil-passess
ta” Loggett tal-prelegat: salva kull azziont obra ta” Y-atvur;
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Ghathekk din §-Qort tddecidy il tiiga” 1aalba, fis-8ens
b fikkmdanna lerediti @jacenti kif rapprezentata biex timmet-
ti Vll-aktur Bl-passess tal-kwora tieghu tal-prelegat, ghall-fioi-
jiet ta’ bart. 763 Kodici Cividi, Kap. 23, fissens Ui l-eredita kif
rapprezentata taghti {-adezjoni taghha ghail-kunsinna ta’ dik
th-kwots Hl-attur oo nnn gueghed jippossjediha; bl-ispejjes
koniea f-kursturt nomme,
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