QUETE TA' L-APPELL e

20 ta” Marzu, 1944,
Imhallef :
L-Onor. Prof. Dr. E. Ganade, LL.D.
L-Onor. Dr. Lowis Gales ne, rersvg Spikjar Joseph Muscat, Ph.C.
Bell — Ridevwta — Art. 85 (o’ -Ovdinsnse VII W' }-1918.

Ruwalinkwe nofu, att jeic kitba rilezriota ghal-liberazzjoni to-

tali jew purzjuli per mezz t0’ Mas ta” flug, hija ricerutg fis-trns

tel-diggi tal-BoM, v Lijn suggetta ghall-boll prexkrift ming dik ol

figi, 17 hiju s-sustanza, w whue d-forma ta’ latt, li ghandhe &ii-

gies biex jigi deferminat jekk dal l-o#t jew kitha ghandux jimi

bollat jew le. .

I-Qorti — Rat it-talbe ta’ l-attur quddiem il-Qorti Civili
tal-Magisirati tal-Pubizija Gudizzjarjs ta’ Malta gha] kundsnna
tal-konvenut biex ihallax penali fil-nizura stabbilita mill-Ord.
VI ta' 11918 bilfi muqas i jwabhal H-boll fugq ircevuta mah-
rugs winny, 4 s-somma ta’ erbgha soldi (4d.) bhals taxxa tai-
boll }i ghaliha hijn suggetta dik l-irdevuta; bl-ispejjes;

Omussis;

Rat is-sentenza moghtija mill-Qorti fuq imsemmija fi-14
ta’ Frar 1944 fefn ddikjarat illi d-doknment ezibit ma’ lav.
viz mhux ricevuta ghas-sens tal-ligi u ghalhekk mhux bolla-
bili, u rrgettat it-talbset fa' l-attnr nomine, u ordnat i l-y-
pejjez. minhabba ¢-¢irkustanzi partikviari tal-kaz ikunu min-
ghajr taxxa; wera I kunsidrat;

Iiti i-konvenut, bhals membru tal-’vol rikonexxut mill.
(ivern. jircievi kwantitd ta’ merkanzija biex tkun distribwita
lir-“retailers'"; 1i l-konvenut ghal dinn il-fini lesta 1-*‘invoice”
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fejn kiteh paid” ki solta jaghel. v nieta wara jirdievi -
wrerkauzipn pkich l-kela delivered ™

Hit Findagini }i ehandha =sir hija dik i jkun ezaminat
xithu the real and une meaning of the instrument’’ skond
il-klic i’ awtar st Hs-ventenza. u dik mhipex il-hberaz-
zjoni tal-khjent minhibba i-blas tal-prezz. imms 1-bonstatar-
zjoni i huwa réieva l-merkanzija ghal skopi ta’ komtroli fuq
id-distribuzzjoni da partt wl-Pool, u d-dokument egibit ak-
tarx jipprova r-ricezzjen? ral-inerkanzija da parti tel-kkijent u
iy il-hias;

Il d-dokument ma ghandu ebda firma ta ‘min ircieva l-

flus, ebda tmbru, ufficjali jew uflicjuz, li juri i-hlss, v ma
jista® qatt wahdu u minghayr prova sussidjarjs jipprova legal-
ment il-pagament ; )
, Il rrizalta i l-merkanzija giet imhallie mhax ghaliex
hernn il-kelia o paid’”, izde ghax il-konvenut jammetti i
hija mhallsa, u i-kelww paid™ Kitibha hu; il kieku l-kon-
venut innega kien ikun hennn bzonn ta’ meegzi ohra suseidja-
rji tal-provi; kieku d-dokument kien jipprova l-hiss kienet il-
parti l-ohra li trid timpuonjah, izda dak id-dokumenti wahdu
ma jistux jipprovy l-pagsment, u ghalhekk “the true and resl
meaning”' tad-dokument whbux id-"discharge” tal-persuna i
ghamlet il-pagainent;

1Lili l-intenzjoni hija fattur importanti biex tkun determi-
nata n-natary tad-dokwnent; fil-fatt ghandna iili mete k-
jent qgal lill-konvenur i d-dokument mhux bollat, mrepon-
dieh {1 dik ma kienetx ricevuta, u jekk irid wahda jaghtihedu;
diita ohra ““Museat’ . 1@ hija wahds mill-izjed ser)) v wopor-
tanti, qneta riedet ricevaia. my qaletx hli-konvenut li d-doku-
ment mhux boliat, zda ezigiet ricevuta; i ghalhekk dik ii-
kelma wa timpurtax t ma kienetx tsnporta dikjarazgioni ta’
ricezzioni ta’ Aus u “discharge’’, 12da serviet biss biex il-kon-
venut mzomm cekk fuqu nnifeu i ma jaghtix merikanmije K ma
tkunx fmhallsa; illi f.operazejonijiet kumineréjsli ma hammx
obligu li tinghata ricevuta, u hafna drabi tinghata ghax ikun
engiha l-pagant,

Rat sn-nata ta” Lappell ta’ Lattur nomine u éCitaxzioni
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tieghu fejn talab illi dik is-sentenza tigi revokats u ghathekk
ikonu mifyuygha t-tatbiet ta” Lattur nomine, bl-ispeyjes tai-
zewg istanz: kontru l-konvenul:

Omisns ;

Trlremsidre ;

I Yart, 86 ' 1-Ovd, VI1 ' 1-1918 ighid idli rédevuie
tisainifiha kwalunkwe neta, att jew skritt, rilaxxjet ghelt-Nbe-
razz;oni totali jew parzjeli per mesz ta’ hies ta’' flus; u kif
tajjeb irriteniet 1-Ewwel Qorti, ‘‘the legal rule is that the real
and tree mesning of the instrament is to be ascertained ; that
the description of it given in the instrement by the parties is
immaterial”’ (!laghmotenﬂhn j.ws page 7, Gensvel Rubes
as to Stmz daties) ; g kif gie decit mivn din #-Queti f'kawis

15 ta’ Junner 1917 (KoMez. Vol. XXIII-I-396),
nlh s-sostunza. u mhux il-forma ta’ I-att hijp dik i tiddeter-
mina jekk ghandux ikun boliat jew le;

Tikkunsidrs ;

Iili ghandu jkun anki ezaminat, kif irriteniet din il-
fis-qombenzs fug Mmeemmija jekk id-dokowment jiex magh-
mul u rilaxzjet bhale llbermpm toteli jew parmjali tad-debyi-
var ghex jchk frawe hekk joqa’ indubbjsmment taht il-definis-
zjoni fuq migjube. Fil-futt m-nt-h. ith, wara h d-debiter bal-
las il-wiehed u ghoxrin lira w tnex-il xelin (£31, 12. O fuq
I-'invoice”” minn fe;n Eem jwritwita d-dettall ta¢-somma I
M hﬁn H-sonvemnt kiteb N—hu shamer ilhekne

“pard’ u refe’ ta lura duk |-"‘invese’’ lid-debitar |i wam
pprofents tvhw ghell-kunsinna tal-meorbnasis, u peress iddl-
bitur ippresents dak - ‘invoice'’ lill-konvenut |i ra |-kelma

“paid” huwsa tah il-kunsinns tal-merkanzijm u kiteb il-kelma
“‘delivered’’ bil-lapis abmar fuq [-istess ‘invosce

Tikkunsidrs ;

T l-appelet jispjege illi dik il-kelms *‘paid" isservi ghe-
lih bhals éobk, biex mola l-klijent imur ghall-honeenjn tol-
nmmpnph pnhhht;hnrnl isame-

-divtemtont jughtih il-merimnsije mm ore, poress
:ll! pmb.himent ikan hemam hafna nies, Minn dan prﬂiulh
illi dak id-dokument, slmenu ghal dak il-perijodu bejn il-hiss
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Gimsotuta 1 kotusenja tal-werkanzija. serva a’ hiberazzjorn
totall tad-debitur, ghasx meia d-debitur jipprezenta d-dokument
"i-appelut Jdaw ma jkunx gista’ johidlu B oma bhallasx, ghaa
Buwa stess ikuty kiteb dik l-kehma paid™ 1 sservieh bbala
notanient, it asunedjatament jaghob al- ujelkauzijs U anki
ghall-futur dak Wd-dokmuent ghande jservi ta’ llberlulom
’fm:\ la darba l-appellat, kit jara dak in-notament 8- 'invoice’
u in forza tieghu, ikun assigurat i d-debitur hallus, u ghal-
hekk wara ]abhn werkanzija. hekk ukoll, jekk fi kwakunkwe
zmten futur jingala™ xi zball, u I-klijent jipprezenta dak I-
“invoice fill-appellar, dan certament jerga’ jaghrafl h dak
in-notament kien tieghu u jac¢éetta alli L-klijent ikun hallas;

Tikkunsidra;

i dina FQorti ma tistax tagbel ma' l-ewwel Qorti fejn
irtmerset il dak id-dokument ““per s ma ghandux il-forza
ta’ Mbherazzponi. chax jekk tkun negat null-konvenut ikun
lietnms Lzonn ta” prova <ussidjarfe: ghax dan jista’ pgn i kwa-
funkwe ircevuta regolari bil-tirma anki ta’ wmin jiréievi, b jkun
jista” jehid 1l dik mhix il-firma tieghu ; mentri l-lig) tippresu-
mi n-uezozjant onest, li kif Jara n-notament maghmul minno
immedjataient jaghartu u jircikonoxxi iki 1-hise iken sar. Kif
irriteniet din il-Qorti fic-sentenza taghha tal-20 ta’ Gunju 1917
in re Dr. Refalo ne, vs. V., Bonelio” (Kollez. Vol, XXIII-
487y il-gunisprudenza Inghiza rriteniet ilhi |-kelma “'settled’”
“with or without imitials at the foot of an account is s re-
ceipt’’ tsentenza tal-Qurti Nisi Prius in re "Spanforth vs.
Alexander ', ¢itata minn ghand Alpe, The Law of Stamp Du-
ties. pag. 200

Ghal dawn ir-raganijier

Tilga® l-appell ta’ l-attur nomine, uddikjars illi d-doku-
inent fil-fol. 2 kellu gkun hollar skond il-ligi, u ghalhekk tilga’
i-talbiet mugjuba fic¢itazzjont, u ghall-fini ta’ l-ewwel talba
Catabbilixxi s-somma ta” £2; u tordna illi in vists taé-éirku-
vianzi tal-kaz lispejjes taz-zewg istanz) ma jkunux tsxusti;
u f'dan ic-sens tirriformna s-sentenza 1t minnha hemm sppell.
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