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28th. February, 1953.

- Judge :
The Hon. My, Justice W, Hn.rdmg, B.Litt., LL.D,

"The Pulice versus Frank R. Pearce
Sale of Commodities — Imposition of Conditiong —
. Phoenicis Hotel — Public Bar snd Private Bar —
Reg. 9 “'Sale of Commbodities }Obmol) Reffulations, 1
Vo Prader shall, in selling, or in offering for sale any aommod’tty, m|
" pose any condition with such sale, other than the charging & the
L'brbpef ‘price. Svel 1egulation is meant fo precent any evasion of
the charging of the pruper price by circuitous means, as well as
to” precent hogrding, or at teast keeping commodities in stook fn.
* other buyers who are prepored to pay a higheyr price, by szacting
from the first buyer a condl'tion of such a nature as to discourage
"Kim from buying at all.
7fllhouah it doei not seem sare in law to make o clear-ent disbinction
Detween g public bar and a private bar, when tive premises of both
come under the sane licence, if way he[d in this case that the Obcl-
‘tail Bar in the Phocnicia Hotel is a private bar, wherens the Snack
"Bar atbached to the same hotel is @ public bar. '
In the light of the abore considerations, it was held in the present
. cose that the faet that naval ratings whu called and asked for
. dFink.ap the Cocktail Bar in the Phoenicia Hotel were asked t-
gy ‘o Kave that' ‘drink at the Snack Bur attathed fo the same
Kotell did* it ‘constitute an imporition of conditions in conneetion
with the sale of a comuiodity #n terms of the Sale of Commodities
{ Control) Regulations, 1952,
This is an appeal entered by ihe delendant against a
jrdgment given by the Criminal Court of Magistrates of


Jeffrey
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Malta on the 3th. January, 1958 ;

The original charge was twofold: that of having, us
licencce of the Hotel Phoenica, without reasonable cause,
refused to sell alcoholic drinks "o three naval ratings in uni-
form, and that of having imposed tonditions in connection
with scch sale. In the operative part of the judgment, the
Court below found the defendant guilty of a xingle offence,
namely that of having irposed conditions other than the
charging of the propetr price in the sale of drinks, by refusing
to sell sueh drinks in _the Cocktail Bar of the Phoenivia Hotel,
and sentenced him "o the payment of a fine ot £3. In the course
of the judment it is made plain that the condition, which
that Court held to have been imposed, was that these ratings
were told to have their drink in the Snack Bar instead of n
ihe Cocktail Bar;

The point before this Court is, therefore, this - does the
fact (which iz not in dispute) that the naval raings were told
to have their drink in the Snack Bar instead of in the Cock.
tail Bar amount to the imposition of a condition in “he sale
of drinks?

This Court is not called upon to express, nor is it ex-
pressing, any opinion as to whether the licencee of a first-
class hotel which includes a private bar, in the sense ‘hat
it is considered more ‘‘select’’, is justified in refusing drinks
to certain classes of persons not being residents or guests of
residents, but merely outsiders or, as the term goes, '‘ca-
sumals™;

With regard ‘o the facts relevant to the issue in dispute
it is sufficient to state that the Phoenicia Hotel is a duly
licensed first-class hotel, and the premises include a Cocktail
Bar, aceessible only from inside the hotel itself, and a Snack
Bar, ‘o which access is also had from outside. The relevant
licence iz that wheriof a vopy iax exhibited at page 3 of the
record, in terms of which the defendant is allowed to keep
a shop:for the retail of wine, beer, and spiritous liquors, a°
the Phoenicia Hotel ;

The solution of the poin: submitted to this Appellate
Court flows natnrally from the following conciderations (—
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1. The offenci: comes under regulation 9 (not 10, as er-
roneonsly stated in the ;udgmént) of the Bale of Commodities
(Control) Begulat.mns 1052, which runs thus:— '‘No irader
shall; in selhn,, or in o&'ermg to sell any commodity, impose
any. “candltion . connection w;f_fx such sale, other than the
nhargm., of ‘the proper price"

Tt i3 as wéll 40 note that :hese Regulations, enacted un-
der the, Supphes and Services Act, 1947, are the aftermath
af poct-.war conditions, and are mainly intended to combat
what are commonly termed '‘black marke- transactions or
practices’’. It is obvious that the afore quoted regulation, un-
der whch ‘the First Court found the offence in question, i«
meant to_prevent any evasion of ‘he chargmtr of the proper
price by tircuitous means, that is, by imposing a condition
which makes the price more onerous for the buyer and the
profit higher for the seller; for. example, by compelling the
buyer to buy other commodities ‘which he did not intend buy-
ing. Tt iz also intended to prevent hoarding, or at least keep-
inz commod’t'es in stock for other buyers, prepared to pay a
higher price, by exacting from the first. buyer a vondiiop of
:-lr(’h a nature as to discourage him from bnying at all;

I' does not seem reasonable to hold that the fact of ask-
ing the three naval rutings to have the'r drink in-the Snack
Bar insiead of in the Cocktail Bar was the kind of condition
which the legislator had in mind. There was no question of
‘he licencee getting a higher price, or of his keeping in stock
the commodity for other buyers; had the nuaval ratings gone
to fhe Snack Bar, the price they would have paid would have
heen presuinably’ the same, and ithe drink they wanted would
he ne equally been served ort of siock;

.Although ii does not ceem S"tfe n law to make a clear-
cut’ dlgtfnctlon betweeu a. ‘‘public’” bar and a ‘‘private’” bar,
it the .prem’ses of both come under the licence (vide, in this
~em«- the case which came before the N«w Zealand Courts,

“Arundell vs. Na:ional Insurance Co. of New Zealang, Itd. v
(]935) N.Z.L.K. 924, per Alpers J. at page 927), even thongh
in” a -Beottish cose (Howman v. -Doyle, 1921, B8.C. [0) 49,
per the Lord Justice General, Tord Clyde, at page 58), the
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term “‘public bar’’ was held to mean a bar open to the ge-
nersl prblic without discrimination, nevertheless it is a fac:,
in the present case, that, whilst on the one hand the Cock-
tail Bar is inside the hotel proper, accessible only through and
from  the hoel itsel!, and in terms of the licenre, as inter.
preted by the terms of the application at page 5. is meant
primarily for residents, on the other hand, the Snack Bar is
alsa uceessible from the road  outside, and in ierms of the
licence, a~ afore interpre:ed, i primavily intended for the
woneral public. The first is, therefore, in <o far as this fac.
tual distinction goes, a private bar, whereas the second ix.
within that distinction, a public bar;

1t is useful to note, in this connection, tha" the defend-
ant was avthorised by the responsible minister not to exhibis
price-labels in the Cocktail Bar, on the strength of its being
a private bar (see proces verbal a: page 2);

Viewed from this aspect, which i the proper one 1o take,
it does nwot <eem roasonable to hold thit the tat of asking
a “feasual’’or a von-resident, to be . erved with drinks in the
Snack Bar inxead of in the Cocktsit Bur implies the imposi-
tion of a condition; bhecanze the fact that the Cockiail Bar,
in terms of the licence, Js run primarily for residents and
their gnests would lose ali its significance if the licences
were not free to direc: outside customirs to the Snack Bar
whenever he considered it proper to do «o. Otherwise, it would
vonceivably happen, at times, tha: the Cocktail Bar would be
anamped with outside customers, and the hatel residen s and
their guests would be thus deprived of ap amenity to  which
they are envitled, and they would find them--lve. ~ompelfed
in any =uch eventvality, o repair to th- Snack Dar for drinks.
notwithstanding that this latter bar s, in terms of ‘he licence,
intended primarily for the general public;

It would be absurd, in the opinion of the :i.ting Judge,
to argue that the licence transforms the whole hotel into a
“‘shop’’, and that therefore the ruse has to he onsidered on
a par with that of a licencee of a public hous who refuse
to serve & customer with drinks. In the Ca-e Gordon Hotelx
Fimited v. London County Covneil, 2 K.B. 1rv. 4th. April,



1040 TR-RARA’ PARTI

1916, Counsel for the hotel, Mac Moran K C., in the course
of his submissions, referred to ‘‘the absurdity of saying that
a lirge resideniial hotel is a shop’'. The judges seemed to
have cdéncurred. In . fact, Ridley J. said, "'inter alia’’: “'I
cannot think that an hotel, the primary business of which is
to provide residence for visitors, is a shop within this Act”.
Later on he said that an hotel was no: a retail establishment.
H's brother Judge Bray J. also said:— "It has been con-
tended that the hotel i< a shop... ....... In my opinion it ix
not’’;

It is only true, us Mr. Justice Avory peinted ov. in the
same case, that certain parts bf the hotel may become a shop
— presumably those parts covered by the wine and sprits
licence. - In the preseni case, the Cock ail Bar and the Snack
Bar are both covered by the licence. But, this notwithstand.
ing;, no Court, in judging whether the fact which brought
about this case amoun-ed to impesing a condition in contra-
vention of section 9 of the Regulations, could in fairness shut
its eyes to the other fzct that it is dealing with a hotel, no.
a public house, with all that is reasonably implied in that
distinction. As Rowla:t J. stated in the case Prance v. Lon-
don County Council, 1915, 1 K.B, 893, in this type of cases
the whole question is ''a matter of degree, in which one hax
to be gnided by common sense, and not really a guestion of
law’";

Now, it is obvious that, in the aforesaid circim¥tances.
no condi:ion was being imposed on the ratings by asking them
to have their drinks in the 8nack Bar instead of in the Cock-
tail Bar; both bars were parts of the ‘‘shop’ mentioned in
the licence, and one part was as cood as the other. The rat-
ings were not being denied anything, nor were :hey being
made to pay more, or to undergo anything more onerous; they
could :mve had their drinks equally well in the Snack Bar,
After all, the provision of regulation 9 afore quoted should
not be used to put the seller in the odious position of having
to submit to any unreasonable demand of the buyer, and
there does not appear to have been any plausible reason for
the ratings to insist on being served in the Cnck*ail Bar in-



APPELLI KRIMINALI 1041

s.ead of in the Bnack Bar. They wwust Liave been wware thar
the Cocktail Bar, cven though licenzed, wax, i point of fact,
being inside the hotel par: and puareel of the hotel premises,

and they must have realised tha, once they elected to go
and have their drinks at an Lotel, insteagd ‘of in public-
lrouse proper, they would have had 1o conform themselves,
as anyone else, to ‘he requirements of the proper jueaning
of a hotel — which requivement . certivmiyv metude pmvidin,'.:'
hotel residents und their guest: with a place for drinks in
preference to ontside ¢rs omers ;

Undes these cirrumstanees, this Court i< definitely of
|.[|i||i()n hat to hrtng this case iivder the p!'-l\i-h)tl,-; of regul-
ation 9 i« <tretehing the law o wlon excessively and un-
juszifiubly ;

The ;'.p]wn'l i~ thereiore, aBowed, and e sentence of
the Court below s oreversed, Phe del ndam s declared not
anifty of the offence for which [eowns —entenced by the Firs
Coare, and is o dosharged. ’
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