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28 ta' Frar, 1953.

Ipkallef:
1-Onor. Dr. W. Harding, B.Litt., LL.D.

11-Pulizija versus Manwel Xerri

Omicidju Involontarju - Danni -~ Negligenza -
Responsabilita' Kriminali - Plena.

Il-kwistjoni tar-responsabilita miphebba negligenza £*
materja kriminall hija pjuttost difficli; pero' jidher
11 wiehed jista' Bfsikurezza jennungja l-prinéipju 1111
meta persuna, bla ma tiehu l-prekawzjonijlet mehtiegn,
taghmel volontarjament att fih innifsu perikolus ghall-
hajja tan-nies, u tigk b*dak l-att magtula persuna
ohra, allura dik il-persuna tkun hatja ta' omic¢idju
involontarju,

Huwa veru op-sempliél inavvertenza mhix bizzejjed blex
tirradika r-responsabilita kriminali; hu veru wkoll 11
s~aemplicl trasgressjoni tal-ligi tongqos hija bitzejjed
ghal dan 1l-igkop; U huwa Veru wkoll 1i l-grad ta'
deligenza 1li hu suffié¢jenti ghal-finijiet ¢ivili ma
hux tali ghall-finijiet ta' l-imputabilita® kriminali;
imma dawn il-kunsiderazzjonijiet ma  jiswewx 13111-
imputat jekk, fil-kat partikulari, huwa jkun hatl ta'
"reckleasness™.

Langas ma tiswa bhala skriminanti nenegligenza
kontributorja tal-vittima, jekk me jirrizultax 1i kien
hemm xi att tal-vittims 11 kkaguna, l-mewt taghha,
indipendentament min-negligenza ta* l-imputat.

Imma dik l-istess negligenza kontributa tal-vittima ma
ghandhdex  tigi trazandata ghall-finijlet ta' 1-
irrogazzjoni tal-piena; ghuliex ghandha Bgir
distinzjoni bejn min jaghmel att perikolus 1i bih
joqtol persuns ohra, bla ma dik il-persuna l-ohra tkun
bl-ebda mod ikkontribwiet biex tpogii rubkha fil-
perikolu, u tkun ghalhekk vittima inkoxjenti ta' dak 1=
att perikoluz, u lekaz ta' min b'att perikolui
jikkaguna l-mewt ta® persuna li tlkun volontarjament b'
ghajnejha mniftuMs, poggiet ruhha f'dak il-perikolu,
liberament ~ persuna ta* l-eta' tad-dizzerniment, 11 ma
kienet taht ebda obligazzjoni 1li tesponi ruhha ghal dak
il-perikolu, 1la ta' mpileg, la ta' dipendenza, u lanqas
ta' hag'ohra.

L-iatess prinéipli jirregolaw ir-responsabilita’
kriminali dwar fd-danni, jekk I-att perikeluz 1i jkun
ikkaguna l-mewt tal-vittima jkun anki ikkaguna danni.
Brsentenza tal-Gorti hriminali tal-Magistrati ta' Malta
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tat-30 1w’ Di¢embru 1952, l-imputat instab hati ia’ omuéidju
involontarju u ta’ dauni involantarji f'razzet:, kunsidrati bbas-
la reat w.ched stante ussorbiment fii-titolu Il-alktar ‘gravi &’
l-omididju involontaiju, u kundannat ghall-piena tal-prigune-
ri;a ghal %ﬂii‘eﬂ‘;disa’ xher; - Tt

L-imputa:“appelia; ' :

Trattat l-appeil, din il-Qorti, wara li ezaminat il-provi u
semyghet largumenti, ikktnsidrat; '

Il-facti, fil-qosor, kienu dawn. Fir-razzett fit-Triq Santa
_Marijru; ‘in-Naxxar, 6i-I5 ta' Gunju 1952, saret esplogjoni, u
biba ‘g-w feru'i serjament l-imputat stess u Paclo Cachia, li
i segwite miet bluls konsegwenza tal-feritt riporta$!, kif
jirrizulty mill-attijiet. Dan ir-razzeit kien mikri Lill-imputat,
u fil kievn wiun 2micn soltu jahdmu  x-xoghol tan-nar 1.
impiweat u l-mejjet, htalu (ilettantt, kif qal ix-xhud Caruana
fol 74. Ma kien hemm ebda licenza tal-lulizije biex jinba-
de in-nar fldan ir-razzett.  Leimputat iddikjara lill-l?ettur
Spiteri 11 dak ilhin ta" kiné¢ident ma kienx hemm fil-post
tilief hu o Cachia;

" lr-razzett sofra beava  konsiderevoli, stmata mill-espert
gud‘:zziarjh 221, 10, 0; '

© M'z-zewg rappori tal-periti jirrizvlta li x-xoghol li kien
lest (*'prepared fireworks™) hu n-nar mhux b'reazzjoni kimi-
ka, "Zda minn barra, ¢joé jew mion xi sigarrett imgieghed
fug kixxa sulfirini fil-hogor tat-tiequ, jew minn kombustjoni
pontunea ta’ xi mzterjal umidu;

"Le-eiperti qulu wkoll li kien hemm nuqgus totali ta’ pre-
kawzjonijiet kontra esploZjonijiet «imili (fol. 33 ‘ergo u fol.
36);

Premessi dawa t-fati, if-Qorti kkunsidrat ;

- DNkwistjoni tar-responsabilith mmhabba negligenza £’ ma-
terja kriminali hija pjuttost diffii¢il; ghaliex altru” negligen-
za fil-kamp éivili, u altru negligenza fil-kump kriminali (ara
Andrews vs. Direcor of Publie Prosecutions (1937), 106 L.
JUKOR. 370, Teading Cases in the Criminal Law, Wilshere,
1947 odit.. page 142). Jidher, perd, 1i wiehed jista® jenuncja
b'sikprezza 1-principyy illi, meta persuna, bla ma tiehu l-pre-
kuwzjonijier nehtiegn, taghmel volontarjament att fih innif-
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o perikolvz ghall-hajia 12u-nies, u tigi b"duk l-att  naqiula
pecrsuna ohra, allura thun hata ta omicidju involoutarju. An-
ki apparti l-ligi dwar l-esplozivi, hu cert li kull min juza af.
.‘iarﬂiet perikoluzi ghandu indebbjament id-dmir, bhala kon-
weywenza tu' l-oblign tul-konservazzjoni tal-hajja ia”  hadd
iei'or, li jiehu l-prekawzjonijie: mehtiega (arn R. v. Salmon
1830, 30, L.J. M.C. 25; 6 Q.B.D. 79, loe. éit., pag. 143);

Issa. ma hemmx dubju It l-imputat Kien gieghed jimma-
ngga sustanzi ewinentement perikoluzi shall-hajja  (lawtur
Charleswell jikkiassifika j-csplozivi bhala activelv dunger-
ors™ jew “inherently dangerovs"", Law of Negligence, page
230, u it fil-po<t klen hemm mankanza as=<olui ta’ prekasw-
zjoiijiet. Ghalliekk hemm irre -porsabilith ta” impuiat ghall-
mewrt ta” Cachia;

Huwa veru It ~cemplicn inavvertenza me s bizzej ed
biex tirradika v-responsabilith kriminali, Huwa vern wkoll 1
ssemplici trasgressjoni al-ligi ta® lesplozivi lungas hija biz-
zejjed ghat dun lizkop. U howa ankt vern L dak il-urad we
difgenza It hu soflicienii ghall-finijiet ¢ivili ma hex tali ghall-
finifie” ta’ l-imputability kriminali. lzde, f'dan il-kaz, kien
hemm dik i fi<-sistenia guridiku Ingliz  jissejjub reckless-
ness.  Ighide o propuzitu l-periti firrapport taghhom, fol.
46— e principal factor is considered to be the complete
lack of any precaution taken to ensure any degree of safety
from “he fite and subsequent explosion ovccurring.  Chemicals
atd explosives containing a high fire risk were indiserimin-
ately ~ ored in recesies toether with five prodecing items.
sucit as old rugs, paper, cardbourd and matches' :

Is=a, appuntu l-Archibold (Crim Pleading, Eviden<e and
Pructice, 1949 Faitton, pag. 918}, ighid — **Where death re-
sults in con<equence of a negligent yet, it would seem :hat.
fo er-gte crimine] responsibility, the degree of negligence mu-t
'l._l‘ S0 Uross s ‘o amount to recklessness.. ... Prububl.\‘,
o7 all the epithets tha” can be applied. “reckle-x" wost near-
Iy eovers the ease. Bu, whatever epithet be used.
rnd whether an epithet be vsed or not. in order to establish
eriminal liabili'y, the far s must be suel that,.. . .. ... the
neulirenee of the prizoner went bevond o matter of Compen-
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sation between subjects and showed such disregard for the
1ife and safety of other as o amount to a crime against
the State and conduct deserving punishment .......s.e”;

¥a jistax lkun hemm dubju 1li l-ati ta' l-imputat
konsiatenti £i111 jaghmel =xoghol tan-nar fih innifeu
perikoluz u f'dawk 1l-kondizzjonijlet ta’ anbjent, 11
komplu Jkabbru leperikolu, kien att ta’ recklessness™,
u 1i 1l-imputat wers b'dak l-att dak grad ia' nonkuranza
ghall-kajja 11 bih inkorra f'responsabilita kriminali,
ghal dak 1li gara;

Chandu Jjigl osservat illi r-razzett kien mikri
1ill-jmputat, u kwindl kiem hu 11, qabel Jull bniedem
iehor, kellu d-dmir 1i jikkonforma ruhu mal-ligi billi
jitlod licenza, sesabiex gabel xejn f1-Pulizija tista*
titgura ruhha, skond i1-11%i (art. 4 Kap. 56 Ediz. Riv.)
11 jittiehdu l-prekawzjonijlet mehtlega; u Xiem hu,
ghalhekk, 11, bil-fatt 11 ppresja lokal bla
prekawzjonijiet ta' xejn, ikkrea btdin ir-"recklessnesa”
tieghu, "needlessly and Incautiously*, kif jghid ir-
Russel (0On Crimes and Nisdemeanours III, 526), dak 1-
istat ta' {fatt perikolut 1i minhabba fih, sija Jekk in-
nar tas-sigarett u sulfarini waqaf hemm, sab ix-xoghol
osploziv preparat u gieb l-ezploioni fatali;

Id=-difiza osservat, fil-kors ta' l-argumenti 111i
l-mejjet stess kien neglijenti. Dan hu veru ghax hu wera
imprudenza gravi meta ha parti f'dak ix-xoghel tan-nar,
bla ebda koazzjoni tar hadd u bla necessita tat
impieg Jjew Raj'okra, imma ghas-sempliéi delizzju u b
konjizzjoni pien tal-perikolu. Iasa id-dottrin tadinnz
hi ftit 4inéerta Tuq dan l-argument, u ma jidherr 21
dik 1d-distinzjoni netta, almeru fit-terminolo ija uautn,
14, kif sejjer jinghad saret fis-gistema guridiku ingliz
{(ara Carrara Frogr., Parte Speciale, Vol.I, para. 1100
pag 106 u Maino, Cod. Pen. It, art. 371, para. 18625). 1l-
tarrara, anzi, hu favur, il-kompensazzjoni tal-hiija anki
fil-kriminal, u difatti illegittima din Jl-estenzjoni
ghall-kriminall tat-teorila civill tal- "compensazione
dalle colpe™, brcitazzjont tat-test tad-Dritt Ruman,
{Lex 9 § 4, ff. 8ad leg. Aquil.) "secdsi quum alii in
campo jacularentur, servus per qum locum
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traneierit, Aquila cesaat, gquiz non debult per campum
jaculatorium iter intempestiva facers™;

Il-gurista tedesk Schutze {(Lehrbuch par. 80, nota
9) ippropunja t-teorija, f'kat ta’' konkors ta' kolpa ta
aktar minn persuna wahda, 1i l-event jijgi mputat 1111~
kolps preponderanti. Il-gurisprudenza ialjana, milli
jidher, irriteniet bhall-Qrati Ingliil 1114, ghas~
sussistenza ta' l-omic¢idju kolpus, hija ndifferti n-
negligenza tal-vittima (Maino, loc. cit., para. 1625, 1-
akhar subpars.):

Pig-sistema legali inglit, 1i  jidher aktar
attettabili, hu pacifikament ricevut, in materja, illi
"in cases ¢of manslaughter by negligence it is no defence
that the deceased person was negligent, and that his
negligence contributed to his death®. (R. ¥v. Swindall, 2
£ & X 230; Riv. Longbottom, 3 Cox 439). TF'din il-kawka
ta' l-sphhar intgal:= "Wherever death ensues from injuries
inflicted by parties engaged in an illegal acht, an
indictment for manslaughter will 1ie, even though it
appears that the deceased had materislly coniributed to
his death by his own negligence”:

Ghalhekk, in-negligemza kontributorja tal-mejjes
ma tiswiex bhala skriminanti (ara wkoll Kenny, OQutlines
of Criminal Law, p. 150, u s-sentenzi minnu citati in
nota; u ara The English And Empire Digest, Vol. 15,
senienzi riportati fih fil-parsgrafi 8644, 8647, 8652, u
fin-nota (p) pag. 799)-

I1-Harris (Princip, and Pract. Crim. Law, Wilshere
Edi. 1933, p. 199), ware 1li jghid 11 1-fatt 11 l-mejjet,
ikur bir-neglipenza tieghu, ikkontribwixxa ghall-mewt
tieghu, ma hux a good defence”, hekk in-negligenza tal-
mejjet tkun ikkagunat ("caused”) - mhux bise
jkkontribwiet - il-mewt; u ji¢éita l-kawza R,v. Mastin ;
6 C. & P. 396, 11 fiha tne)n min-nies riekbin fuq it-
tiemel u jsuqu gawwi, daklu o xulxin u wiehed minnhom
waga' bil-habta u miet. Patteson J. iddiriega l=jury
fip-sens 1i Jekk isibu 1i l-imputat, minhabba 1-"furious
riding” tieghu, dahal gol-mejjet, allura jslbuh hati,
jekk, invece, isibu 1i ¢-iiemel tal-mejjer kien "unruly*
u dahal got-siemsl ta® l-imputat, jassolvuh, ghx allura
kien l-att tal-mejjer 1i gieb il-mewt tlsghu.

Issa f'dan il-kai in-negligenza tal-mejjet kienet
biss kone
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tributorjn. in kwantu ii hu ikkontribwixxa serjumment (‘mate-
vially ™) whal dak Ii gaca, bili mar jahdem dan ik-xoghol tan-
nar ‘bla prekuwzjonijiet ta’ xejn: innng-ma kienx hemm unll-
© parti tieghn — aljuenun ma jirrizaltax —-chda att 1t kkaguna i-
wewt tiegha indipendentement min-negligenzy 44" ~l-hapoe
tat’’ 5 : .

Jekk in-nar qubad hil-kombustioni spontaney tal-materjal
umidu, ilfatt ii,dan il-materjal ma giex merfugh kif imisd, n
I-fatt li vi¢in kien hemm xoghol tan-nur iest, mhux imgqieghed
_ band'ofira ghalih, hwmuna parti ili-kwadru generali- tan-negl:-
genza ta' l-imputat,  Jekk in-nar gie kagunat wis-sigarrett—
kif- flralternativa minnhmn prospettaty ssuggerew bhala anki
possitiilic I-periti—allura jimghad li ma preizultax i dan is-sigar-
rett-u e-gulfuring tgleghdu fil-hogor tat-tteqn wil-mejjet. ghad
li; ankorké kien hekk, deiiem jibga' 1i din ié-Cirkustanza saret
ticidaii . ghaliex l-imputat_kien qed izomm begligentement
xoghal preparat (“'prepurcd fireworks’'), fa¢ilment infjunmima-
biti, fil-vi¢in. bla protezzjoni u IHa prekawzjoni, mentri, kis-
ku kien qed jikkouforma rubu ma® -ezigenzi talligi, dan il-
materjul prepurat kien ikun P'asmbjent mifrud ghabh, jew anki
mizmuin go “‘fire proof receptacles™ fart. 4 u 17 Kap, 56).
Gie a propozitu deciz nuill-Cassazione Penale. 13 Nov. 1894,
Pontemone (Gpzu. Pen. Tor. 15, 275; Corte Sup. 19, 908) iti:
. "‘risponde di omicidio colposo il fubbricante @i givochi artificiais
- che.imprudentemente tiene in un unico locale...... prepamti pi-
rofeen’i gd confezionati con quelli in corso di Fabbricazione.
per ¢yi.i medesimi esplodcno e cagionano la morte di qualcho
persona’’ ;.

- Jista’ Jigi ohbjettat b lanqas jirrizulta Ii kien l-imputat i
halla dak is-sigarrett fuq il-kaxxa tas-suitarini fil-hogor tat-
tiena; u fil-fatt hu vern It ma rrizultax. Imma b/daqshekk,
¢ioé bin-nuqqas kowplet-ta’ prova dwar min kian mi-tnejn li
pogia #-sigarvett b'dak il-mod,- rl-podizzjeni guridika tibgu'
dejjemn dik tar-''recklessniess’’ ta' l-imputat bl-impatablits kou-
segwenzjali; ligma. mmputabihtd mhbijiex, skond prinéipji le-
guli pacifikament aécettati in materja, eskluza bip-negligenz:
kontributorja tai-mejjet. Dan apparti mill-konsiderxzzjoni iIM.
datq Ui tnejn kienu l-perauni i kien hemm dak il-mument ; ¢jod
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l-wejjet v Ll-nuputat, fackl uktar mitl-impatat wa ~eta’, Kieku
vied, jaghti spjegazzjoni tac-Cirkustanzi, anky ghid-diskariko
tieghu; mentri ha iw tu chda spjegazzoni H-Polizija, v
gus 'dun il-prodess.  Malle 1-Prosekuzzjoni ppravat in-nege:-
genza kriminalt Ltmpatat, konsistenti filli b kien DPadem
soghol tan-nar bla prekawzgonijzer ta’ Scjn. mholog abora,
skond ir-vegoli tad-dritt probatorju ricevuti mid-dottrina, stad
garidiku i fih kienet indikmueni nustenmja spjegazzioni nnil-
parti ta” l-impetat,  Hu lecitu ghall-Qorts 11 tirvilevac dan in-
vuggas bhaln konfertna eal-prova tal-Proseknzzjoni dwar -
koipabilitid ta’ lakkuzat. soesistenti Gl-fate, provat mill-Pro.
seknzzioni, h !-ill]pllt;ll ghamel volontarjament xouhal |wl'ika)~
luz ghall-hajja b eheda prekawzgonic Din it-fakolti vab-GQuoriy
li taghmel komment smuili giet, frkaz anaiocu, rochalboan mitl.
Presddont Mercie-a, Ing Lawtorith vud-dotrrina Tngha, fl-Raw .
zn CRex vs, Mawri™”™ 0 308, 21

Gl istess ragunijict 1 bonputat o haye 7 icomicelu
involonturju, lihe addebitat, e anki St facladannedg pooea:
involontarju tar-razzeit;

Dawar i-prena;

Pis-sentenza "Rexo vs, Stubbs™ (1950 & Cr, App, K.
238 ditatn mill-Konny ) log, ¢t nota (13, po 190, wara 1
finghizd 1 1-"contributory neghgense™ tal-virtuna ana hijiex
skrinzinant:, jizdied “bhut it may miigaie the sentence’ ;

Tesa, din hija kansiderazaonn ta” -akbar importanza, 1
Lgudikant ma jistax jitirazandaha bla ma jivvjela l-kriterji
i ghandhom jigewidawh biex il ena then gousta. Infatti,
hija Tingn Laktar éavi B jebitieg i s<ir disiinzjoni, ghall-fini-
e ta’ Lirrolazzjoni tal-picna, bejy H-kazota’ min jaghmel
att perikoltz 1i bih joqtel persuna ol bla ma dik il-persu.
ma J-otira tkun bl-ebda nod ikkonkorrviet biex tqleghed rahha
Fdak il-perikoln, u tkun ghalbekk ik-vittima inkoxjenti  1a’
dak 1-a t perikoluz, w l.kez ta” min batt perikoluz jikkagu-
e l-mewt ca’ persuna i tkun velontarjament, b’ghajnejha
miftrha, poggiet rohbha duk il-perikoln, persuna I gieghdet
mhha [dak il-perikolu liberament, persuna ia’ l-eth tad-dix-
xernbment, I ma kienet taht ebda ohligazzjoni T texponi ruh-
ha, lo ta’ impjeg, la ta’ dipendenza. a langus ta” had'ohe,
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Il-gudikant Jhoss 11 ghandha asir distinzjoni, dejjem
ghall-finijiet tal-piena, belu il-kat ta' - biex wiehed
Jiécita eiempju fal-Kenny, pe 140 - %"a sportsman ~who
indulges in 2rifle practice in the immediate vicinity of
houses®, Jolgot u jogqtol 111 xi hadd 1i jinZerta hemm
bla ma jaf xejn 1i jkun fil-pardikolu, jew (biex wiehed
Jiccita kai idehor) dak tar min isugq car bi speed
perikoluz, bl brakes defigjentl, u jghaffeg u jogtol
tifel 1i jkun jilghab fit-triq bla hsieb ta’' xejn tal-
perikoiu, u 1l-ka:t atiwali, fejn il-mejjet ma kienx 11-
vitturi inkoxjenti, 1imma kien soltu jJmur, bil-volonta!
tieghu, ghax dilstiant, halll Jahdem dan ix-xoghol tan-
nar 1i ma setax ma kienx jaf 1i kien perikoluz, f'dak ir-
razzett, feojn huwa ma setax ma Jkunx jaf 1i zma kienx hemm
sbds prekawxzjoni, uw eapods rubu ghall-perikelu b'dek 1-
istese mod 11 espona ruhu l-imputat;

Kienet tkun ingustizzaja kieku, ghall-finijiet
tal-piena, ma ssirx distinzjonl bejn il-kai tal-vittima
14 tesponi ruhha volontarjament; tant 1i l-Carrara {(loc
cit.) ghal din ix-xorta ta' vitiime ta' l-ahhar jasal
njentemenc li jirrikjama l-maseinma “chi e* colpa del muo
mal pianga se' stesaon. Ma jistax jigl negat, dejjem
ghall-finijiet tal-piena, 11 l-kat attwalu hu ferm vicin
ghal "border 1lire® bejn il-kat tal-vittime i
tikkontibwixxi ghall-mewt taghha u Il-vittima 14
tikkaguna l-mewt taghha;

Ghal dawn il-motivi l-Qorti tiddesidl billi £il-
meritu tichad l-appellu tikkonferma s-sentenza appellata,
itda, ghar-ragunijiet premessi, tirridu¢i l-piepa ghal
¢mien erba' xhur; salva dejjem il-konfiska ordnata mill-
Ewwel Qorti.



