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21 ta” April, 1933

Tinhallfin .
1s-8.7.0. Dr. L. A, Cawiilleri, LL.D., President;
L-Onor. Dr. A.J, Montanaro Gauci, LL.D,
L-Onor. T, Gouder, LI.D,

Il-Maesti tar-legina wersws Abdul Coder
‘Qurisdizzjoni — Dritt Internaszjonali Publiku
Bastimenti Merkantili — Merchant Shipping Act, 1804,
Sec. 688 (1) (2) — The Admiralty Offences
(Colonial) Act, 1849,

Hija regola indiskussy t0’ Dritt Internazzjonali Publiks illi kull Stut
ghandi dritt jeievéita gurisdizsjoni fuq il-batlimenti meckantili,
tant fl-ibhrva territoviali, Lemn bejn semy u iima.

Id-delitti i jigu kommessi fuqliom jogghv takt (-wrisdizsjoni to’ dok
Elstat, w jigu godikati mill-Qrati tieghv.

Anki skond il-ligi ingliia, l-att ta’ sudditu britanniku, esklus latt
ta’ piraterija, kommess fuq bagtiment stranjer Lhemm mill-idRm:
terriforjali, gatt ma jaga” taht ilgurisdizeioni ta’ I-Ammiraljat -
apparti, naturalment, wminn statut.

Reat kowminess fuq hastiment stranjer bein sema w ilma minn suddits
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britanniku, fi jkvn juppaitjent tic dak d-bastiment, wma jaqohax

taht il-gurisdizzjoni ta' LAdmmiratiat; o Lwindi mhur gudikabits

mill-Qrati Tughue, dni, id-fatt 1 lakkeiat ikun jappartieni Ll

rupne pirrends mbhic neivaserjo indagini jekl linciex swddilu bri

tanniku jew le.

Pid-deael to' dawn -principi. fil-koi preienti Qorte ddikjaret [ mu
Lo thier durigdizyon biee tiggadike l-akkuiat, i kien akkuial
ta’ Reatadiv b wmickdiv colontarfu ivommess juq vapur stranjer
besrre mil-limite territorjalt to' duwa d-GGiejjer, u li kiea jappar.
tjeni UF dal: ilrapu, bhcle wiched wmill-ekawipugy. ]
L-Qorti, — Lot tatt ta’ l-akkuza. 1 bib l-nnsemmi gb- -

dul Cadler huwa akkuzat ia’ teptativ ta’ omicidju volonvarju

fuy il-persuna ta’ Sheik rahim Sheik Ishmael;

Rat .n-nota ta’ knusemnu akkuzat | 1 biha cicepixxs -
inkompetenza ta’ dina Qo minhabba nuggas ta’ gurisdiz-
zjowi, billi r-reat, kif allegat, sar minn frusiier fuq vapur
<tranjier W burra mil-limiti erritorjali wa” dawn il-Gzejjer;

Rst in-nota ta’ i-Attorney General, Ii oppona rubu gbal
ik lecéezzjoni ;

semgher id-dife nsur ta” i-akkuzat u LAvukat tal-Kuruna ;

Omissis;

11li d-deli't addebitai lill-imsemmi Abdul Cader gie kom-
iness, kif jidher mill-atr ta" l-akkuza, bejn sema u ilma (“‘on
the high seus’) tuy il-vupur 8.8, Coltex Rhodesia, 1i fuqu
he kien jahdem bhala “wiuzhman™; liema bastiment igib il-
bandiera tal-Panama, u dan hawa l.port tar-registra tieghu ;

Illi hija regola indiskussa tad-Dritt Internazzjonali Pub-
liku il kull $at Lhandu d-dritt jeZeréita gurisdizzjoni fuq
il.bastimenti merkantili, tant fl-ibhra territorjah kemm bejn
sema u ilma. Dawn il-bastimenti merkantilt, meta jkunu bejn
sempa 0 ilma — “‘on the high sess” — *‘in alto mare™ —
hums« kunsidrati par i mit-territorje ta’ |-Istat i tieghu jgibu
l-bundiera v l-kartt, u ghathekk id-delit1 fughom kommess
jagghu taht il-gurisdizzjoni ta' duk l-Isiat, o pgu Gudikati
mill-Qrati tieghu ;

“Per qrillo che roncerne In giurvisdizione sulle navi, si
deve ritencre come regela ceta che clastuno Stato abbia il
dirit o A esereitarla <o tatte quelle che fanne parte della soa
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maripa mercanitle, sia che esse si irovino nelle sue acque tes
Iitoriail, sia clhe esse navighine in alte mare’” (Fiore, Dintto
Internazjonale Pubblico, Vol, 1, pag. 346, no, 318) ;

“Merchant vessels on the high seus avv, for purposes of
jurisdiction, acknowledged to be a part of the territory of i1he
Htate whove papers ihey carry, Crumes, by whomsoever com-
mitted, and causes of activn aristg vn bourd, to which pas-
sengers or merbers of the view are partics, are triable by
its Cour.s. Such jurisdiction in criming] cases is hot affected
by the fact that the accused is y foreigner vo the nationality
of the ship, the cuse being precisely the same as if the of-
fence hagd been committed withip ‘he territoriel limits oi the
Btate under whose flag she sails’’ (Davis, Elemenis of Inter-
national Law, page T0) ;

L-awtur citat isemmi, a propozitu, il-kaz 1a' John Awn-
derson, sudditue Britanniku impjegat bhala buhri (*'ordinary
seaman’’) fuq bastimen. b'bandiera Amerikana, li qatel Lé-
“chief mate'’ ta’ l-istess vapur meila dan il-vapur kien “‘on
the high seas’, u li gie arrestat wews l-vapur wasul Calcutta,
fejn gie proéessat u misjub Bati fug akkuza 2’ '‘manslsughb-
ter’”. In segwitu ghall-azzjoni mehuda mili-Ista:: Uniti, il-
Gvern Britanoiku esprima r-rinkrexximent tieghu rigward il-
pasei mebudin mill- Awtoritajiet ta’ Calcutta, u wera L sos-
tanzjalment jagbel mar-regola fug a¢éennata;

lkkunsidrat;

Bl hu indubitat li, anki skond il-ligi Inglize, l-att ta’
sudditu Britanpniku, eskluz aty ta’ piraterija, kommess fuy
bastiment stranjer ‘| hemm mill-bahar territorjali, yatt ma
jaqa’ tabt ii-gurisdizzjoni ta’ l-Awnniraljus, spparti, paturai-
ment, minp siatvt. ""An act done on or by meang of a foreign
ship outside the territorial waters of the King's Dominions
13 never within Admiralty jurisdiction, f done by a foreigner,
except in ‘he case of piracy ‘jure gentium’; nor ig it within
such jurisdiction if done by a British subjeci, apart from
statute” (Halsbury's Laws of England, second edition, 9,
63, 59);

Iii, skond il-Merchant Shipping Act, 1894, — sec. 688
(1} (2) — jagghu taht il-gurisdizzjoni ta' l-Ammiraljat ir-

:
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cvatl kommess it =t ddnn Br. anniku be,n sema u uma,
jew 1'post ~tranje . Jow abboril kull basilment stranjer, meta
dak s.sudditi wa jEunx japparteni lill-vapur. u wkoll w-rea-
tr kotguessi mn miy whey sudditu Brivinuikn fugq basti-
ment Butanndiv. Where any person, leing a British sub-
jr¢ , 15 har.ed with baving committed any offence on boarl
any B:tish shp on the bigh ~cas, or in gny foreign pori or
harbour, or on buard any foreign ship to wlich he does not
beiong . or, not being a Briush subject. is charg- d with hav-
nyg cowmitted any offerce on board any Briti-h ship on the
nigh seas, and ihat person is found within the jurisdic jon of
any Cous. in Her Maje-ty’s Dominions which woulgq have
had cognisanve o the offence i w had been comamitted on
bosrd i British ship within the limits of 18 ordinary juris-
diction, tha Court -hall huve jurisdiction to trv the offence
as i v bad been so committed”.  Jinghad minn issa L |-
poter moghti b'din id-dispozizzjoni shar-rigward ta’ reati koni-
messi fuq bastiment stranjer, “on the high seas™ purke. il-
kolpvoli na jkunx jappattjeni lill-bastiment, mhux konferit
lill-Qorti "&” Kolona;

Ili hu Cert, kwindi, I ma jugghax talt il-gurisdizzjow
ta’ FAmmiralja. reat kommie-, fug bastiment stranjer ''bejn
sema u ilma’’, munn suddity Britannika appartenenti ("'be-
longing’") lil duk il.vapur;

Lkkunsidrat ; ‘

I 't fuq nominat Abdul  Cader kien jahdem  bhala
“winchman™ fur il-vapur stravjer Coltex Rhodesia™ | wetn
Puq dan ibvapur, fil-way i kicu Uon the high seas™, gie
kommes= id-delitt liil-istens Abdul Cader addebitar B.att ta’
j-akkuza. Ghalbekk mm jistax ikin bhonm dubju i ha kien
jappertieni (Cbelonced ) hilbstess vapur, kif lorsi dak -
dubjr seta’ jiiiacéa kivku kien semplié-ment passiggier, bilki
i-passigéieri gew ritenuti, izda n konnessjonl ma’ dispoziz-
zjonijiet ohra “a" L-At, “persons belonging to a =hip™;

T, ghalbekh | il-kaz ta” lakfuint langas ma hu suggett
ghall-purisd zzjoni ta’ l-Ammiraljat  =kond ic-éitata dispoziz-
zjoni tal-Merchant Shipping Aci. 1849, u ghalhekk gatt ma iis
ta’ jkun suggett ghall-gunsdizggonm a7 din 1-Qern, Difatt.
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., skond. “‘The Admiralty Offences {Colonial) Act, 1848 (12 &
18, Vict. ¢. 98)", i-Qrati Kriminali ta’ dawn 11-Gzejjer ghand-
hom gurisdizzjoni biex jiggudikaw fuq kull reat ta’ kwalsijasi
natura jew xorta, kommess fuq il-buhar jew port, xmars, in-
senatura, jew post fejn l-Ammiraljat ghandu gurisdizzjoni. *'If
a person within any colony shall be charged with the commis-
sion of any treason, puacy, felony, robbery, murder, conspi-
racy, or other offence of what nature or kind soever, commit-
ted upen the sea, or in any haven, river, creek or place where
the Admiral or Admirals have power, authority, or jurisdiction,
or if any person charged with the commission of any such of-
tence upon the sea, or in any such haven, river, creek or place,
shall be brought for trial o any colony, then, and in every
such case, all magistrates, justices of the peace, public prose-
cutors, juries, judges, courts, public officers, and other per-
sons in such colony, shall have and exercise the same jurisdic-
tion and authoritics for enquiring of, tryving, hearing, deter-
mining and adjudging such offences, and they are hereby res-
pectiveiy authorised, empowered and required, to institute and
carry on such proceedings for the bringing of such person so
charged as aforesaid, as by the Jaw of such colony would and
ought to have been had and exercised or instituted, and car-
ried on by them respectively, if such offence had been commit-
ted, and such person had been charged with having committed
the same, upon waters situate within the limits of any such
colony, and within the limits of the local jurisdiction of the
courts of eriminal justice of such colony’" (1);

i, inoltri, il-gurisdizzjoni konéessa liil-Qrati Kolonjali—
w kwindi 1i} diu i-Qotti — bl-Att fuq riferit (The Admiralty
Offences (Colonial) Aet, 1849), li tiggudika reati kommeesi
‘““where the Admiralty has jurisdietion’” — w f’dan il-kaz, kif
gie fuq spjegat, l-Ammiraljat ma ghandux — tapplika biss
ghur-reati kommessi sbbord ta’ bastiment britanniku “‘on the
high seas’’. Hekk gJic ritenut fil-kaz “R. vs. Dodd"’, ¢itat fl-
English and Empire Digest, Vol. 14, page 138-189, note “'g"’.
fejn jinghad :— “*The Courts in Engiand have power by 30 &
81 Viet., ¢. 124 (id-dispozizzjoni tal-Merchant Shipping Act
ga citata) to trv British subjects for offences commitied on
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noard of foreign ships on the high seas, provided the oifender
does not belong to the ship; but the Supreme Court of the
colony has no such power. The jurisdiction given to Coloniul
Courts by 12 & 13 Viet., ¢. 96, to ury cases of otfences com-
mitted ‘where the Admiraf has jurisdiction’. applies only to
offences committed ou Bourd British ships on the high seas—-
R. v. Dodd, 1874)";

Hli ghalhekk din il-Qorti 1w ghandhiex gurisdizzjoni re-
lativament ghail-akkuza migjuba kontra l-imsemmi Abdul Ca.
der, u dan indipendentenient mis-sudditanza tieghu; f{'liema
kwistjoni i-Qorti mhix scjra tidhol, ghaliex ma hemmx in-ne-
cessitd, bilii d-delitt allegar kommess minnu, kif jinghad fi-att
ta' l-akkuza, gie koinmess fug bustiment stranjer "on the high
seas’', u f'dan il-kaz, kit die dunostrat, din i)-Qorti qatt mn
jista’ jkollba gurisdizzjoni — u dan apparti i langas ibQrati
Ingliti ma jists' jkolthow, dik il-gurisdizzjoni, biili l-akkuZzat
kien jappartijeni {‘‘belonged™) hii-vapur;

Ghall-motivi premessi;

Tiddikjara 1i ma ghandhiex furisdizzjoni in rigward ta1’
l-azzjoni (kriminali) prosegwita kontra l-akkuzat, billi dik .az.
zioni, skond il-principji enuncjati n lligijict ¢itati, ma tistax
Jtmexxa ['dawn il-Gzejjer. Ghalhekk mas bemmx lok ghall.
prodeduri ukterjuri, x wrina li i-akkuzav jigi pogdut in libertd.
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