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10 ta" Jannayr, 1953

Imhallef :
I-Onor. Dr. W Harding, B.Lirt.. 1LL.I,

11-Pulizijn versey Giovanni Anastasi
‘Finance (Defence) Regulations, 1942"' —
“Malta Constitution Letters Patent, 1947 —
‘‘Reserved Matters” — Ordinanza — CGvernatur —
"“Enabling Law' — Pretkrizzjoni — Art, 28
tal-Kodi¢i Eriminali - Notiflkazzjoni tal-Gvern
Nru. 409 ta’ 1-1949.
Ghallkemm skond il-Kostituzejoni ta’ 1-1947 il-Guernatur, meta tkun
materja gdida, jilledifera fug ir"reserved motters’ per ‘mesz ta’


Jeffrey
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Ordinanza, V'dagshekk ma giee imnehdi bl-sbda mod il-poter tal-

. Geernatur N, dwar dewk il-materji rizervati Ui ghalibom hemm di-
dé “enabiing law”, jillegifera Uforma okra taki “‘statutery

.. powers”’.
Ghalhekk mhiz attendibili lalleguzzjoni illi l-emendi maghmula mill-
‘Grernatur fibFinance Defence) Hegulationy ta’ 1-1947 bin-Nofi-
Jikazzjoni tal-Geern nru, §09 to’ 11949, in kwontu jvarjaw il-pis-
na, kienu nulli ghax me sarva V'Ordinanza, v gholiez marru (-
hemm mitl*enabling low™,

Ghalkemm wma tistax tigi istitwita azzjori kenére wmin jikkontravejeni
ghall-Finance Defence) Regulations wara li jkunn ghaddew tliet
ahur mid-date H fiha LGvernatur ikun gie a konjizzjoni to' proci
sufficjenti fl-opinjoni tieghu biex jiggustifikaw ik l-azzfoni, w
ghalkemm ic-certifikat tal-Grvernetur li jaiéerta meta kienet dil
id-data huwe “‘conclusive evidence”, danu perd ma ffissere ili L
prova tad-data mefa L-Goernatur die a honjissjoni ta’ dawk il-pro-
i ma tistax issir b'mezzi ohre,

HKeat li jikser ligi b hija ntida biex tepproteji Listerling ma jistae jin-
ghad li huwa ta’ natwra triviali, tuli li huwe opplikabili ghalih.
l-artikolu 23 tal-Kodici Kriminali.

Dan hu appell ta’ l-imputat minn decizjoni moghtija miil-

Qorti Kriminali tal-Magisirati ta’ Malta 1-20 ta’ Mejju 1952:
L-imsemmi Anastasi kien gie mressay quddiem dik il-

Qorti biex jirrispondi ghall-imputazzjoni illi f'dawn l-abhar

sentejn, minghajr permness moghti mill-Gvernatur jew f'ismu,

ghamel pagament ta' £5000 lil Enrico Bonnici u lil Toni Zah-
ra, diretturi tad-ditta “‘Bonnici & Zahra'’, persuni i ma
jghsmmrux barra mill-pajjiz fejn timxi l-isterlina, bhala kum-
pens jew bhala haga 1 ghandha x'tagsam mad-dhul ta’ Blas

Jew proprjeta barra mill-pajjiz fejn timxi listerlina. Dik il-

Qorti sabitu hati u kkundannatu ghall-piena tal-multa ta’ gha.

xart elef lira sterlina (£10,000);

- Trattat l-appell ta’ I-imputat, din il-Qorts, wara li ezami-
nat ilprovi........ areannns , ikkunsidrat;

Mill-ezami tad-dispoZizzjoni tal-ligi i tahtha hi migjub:

l-imputazzjoni (reg. 11 (4) (b} (&) (i) Notifikazzioni tal-Gvern

214/42), huwa indubitat |i sabiex jissussisti r-reat addebitat
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lill-imputat jehtiegu dawn l-elementi :— (1) Li l-imputat ikun
ghamel pagament “‘to ¢ person not resident outside the ster-
ling area’; (2) li dan il-pagament ikun sar ‘‘as consideration
for or in association with the receipt by any person of a puy-
ment, or the acquisition by any person, of property outside
the sterling area’; (3) il dan il-pagaiment ikun sar minghajr ii-
permess “‘granted by or on bebalf of the Governor'’;

1l-Qorti hi woddisfatta i nuil-provi jirrizulea illi l-nipatai,
ii hu frustier (Laljan) mhux residenti £'li Sterling Area, ried
jimporta {'Malts (fejn hu jinsab tewporaneament) injam mill-
Italjua. Peress /i ma hux solitu jinghatuw “hmport licences'
ill-frustier:, l-imputat ftiehem nad-ditia lokali ‘' Bonniei &
Zahra'' Diex dawn japplikaw ghall-licenza {isimhom, stante
li bhala maltin li joyoghde f"Malta kienu jkoou pistghn jotije-
nu din il-liéenza. Frelunu i ghal tapirsi huma, ¢jod ““Bonnidi
& Zahra'', kienu sejrin jbopurtaw dan l-injum winy ghandu
(Anastasi), u jkunu awtorizasti jpiveerssw ilfing )ido stess 0.
[talja. U7 fil-fatt sar hekk [-nopotat ipprokura s-somma tu’
£5000 minn ghaod éertu Saver G, 1 tah din is-somma per
mezz ta’ cheque fuq Buareliy’s Bank, sedi lokali, emoess favur
[-imputat. Sadattant. in ezekuzzjoni ta’ dan il-(tehim, d-ditta
“Bonnici & Zabra™ kicnet ottculet 1-"'import licence™, ezih.-
ta fol. 4 ta’ l-inkartament, n in bazi raghha i-permess fol. 3.
[i bih dik id-ditta giet awtorizzatu li tittrasferixxi s-somma ta’
£5000 Jill-imputat, residenti Catania, ghall-importuzzjoni ta'
leinjam. L-imputat u Harry Bonnici, wiehed mill-gerenti ta’
dik d-ditta, marru flinkien isarrfv ¢-cheque ta’ £5000, n x-
somma ghaddiet mill-imputat, citolari taé-cheque. f’idejn Bou-
nici. Dan allura war i-Banka “‘Sciclina’™. v 1-Banka bieghet
lid-ditta “*I3omnici & Zahra'', kontra pagawnent in koutanti, 30
vheques ta7 £50 L-wieho d v 25 cheques ta' £100 l-wiehed, mig-
buda dawn ic-cheques mill-istess Banka fuy il-Westminster
Bank ta’ Londra "ghall-ordni ta’ Giovanni Apastasi, -impu-
tat” (ara dok, fol. 5). Dawn ié-cherques thalisa 1-Italja;

Bizzejjed l-espozitiva ta’ dawn ii-fatti aééertati mill-pro-
vi, biex wiehed jara li gie mili-imputat kominess ir-reat li tie-
ghu hu wputa-. Infatti, hv ¢ert li l-imputat ghamel pagament
ta’ somma Il “'Bonnici & Zahra''. )i humya, “ex concessia’.
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persumi ‘‘not resident outside the sterling area’’; hu ugwal-
went .¢ert Ii dan il-pagament sar hl-iskop (*'ss consideration
for or:in association with’’) li jsir dhul ta’ flus '‘outside the
sterling area’’, kif fil-fatt sar; o hu wkol cert li dan il-paga-
ment sar bla permess tal-Gvernatur jew {'ismu; ghaliex mhux
biss )-*'import licence’’ -fol, 3 kienet nulla, ghax giet uiata
minn persupa diversa inn dik swtorizzata 1i tuzaha, u Jiet
ottenuta b'ingann (ara reg. 6 u 7 Not. tal-Gvern 669/48), u
ghalhekk nuil l-permess fol. 3 bazat fugha, oma ghaliex mm
kien hemm qutt ebda permese wmoghti iill-uppellant biex hu
jhallas.is-somma ta’ £5000 lid-ditta ‘Bonnici & Zahra™ biex
din .id-ditta tittrasferila dik s-sommy barra L “‘sterling area’ .

Id-difiza ssottomettiet, ‘‘infer alia’, sili parti mill-injam
wagal f'Maita. v I-komplament 1na wasalx ghal ragunijiet in-
dipendenti mili-volonté ta’ l-imputat. Dan ir-riljev ma gha-
dux ¥'jageam malkawzo . li tirvigwardy Lhlas )i sar mill-im-
putat hawn Malta lil “‘Bonnici & Zahra” bl-iskop li jeir hiux
lite barra minn li ‘‘sterling 2rea’”. Langas jis:a’ jirpexsi I-is-
forz tad-difiza li tghadd: dn l-operuezjeni bhala operszzjoni
legittima kumymeréjali, meta 1-fatti jurn tant éar i kollox sar
biex tigi evaza l-ligi;

. Id-difizs ssollevat ukoll kwistjontjiet li jaffettaw il-validita
tal-ligijiet li tahthom savet l-imputazzjoni. L-eétezzjoni, perd,
li §-""Defence {Finance} Regulations 1942"" (G.N. 214 ta’ I-
1942) ma ghandhomx validitd, ghux ma jaqghux tabt is-*‘Bup-
ply and Bervices (Transitional ‘Powers) Act, 1945°", giet mid-
difiza in segwitu ritirata, kif jidher miun nota tad-difiga foi.
82. Id-difiza qieghda, perd, issostni illi l-emendi maghmulin
il dawk ir-Regolamenti bil-G.N, 409 52’ 1-19049, in kwantn
varjaw il-piens, huma nuili, ghaliex imisshom saru b’Ordinan-
Za, W.gheliex marrz i-hewm nill-*‘enabling law™;

‘Dan l-argument tad-difiza ma hux aécettabili. Ghalkemm
il-Gvernataor, skond il-Kostituzzjoni, meta tkun materjy gdida
jillefrifera-fuq ir-'‘reserved matters’’ b’Ordinanza, b°dagshekk
ma giex imnebhi .bl-ebda mod il-poter tal-Gvernatur li, dwer
dawk ilmaterji rizervati, 1i ghalihom tezisti digd *‘enablins
daw’’, jillegifera biforma ohra taht *‘statutory powers’’, kif ap-
puntu sar f'dsn il-ket, }i 6h il-Gvernatur ghamel iI-G.N. 400
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ta’ 1-1949 bis-sahha ta’ |- enabling power” li hu ghandu taht
is-"Supplies and Services Act (Transitional Powers) (Colo-
nies, ete.) Order-m-Council 1946, 1i estenda ghal Malta l-ap-
olikazzjoni ta’' 1-Att Imperjali *‘Supplies and Services( Trar-
sitional Powers) Act, 1945"" (ara wkoll sentenza ta’ din il-Qor-
n, sedenti I-Ir-tallef Montanaro Gauci, ""Puolizija vs. {3asan |
T " Mejju, 1952, ii, meti gret appellata Nll-Privy Conneil,
dan cahad i1-Jeave to appeal’;

Langas hi sostenibili f-osservazzjoni l-ohra tad-difiza i
Lemenda maghmuly fil-prena mill-G.N, 109t 1-3949 hij
“ultra vires'" ghaliex tezorbita mill- lS]\OPllll‘t tu® I-“enablin.s
Iaw''. Skond is-sec. # ta’ l-Ate ta’ 11945, fuq imsemmi, 1l-
Gvernatur jista' jemenda lew ivarja l-legolamenti “in auch
tnariier s appears to him.............. to be necessary or expe-
dient for any of the purposes .«peciﬁed in subsection (1} of see-
tion 1" —liema “purposes’. jigifieri “inaintaining, controiling
and regulating supphies and szervices”', huma in aggunta to
dawk il-"purposes”™ hi ghalihom kienu saru. in orifine, ir-re-
zolamenti taht -Fmergeney Powers (Defence) Act, 1939, Hu
car L taht dawy - powers’ (l-Grernatur jista® jemenda r-ve-
golamenti Bl-piena; phax ;ekk hu jista’ jemenda s-sustanzi
tal-ligi, biex jirm"-'ul &1, A-Vexecutive dmcwmm tieghu in-

en e bl ' LA
ﬁi‘i\‘!‘..blll - PUnx, ph‘w fu\l nuiﬁ'fﬂ'ﬂhlu, -\--lu|tul 1i hu 3 J.-..

ta’ ]emnda -ligi Gil-piena, ii tassikera l-osservanza tal-ligi, a
kwindi titgura r-raggungiment ta' dawk ii-'“purposes’’;

Td-difi#a rrilevat ukoll (ghalkemm ma tantx dehret i nsis-
tiet fuq dan ir-riljev fid-dibattitu oraii) li l-azzjoni hi perenia
peress li ghaddew it-tliet xhur imsemmijin fir-regolament 23
(6}, kif emendat bil-G.N. 400 ta’ i-1948. 1lsea, skond dan ir-
regolament, [-azzjoni ma tistax tigi promossa ‘‘later than three
months from the date on which evidence, sufficient, in the opi.
nion of the Governor, to justify a prosecution for the offence.
comes to the knowledge of the Governor.............. " Tr-rego-
iament ikompli jghid i “*u certificute of the Governor us to the
date on which such evidence as aforesaid came to the know-
edge of the Governor shall be conclusive evidence thereof
F’dan il-kaz ma giex ezibit dan i¢-certifikat, u d-difiza 1na tal-
bitnx, Tzda hu ri=aput i “conclusive’” ma thsserx “exclusive’
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(ara Phipeon, “Op Evidence™, 1942 edition, page 356); n
ghalhekk il-pont jista® jigi rigolut anki bi prova ‘‘aliunde’”.
Issa, il-Qortt hi soddisfatts mill-provi li ms kienx langas pos-
sibili li 1-Gvernatur jikkunsidra 1-'"evidence’ ‘‘sufficient”’ f'xi
imien.}i minnu labqu ghaddew it-tliet xhur; ghaliex il-provi
juru li kien ghad hemny bzonn li jigu ndagati 1-fatti, u d-dokn-
wment fol. 3 juri li, almenu sus-17 ta’ Novembry 1951 (i-pro-
¢eduri nbdew f'Jannar ta' 1.1959, ¢jod wngus miny xalivein
wart), tl-Gvern kien ghadu sejjer bl-indagini tieghu dwar pont
fondamentali tal-hlas taé-chequea fuq imsemrija;

In_subordine, l-imputat talab l-applikazzjoni ta’ l-art. 23
Kap. 12 Bdiz. Riv., li hu relativ ghal *'fust offeuders’ . Perd
dan l-artikola, fost affarijiel ohra, jirrikjedi ii 1-“oftence’’ tkun
“trivial’’, u éertament hadd ma jista jghaddilu minn rasu i
jikkungidra ““trivial’’ ‘‘offence’” 1t anzi per s& hi sevja, ghax
tikver ligi ntiza ghall-protezzjoni tal-iira sterlina—iiema pro-
tezzjoni hi essenzjali ghall-istabilith finanzjarjaz ta® i-lagilter-
ra u ta' l-Imperu Taghhu;

Langas tista’ tigi esawdita t-talba ta' l-imuputat ghall-ap-
plikazgjoni ta' l-art. 23A. li jawtorizza l-applikazzjoni ta' pie-
na taht il-““minunmn’’, meta jkun hemm éirkustanzi spedjuli
u edc¢ezzjonali. Dawn ir-ragunijiet mna hemmx, u ¢ertament ma
jimmeritax l-induigenza tal-Qorti min, anzi, mexa b'ingann
biex jevadi ligi ta' importanza mhux Zghira; ‘

(thalhekk tiddedidi;

Billi tichad l-appell v tikkonfermg s-sentenza appellain
fil-meritu u fil-piena, H-hlas isir kif ordnat mill.Ewwel Qorti,
h’dan li l-ewwel pagament isiv Ziiien xubar mil-lum,

~



