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20 va' Ottubru; 1953

- Tmhallef:
L-Onor, Dr. T, Gouder; LI.D. .

Avukat Dr. Edoardo Sammut ne, versus Captain Victor Trapani ne;
Trade. Mark — Ragistrazzjoni — Oppotizzjoni —
" Abbandun -~ Konkortenza Sieali — Gwerra — -
Trading ‘with the Enemy Ordinance, 18390 — - .
Wolifkasx'oni tal-Gvern Nru., 170 ta’ 1-1851 — .
Kustodju tal-Proprietd tal-Ghadu — Ari, 99 u 91
ts’ L-Ordinanza dwar il-Protezzjoni tal-Proprietd Indvstriali,
In-Nokifikazgioni tal-Guern nru. 170]1952, 1 in Joreg tieghu gew in-
“vestiti. fil-Kuatodju tal-Propriets tol-Ghadu tirade marks kollhg
sogistrati in konsepwenza ta’ anplikazzioni ghar-regisiracgjoni

mawk sl ankel 14,2 ta! Nasttembeu 1039 annartenenti 15! Eull ne.

maghtaiuls gabel 162 ta' Neftembru 10329, apparienenti
mik, jew mitituma jew amministrati Javur kull nemik, Hrrigwar-
da- bigs lit-trade marks redisfrati in konsegwenza to’ applikascionf
meghmula gabel Limsemmije dela, w kwindi mg tirrigwerdar it-
trade marks i mo humier registrati hawn Malic. Dawn ghalhek’k
dagghu ma gewz investiti jil-Kustodju tal-Propriets tal-Ghadu,

Non estanti Lfatt li t-trade mark ma thume refistrata hown Mella,
it-trade mark tibgas' proprieta ta’ sidha: ghaz il-proprietd tu’
marka ta' febbrika jew fal-kummeri ma tiehuz Ledistensa Juri-
dika taghha mill-formalite tar-rejistrazzjoni, u tirpoia jug bistess

. rindipfi generali tad-dritt komuri li minnhom ' huma -regolati L-
Swwsess u Lproprieti.

Malli #vade mark tigi applikata v realment wiatg fie-suq biex findika
WR-kumpratur di Lmerkangija li dgib dik. it-trade mark hija Fpro-
dotd-ta’ ditta partikvlari, dik it-brade mark. issir; se dak fl-pont,
propriett eskluziva ta' dik id-ditta; v dadd iehor ma ghandux id-
dritt 1i jilbapjaha, lanqas U japproprie volin- minn #i parti min-
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nha,, jebk bdik Lapproprigzzjuni knmpraturi imprudenti jistghn
Jire anigiuban pemuain L jkunu geghdin jakRwistaw merkanzija
fabbrilafu mid-dittu proprietaria ta' dik i4-trade mark.
Homarlsi ta’ fabbeila jow tal-bumuere ghandhom jigu protetti fkull
Ntaf, tanl jekk appailencali lic-cittodin  kemm lill-barranin, o
tant ﬂ,—iputui' it Listabhitiment prinéipali tan-neguzjant ii life
sbun jappartjent jlug jinsab fit-territorjy ta' Llstat kemm fil-kos
Ii‘jku fl-estern. )
Hwwea ceru Iv d-drilt ghall-va b’ frade mark jista’ jintilef bin-nug-
Y ta’ l-uiw tivghu. jidifieri W-ubbandun, perd mhuz biziejjed T
_]‘-prop‘rjrfui‘jnr meg fhonigdir juie t-trade merk, imma hemm bionn
) " li bigi pruvate Fintesczjeni tegh li jubbonduna dik it-trade mark.
U - gRaihelF, -futt 1 Lpeapricberju tat-trade mark ma juiae Listess
trade nunj]." it e Fichar poessi bontra kontraveenturi, ma $fis-
”rx abbandun tud-dritt ta’ T-uin tat-teade Mark, jekk dak il-pro-
prietaciu ma retar joghmel duk 1-uive mit-trade mark v ma setax

jagirri kontra Flontrecrenturi.

I-effett tal-gwerra fuy it-trude mark whur Jak 4 jestingwiha, imm.

 hiss Ui iZemunha inatdiva.

Id-difett ta’ oppoiizzjoni ghar-registrazzjont ta’ trade mark fi imizn
ehrejn will-acciz kat-tolbe ghal dik ir-redistrazzjoni me fippre-
Mudiz wt-trig ghal Luwalsijasi oppozizzjoni futura.

Fost il-lasi t&@ lunkarrenza illeitte pie dejjem rilenut Lispaéé ta’ mer-
kawzija preprja falit i-isteas marke @ wigta minn Kadd iehor,
Brwod N thun tista’ ssie Lonfuijoni bein ii-iewd markfi; v dan
anki tekk min jiddenunzio l-imitazzioni jew l-wiv tel-marke tie-
tr)fm-‘ me gliun iveegisira Jdik H-marka.

H-Qortr — Rit l-att tac-Citazmgjoni 1 ik l-attur nomine,
wara i ppremetta il limseinmija ditta 47117 {lha hafpa
~nim, v ghadha. tipproaué: “Fau de Cologne’”. profumerija .
kosmietici, preparati ghat-twaletta, 1 prodotti chrajn simili §i
Jquddietn issir riferenz: ghalihom, bhaia 17117, skond pro-
Gessi sigrieti illi huma ta’ proprieth eskluziva taghha; uw itk L
istess prodotti iJhom bosta snin, u ghadhom, distrmbwiti mad-
dinja kollha wili-imsernniiia JMita tabt diversi “‘trade marks™
distintivi, li fosthom hemm it-tikketta “*Blue and Gold Fan deo
Cologne Doubde No, 47117 n i-kelma “'SIR” | u, fl-istess hin,
AT huwa Bisem tad-ditta jew tal-post can-negozju tad-dit-
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ta atbrici; u illi l-imsemmijin ‘‘trade marks’' ilhom hafna snin
konoxxuti fis-suq ta’ Malta bhals distintivi tei-prodotti ta’ 1-
istess ditta attriéi; u illi waqt il-gwerra d-ditta ingliza ““B. T.
Reuter Company Limited, Slough, Buckinghsmehire, Fng-
land’’, b’qergq, u biili falsament iddikjarat li hija proprjetarja
taghbhom, otteniet favur taghha r-registrazzjomi f’Malta tat-
“‘trade marks'’ fuq riferiti, taht in-numri 4212 u 4213, liema
“‘trade marks’’ in rigward tas-suq ta’ Malia hums proprjeti
sssoluta u eskluziva taghha (tad-ditte aitrici); u ith, mets se-
ret il-publikazzioni ta’ l-imsemmija ‘‘trade marks’ fil-Gazzet-
ta tal-Gvern ta’ Malta, idditta attriéi ma setghetx taghme’
oppozizzjoni minhabba l-istat ta’ gwerrs; u illi r-registrazzjo-
ni ta' i-istess ‘‘trade marks" favur l-imsemmija ditts “R. T.
Reuter” hija probabili li tinganna u #ikkrea konfozjoni fil-pub-
bilku, u fl-istess hin tikkostitwixxi konkorrenza sleali ghad-
dannu tad-drittijiet u ta’ l-interessi tad-ditta attri¢i, billi din
hija ostakolata muilli tirregistra t-‘‘trade marks'* taghha f'isim-
ha, u anki ghaliex ii-prodotti ta’ ‘'R. T. Reuter’’ huma wisq
inferjuri ghal dawk ta’ “'4711'", billi d-ditta inglis ma tafx
il-formoli sigrieti; talab : (1) Li jigi dikjarat n dediz illi in ri-
gward tas-suq ta’ Malta t-‘'trade marks” numru 4212 “'Blue
and Gold Eau de Cologne Double’” No. 4711 u numru 4213
“8IR’" huma proprjetd eskluziva tad-ditta attridi; 3, i jigi di-
kjarat u deciz illi l-imsemmija zewg ‘‘trade marks’’ gew regis-
trati ’Malts mill-imsemmija ditta ‘“R. T. Reuter”” b'qerq u
b'dikjarazzjoni falza ta' proprjetd; 3. li jigi ordnat il-kanéella-
ment mir-Registru tat-Trade Marks ta’ l-imsemmijin *‘trads
marka” numru 4212 ““‘Biue and Gold Eau de Cologne No
4711'" u tan-numru 4213 “'SIR’’, Bl-ispejjez;

Omissis;

Ikkunsidrat ;

1l 1-faitl 11 taw lok ghal din il-kawza jistghu jigu fil-go-
sor esposti kif ser jinghad :—

Id-ditta atirié¢i ilha minn 2mien twil hafna tipprodudi “‘ac-
qua di Cologna'', profumerija, kosmeti¢i, preperati ghat-twa-
letta, u preparati ohra simili, li kienet u ghadha tispacéjs taht
diversi '‘trade marks’’, fosthom ‘'Eau de Cologne Blue & Gold
Double No, 4711"", u ‘4711 S8IR'";
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Té-¢iffra 47117 lija registrata fii-Gerinanja blala *‘trade
mark’ t dawn d-prodotts tad-detta atuiél. Qabel it-tiem:
gwerra wondjali, dawk it-"trade marks”" kienu registrati fir-
Renju Unit fl-memn tal-proprjetarit ta’ l-istess ditta attrici, i
kellha fSlough. Buckinghamshire, "“assembly station’’, jigi-
fieri, kif spiega l-imsemumi xbud Forster, *"a centre where the
fiquid is mized and bottied''. Kienet id-ditta “'R. T. Reuter
Company Limited'", i giet nusejha fi-kawza, 1 kienet tim-
weskolu wa’ alkoho! ibna distillat u ingredjenti ohra ottenibili
I'dak il-post ma’ l-essenzi niforniti mid-ditta attrici, o b’'dan
i-niod tikkonfezzjona 4711 Toiletties’ H-Tngilterra ghall.
werkati tar-Renju Uwat, Fil-perijodu ta’ l-imsemmija gwerra,
dik id-ditta "R, 'T'. Reuter Company Limited” bdew jahdmu
l-"*Overseas Markets'"; introducew ii-prodoiti 'dawn il-Gzej-
jer, u, rispettivispent 120 ta’ Ottubrm 1947 o fis-26 ta’ Ne-
vembru to’ dik i-istess sena, ottenew i rigward taghhom iv-
registrazzjoni tat-"trade marks' “"Eau de Cologne Blue and
Gold Doubie 47117 u “SIR", ezuttaiment, jew kwazi, bhaj
dawk fa uzati mia-ditta attvici ghall-istess prodotti, b effets
mit-12 ta’ Lalju 1947;

Qabel il-gwerra fuq riferita, id-ditta attries kienet ilha i
ntroduciet fis-suq ta’ Malta {-prodotei, i bayghet ininterrotta.
ment tispacéia f-istess ~uy -ukewnm sknppjat i-imsepimiji
gwerra per mezz ta' adenti taghba, wnill-1930 sakemm bdict
ilgwerra “Alfved Gera & Sons’, u qubel c¢ertu Lee, u qabel
l-imsemmi Lee d-ditta “Hawser & Thowpson™ | il-prodotti
fuy riferiti, ghalkemm it-""Trade Mark™ taghhom ma kienetx
registrata ’Malta. Meta bdiet il-gwerra, id-ditta atbriéj ma
setghetx tkomplhi tiffornixxs s-suq ta’ Malts b'dawk il-prodotti;

Meta spiééat dik il-gwerra, n precizmnpent fis-seng 1949,
jd-ditta attnel kitbet Yil-nnsemmijin agentt 1 kelltha § Malka
iminediatament qabel mu skuppjat dik il-gwerra, u offrietil-
hom xi kampjuni. Dawk lagenti mrispondew h kienu bageha
simpurtaw il-prodottr ta’ l-istess ditta attrici iuis-sukkursali
taghha fl-Ingilterra (daswk l-agentr, sa ailnra, kieng jahsbu i
d-ditta 'R. 1. Reuter Company Limited”’ kienet “‘branch”
ta’ l-istess ditta attricy fl-In@’terra). In segwitu ghat ding »-
risposta wasal £'Malta kommess viaggatur tad-ditta attriéi, u
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wara li dan informa lill-agenti li d-ditta ta' i-Ingilterra ma kie-
netx sukkursali tad-ditta attriéi, dawk l-agenti regghu bdew
jshdmu mad-ditta attrici, o ma baqghux jahdmu mad-ditéa ts'
i-Ingilterra, u regghu bdew, u bagghu sal-lum. jirrapprezen-
taw lid-ditta atbtniéi, u regghu bdew igibu, v ghadhom igidu,
f'Malta, minn ghand i-istess ditta attrici, kwantitajiet kbar
tal-prodotti taghha (fol. 6, 7, 18, 18 tergo, 25, 25 tergo, 66,
67, 73, 72, 72 tergo, u 75 sa 82 inkluzivament, tal-process);

B'din il-kawza d-ditta attrici qieghda tezeréita l-azazjoni
kontemplata fl-art 141 u 142 ta’ 1-Ordinanzs dwar il-Protez-
zjoni tal-Proprjetd Indastrjali (Kep. 48), ghall-korrezzjoni jew
thassir ta’ registrazzjoni li tkun saret fir-Registru, jew ghar-
registrazzjoni ta' att 1i i-Kontroliur ikun irrifjuta li jirregistra
— fil-kaz sotfo ezami ghall-kantellazzjon) tar-registrazzjon:
tat-'‘trade marks" fuq indikati, ottenuts inid-ditta “‘R. T.
Reuter Company Limited’;

Ma hemmx dubju li t-'‘trade marks™ tad-ditta attriéi u
 dawk registrati huma l-1stess, v li t-tikketti b'dawk it-'‘trade

-marks’’ uzati mill-imsemmija ditta *'R. T. Reuter Company
Limited”” fuq il-prodetti li qieghda tispacéjs f'Malta, buma,
jekk mhux ghal koliox, kwazi identi¢i ghal dawk uzati mid-
ditta attrici—dik it ggib ii-kliem “'Eau de Cologne Blue and
Gold Double No. 4711"" kwaZi identika, u Y-obrs 1 ggib il-kel-
ma ‘‘SIR" tixbahha hafna, ¢ertament f'manjera tah li tista’
tinganna u tikkrea konfuZjoni bejn prodott u l-iehor— dak Ii,
del resto, mhux kontestat mid-ditta ‘‘R. T. Reuter Company
Limited”’;

Premessi i-fatti u ¢-Cirkastanzi tal-kawza kif jirrizultaw
assodati mill-provi, tghaddi l-ewwelnett ghail-konsiderazzjoni
ta’ l-ewwel elCezzjoni :ollevata mid-ditta li giet kjamata fil.
kawia, fis-gens li d-ditta attri¢: ma tistax taghmel kawii fil-
Qrati tal-Maesth Taghha 1-Regina, minhabba t-Trading with
thé Enemy Ordinance, 1939;

Tikkunsidra;

Il £id-19 ta’ Novembru 1948 i-Edéelienza Tieghu 1-Gver-
natur ta’ dawn 1l-Gzejjer, in ezeréizzju tal-poteri li kienu gew
lilu-konferit: bis-sezzjoni 2 ta’ 1-Ordinanza fuq riferita, u tal-
poteri l-obra kollha 1i jaghtuh id-dritt ghalhekk, hareg I-Ordni
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nru. 3 ta’ 1-1948 dwar i-awtorizzazzjoni tal-kummeré - ma:.
Ghadu fil-Germanja, pubblikat bin-Notifikazzjoni tal-Gvern
pumra 724 fil-Malta Government Grazette nru. 9741 tad-19 ta’
Novembru 1948, fejn, tra altro, jinghad illi “'notwithetanding
anything contained in section 2 of the Ordmance — 1-Ord:-
nanza riferita ta’ 1-1939 dwar il-kummeré mai-Ghadu — “any
person, unless His Excellency the Governor otherwise directs,
may trade in respect of any patent, design, or trade mark in
Germany, with any Government, pubiic or other authority
in Germany, or with any individual or body of persous (whe-
ther corporate or incorporate) resident or carrying business
therein’’; u A-istess Ordni jinghad ukoil illi ghall-finijiet tie-
ghu “‘trade’’ tinkludi anki ““the taking of cuch steps as may
he expedient to protect or enforee auy sucll patent, design or
trude mark, or any rights or interests arising thereunder’’, u
Germany ‘‘means Berlin and the ¥French, British, American
and Russian Military Zones of Germany us established by the
Statement by the Governments of the United Kingdoin, the
United States of Ameriea, the Union of Soviet Socialist Re-
publics, and the Provisional (Government of the French Repub-
lic, on the Zones of Occupation in Germany, on the jth June.
1845, and aiso those parts of the former German Reich whien
are at present administered by the Union of Soviet Socialist
Republics’’;

Inoltre, l-10 ta* Lulju 1951 gie puablikut fil-Giazzetta tal-
Gvern ta” Malta (nru, 10070—avviz nru, 300) Lavv.z 1i kien
e publikat bbala supplemnt specjuli tal-*'London Gazette'
fid.9 ta’ Lulju 1951 ; b'liema avviZ giet pubiikaia n-Noiifikaz-
zoni illi l-istat formali ta’ gwerra mai-Germanja spicca mill-
4 ta’ wara nofs inhar, hin tas:-sajf, ghall-Ingilterra, £d-9 ta’
Lulje 1951. F'dak l-avviz inghad ukoll illi *“‘His Majesty's
Guvernment in the United Kingdom must reserve the right
to retain any woney or property subject to control by virtue
of "Trading with the Enemy Legislution’, or in custody of
any Prize Court; but they desire to recall that under that
legisiation no obstucle has been placed since the 29th. day
of March, 1949, in the way ol the resumption of full com-
mercial and financial dealings betw-en persons in the United
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Kingdom and persons in Germany, or of the acquisition of
. property not then subject to conirol, and this position will re-
- main unaltered. Contracts concluded before 1he war between

persons in the United Kingdom and persons in Germany will

also remsin subject to ‘Trading with the Enemy’ legislation ;
but contructs concluded on or after the 29th. day of March,

1949, have been in the same position as contracts concluded

with persons in any iriendly country, and no obstacles have

been or will be raised in connexion with them by reason of
the fact that a formal state of war has previously existed be-
tween the United Kingdom and Germany'’ ;

Mill-premess tikkonsegwi l-infonds ezza ia’ l-eé¢ezzjoni,
li kwindi gieghda tigi respinta, bl-ispejj i kontrs d-ditta li
ssollevatha ;

- Ugwalment respingibili hijs l-eééezzjoni l-ohra ta' l-im-
semmija ditta “‘R. T. Reuter Company Limited", fis-sens illi
d-ditta atiriéi ma ppruvaix id-driti tas-suééessjoni ghat-titolu
tad-ditta ta’ Paul Peter Mulhens li, kuf qalet id-dit.a “R.T.
Reuier Compeny Limited’', kien ir‘‘registered proprietor'’
ta:-irude mark ‘Ean de Cologne e Parfumerie Fabrik Gloken-
gasse No, 4711, Gegenubtr der Pferdeposd von Ferd, Mul-
hens'’. Jirrizulta soddisfacentement mill-provi illi d-ditta at-
tri¢i hija dik li kienet tispaccja f'Malta, qabel it-lieni gwerra
mondjali, u regghet bdiet tispacéja meia spiééa: dik il-gwerra,
il-prodotti taghha tabt it-trade marks fuq indikati — prodotti
li kienet tispaééja wkoll f'merkati ohra :ad-din,a taht l-istess
trade mark “4711", li f-1865 giet registrata fil-Germanja -
isem tal-proprjetarji ta’ l-istess ditta. Anki din l-eééezzjoni,
kwindi, qieghda tigi respinta, bl-ispejjez kontra d-dit:a li ssol-
levaths ;

Tikkunsidra fil-meritu ;

Il in virth w' “The Trading with the Enemy (Custo-
dian} (No. 2) Order, 1951, gew investiti fil-Custodian tal-
Proprjeth Nemika ghall-Ingilterra, nomina: raht it-Trading
with the Enemy Act, 1939, (a) it-trade marks kollha regis-
trati in konsegwenza ta applikazzjoni ghar-registrazzjoni
maghmula qabel it-tielet jum ta’ Setiembrun 1939, apparie.
nenti lil kull nemik, jew miZmumin jew amministrati favur
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kull nemik ('‘belonging to, or held or managed on bebalf of,
any ememy ), v lill-istess Kustodju gie mogbti d-dritt, in
rigward (8’ dawn it-irade marks, b jezeréiia l-poterr koliha
konferiti lill-proprjetarju registrat mit-Trade Marks Act,
1988; (b) u d-dritt }i jbiegh l-istess trade marks, u general-
ment 1i lagixxi in rigward taghhom kif, u taht kull decizjo-
ni mill-Board of Trade, fid-diskrezzjoni iieghu jkun jidhirlu
li jkun opporiun;

Fit-22 ta’ Gunju 1951, l-YKééellenza Lieghu 1-Ufficjal 1i
allura kien gieghed jamministra [-Gvern ta’ Malta hareg ord-
ni (Notifikazzjoni tal-Gvern nru. 170 ta' 1.1931) li in forza
tieghu gew investit; fil. Knstodju tal-Propriets Nemika, no-
winat tabi l-ordinanza lokali ~a’ 1-1939 dwar il-Kummeré tal-
Ghadu, it-trude marks kollha registrati in konsegwenze ta’
applikazzjoni ghur-registzazzjoni maghmula gabel il-tlieta $a’
Bettemnbru 1939, appartenenti li kull nemik, jew miirmuma
jew smminis rail favur kull nemik; u lill-istess kustodju gie
moghti d-dritt, kwantu yghail-istess trade marks, li jezeréita
l-poteri kollha konferiti lill-proprjetarju registrat mill-Ordi-
nanzs lokali dwar il-Protezz;oni tal-Proprjetd Industrjali
(Kap. 48), u i jbiegh l-isiess .rade marks, v generalment L
jaghmel b’dawk I-istess trade marks, b'soggezzjoni ghal kuit
direzzjoni tal-Gvernatur, dak i fid-diskrezzjonj tieghu jkun
jidhiriu opportun. Dana l-ordni evidentement ipprovda ghai
Malta dak 1 s-surriferit “‘I'rading with the Enemy (Custo-
dian) {No. 2) Order” ta' 1.1951 ipprovds ghar-Renju Unit;

L-Ordni tar-Benju Unii u dak ia' Malta jirrigwardaw
biss it-trade marks registrati in konsegwenzu 1a’ applikazzjo-
ni maghmula qabel it-3 ta’ Settembru 1939, v kwindi mhu.
miex applikabili ghat-trade marks tad-ditta atifiéi li huma
fil-kwis.joni, bilii dawn it-trade marks mhumiex registrati
f'Malta, u ghalhekk l-istess trade marks s gewx ‘'vested™
fil. Kustodju tal-Proprjeid Nemika {’Malta in rigward ta’ dawn
il-Gzejjer. 1l-Kustodju tal-Proprjetdh Nemika f Malta, il-lurc
amministratur tal-Propr.etd Tedeska, li gie msejjah mill-aitur
nomine biex )ixhed f'din il-kawza, iddikjara, difatti, illi qats
ma gew “‘vested’ fih it-trade marks “4711", jew ahjar *‘Blue
and Gold Eau de Cologne Double No. 4711, u lanqas it-
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trade-myark 'BIR’, u li lengas ma setghu jign ‘“‘vested fih,
ghaiiex-ma kienux registrati £’ Mal a qabel it-3 ta’ Settembrv
1939(fol. 62) ;

Ghalhekk dawn it-trade- marks, mhux. registrati fhﬁllh,
baqghu tad-ditta ‘attrict ;

Pikindanpidra ;
‘B, ‘nen ostenti - Lfgtt li dawk it~ rade markg mhmmau:

reg:strstl f"Malta, ii-proprijetad taghhom hija tad-ditta attriéi,
ghabiex.il-prepr;eth ial-markji s’ fabbrika, jew tal-kummeré,
ms- gehux . |- Zistenza guridika .aghha mlll-formaht& tar-re-
gietruazjoni. Din ma iikkreax. id-drift li mmgha]rha. mg jkanx
jodisti,«ghaliex .id-dritt ta’ proprietd tal-markjl jedisii indi-
pendentoment mir-vegistrazzjoni, w irpoza fuq l-istess prin-
éipji~fenersli tad-dritt komuni i minnu huma regolati J- -pus-
sesg - Lproprieth. F'dan is-sens esprimiet rubha -Qorti te’
| Taghna. fl-kawia ‘Micallef v<. Bonello”, deéita 8-
10; ta; Lul}u 1616 (Kollez. Vol, XXIII, parte I, pag 200).
Fig sentenza li biha giet definita dik il- kawza pnfrha,d — ‘‘La
pvaprietd.dei.marchi di fabbrica o di commercio non ritrue la.
sug edistenza giuridica dalla formality della registrazione. Y1
dirittaidi proprietd dei marchi si fonda sul titolo atesso da cui
dariva. il diritto .41 hmpnnfﬁ sulle rose in gnnnrafn Tnvars
il diritto di contradd:«t nguere con- marchl o segni particolari
i .prodotii della propria industria ¢ una conseguenza diretta
del dirito di. proprietd su quei prodotti strssi. Esso. percid
riposs sugli stessi principi generali del diritto comune da cui
somo regolati il possesso e la proprieta. La leyge dunque, che
proyvede alla registrazione dei marchi ¢ segni distintivi di
commeruo non tende u creare nuovi diritti di proprietd; suo
scQpo. ¢ quello di proteggere il marchio adotisto come mani-
festa.zwne di vn dirl'to naturzle, regolandone e tutelandone
lqao oo, altro & il diritto de! marchio in s stesso, ed al-
ln formalitd della registrazione; scopo fond&mentalr
dd.la legge relativa zlla regisirazione essendo semplicemente
quellp di. fare constatare la esistenza del diritto di proprief&
del marclno é di assicurarne T'inviolabilith di fronte ai terzi,
e nén gm di dare vita a quel diritto. Tale legge ha caratterz
pummen'c‘s “dichiarativo, non attributivo, i proprleth"'
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Dapa l-koncéett, alffermat f'Eafna sentenzi olhra tat-Tribu-
nale Tighea, fosthom dawk moghiija minu din il-Qorti £t-30
ta' Mejju 1982 in "'Colombo vs. Lee” (Kollez, NXVIII—
T11—041), u fit-3 ta’ Marzu 1953 in re “‘Avv. Dr. Edw.
Sammu: ne. vs, Onor. Capt, Walter Salomone et. ne.'’, gie
milqugh mill-gursprudenza lugliza u Taljana, kif gie rilevat
fui-ditada sentinza tal-Qorti ta’' -l-Appell Taghna; v f'dan il-
pont jiggova li jigi rikordat illi 1ligi iaghna li tiggoverns t-
trade marks giet modellata fuq il-ligijiet Ingliza u Taljana;

G ta' l-is esg purir huwa Lewis Boyd Sebastian, awtore-
volissimu fil-materja, li fit-trattat tieghu fuq il-ligi iat-trade
marks — Law of Trade Marks'™ — jikteb = *‘That which
i< u-ed as a trade mark is still a vade mark, registered or
unre_is ered”’. 17 jirriporta L.kliem tal-gudikat ial-High Court
of Justice fil-kawza “Ronsome vs. Grahan'| riportat fl-im-
cemmitja deciz ond tal-Qorti ta’ 1-Appell Tighna . — "The ge-
neral prin-ipte upon which the Cour s exercise urisdiction in
the e¢uss of trade moarks is that o manufaciurer who produces

an articie of merchandise......... S and who places upon it
@ mark by which it i« dis inguished from all other articles
of o similar kind................. beromes the exclusive owner of

that which is hencefor u cailed his trade imark. By the law
of this cnnn1y «— and the like law prevails in most other
civilised countries — he obtains a property in the mark..... ..
The prope:ty “bus acquircd, like all other property, is under
the protection of the law, and for the invasion of the right
of she owner of such proper:y the law affords a remedy si-
milar ip all repe-ts to that by which the possession and en-
jovment of all proper.y is secured to the owners'' (op. éit.,
1k

Malli trade mark jigi applikat u re.lment p2at fis-suq biex
jind’ka iF-kumpraturi illi l.-merkanzijs i g&ib daF it-trade
miark hija l-prodott ta’ dittc partikulari, dak -it-trade mark
1<ir, sa dak il-pont, proprje & eskluziva ta’ dik id-ditts, n hadd
i~bor mu jkollux id-drist |i jikkcpjah, langas li jappropria m-
hu minn xt parti minnu, jekk b’dik l-approprjazzjoni kumpra-
turt imprudenid jistzfn jigi- mig ubin jemmnu i jkunv qegh-
lin jakkwistaw merkunzija {abbrikats mid-ditta proprjetarja
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ta' dak it-trade mark;
T-ligi stess espressament :iddikjara, fi-art. 99 ta’ 1-Ordi-
nsnza éitada, illi r-registrazzjoni ‘‘shall not operate so as to
guarantee the reputation of a trade mark, or the validity of

the tile to the trade mark............... :

N.markji ta’ f2bbrika u ta’ kummere¢ ghindhom jigu pro-
teiti ‘f'koll Stat, tant jekk appartenenti lic-éittadin, kemm
lil stranjeri, tan: fl.ipotesi illi l-istabbiliment prinéipeli tan- -
negugjsnt li Vila jkun jappertieni jkun jinsab fit-territor;u ta’
1.Istat, kemm fil-kaz }i jkun fl-esteru. A propoZitu, Bebastian
jiktch fl.opers éitata :— ‘‘8Since trade marks are recognised
throvghout the world, and not merely in the manufacturer's
. own country, as indicative of his goods, so that rhe subjects

of any country are liable to be defrauded by goods bearing an

- imitatiop of a foreign trade mark, and any manufacturer is -
ble to suffer by the forgery of his marks abroad, the right of
- property in a trade mark is not iimited by territorial bounds.
{Derringer v, Plate, 29 Col. 202; R. Cox, 325), though «
limitation may be imposed by means of an exception of spe-
cified places by the assignor of a trade mark on assignment
{Manhattan Medicine Co. v. Wood, 108 V. 8. 218); and
aliens’ marks are protected in preciselv the same manner as
if thev belonged to Briish subjects (Collins Co. v, Cowen,
3 K. & J. 428; Rey v. Lacouturier, 25 P.R, 265; 27 ib. 268 ;
and cases at p. 99, note (a});

Tikkvnsidra ;

I, kif ga fil-bidu gie rilevat mill-atti tal-kawia jirrigul-
ta soddisfadentement pruvat li d-ditta attriéi kienet taghmel
uzu- mit-trade marks in kwistjoni, li huma proprji taghha,
fil-pjazza ta’ Malta, minn wisq gabel is-gena 1930, sakemm
skapp:at it-tieni gwerre mondjali, wisq qabel ma bdiet tagh-
mel uzn {'Malta mill-istess trade marks id-ditta *'R.T. Reuter
Company Limited’’ li, gabel ma skuppjat dik il-gwerra, kie-
net l-"‘assembly station’ illi l-istess ditta a'triéi kellha fir-
Renju Unit, fe'n l-istess trade marks kienu reZistrati f’isem
il-proprijetarju ta’ l-istess ditta atiri¢i; u dak l-uzu li d-ditta
attriét kienet taghmel minn dawn it-trade marks kienet tagh-
mlu  legalment, ghaliex kienet taghmlu legi timament, in
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kwantu ma kien jilledi l-ebda dritt i hadd iehor kelln minn
qabel in rigward ta’ dawn l-istess trade marks. Skuppjata t-
tieni gwerra mondjali, id-ditis attrici ma komplictx tispec-
¢ja 1'Malta | prodotti taghha, v ma komplietx taghmel utu
i"Mazlta mill-imsemmijin t'ade marks taghhom, iZda ghaliex
ma setghetx minhabba dik il-gwerra ;

Huwa veru li d-dri't ghall-uzu tat-irade mark jista' jin-
tilef b.n-nuqqas ta’ luzu tieghu, fi kliem jehor bl-abbandun,
ghsliex il-ligi ma timponi lil hadd il-faveri taghha ; perd hawn
wiehe] ghandu jogghod wisq attent ghall-intenzjoni, ghaliex,
biex ikun hemm l-abbandun bi¢-éessazzjoni ta’ l-uzu, hemm
bzonn illi 1. intenzjoni ta' l-abbandun tigi prevaia; f FMliem
iehor, mhux biZzejjed, ghat-telf bl.abbandun tad-dri:t ta 1-
uzy tat-trade mark, illi l-proprietarju ma komplix juzad t-
trade mark, imma hemm bzZoun li tigi pruvata l-intenzjont
tieghu li jabbanduna dak it-trade mark. A propozitu, Sebas-
tian ighid, fl-aw orevoli ktieb tieghu:— “That the right to
use a trade mark may be lost by abandonment or disuse is
too clear to need argument or the support of avthority — per
Hughes J., in Blackwell v. Dibrell — and the negleet on
the part of the owner which 1s fatal io his exclusive right
may either take the slape of cessation of user on his own
part, or of the crowth of a concurrent right in others. Each
of these depende upon intention. To eon-itute abandon-
ment™" {i.e. by cessation of w<er) an intention to abanden
m.=. be shown. Mere non-u-e* of a trade mark can no more
he said to constitrte abandonment than the mere mon-user
of a righ to Joul a stream belonging to a mill, ss an ease-
inent an be said to constitute an abandonment 6f he ease-
ment'’ (pe- Chitty J. in Monson & Co. v. Bozhm)...........
""The question of abandonment (i.e, by non interference with
‘nfringer=) is one of intention, and the burden of es'ablishing
i, lies upon the p.rty who affirms it”” (Morris Comm., in
Julian v. Hoozier); and in the same way it was said in the
High Cont of Bengal (in Orr-Ewing & Co. v. Grant, Smith
& Co.}, that the right of propery in a trade mark acquired
by nser would continue vntl it had been proved by evidence
that “he proprietor had ahandoned it'". ““In particular, where
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the -trade mark owner is ignorant of infringements taking
plece, it will not be held that he had alardoned his rights
beganse of his failure to enforce them, that failure being due
to his igporance of what was gong on (Weldon v. Dicks) ;
bat it may be assum¢d that there must be r<asonable dili--
gence shown in the defence of his rights’” (page 127 ;

- (Gbaldeqshekk, mill-fatt illi d-ditta attri¢i ma vzatx dawk
itsrade .marks fi Zmien il-gwerra, u ma hadetx passi kontra
l-kontravventvri, fil-kaz in ispecie konira d-ditta ‘‘R.T. Reu-
ter - Cofapany Limited'’, biex timpedixxi l-vzu da perti te
dinsiideditta ta’ dawn it-trade marks u r-registrazzjoni iazh-
hom. %ma jistax jigi dezunt l.abbindun ta’ I.is ess trzde marks
da parti tad-d’tta attriéi; ghaliex minn dak il-fa't ma tistax
tigi dédunta l-intenzjoni tad-di'ta attriéi li tabbanduna t-trade
marks, ghar-ragnoi illi f'dak iZz-zmien id-ditta attriéi ma set-
ghetx tezeréita kontroll frghom, u angas setghet tiehu passi
biéx timpedixxi l-vjolazejoni aghhom, lanqas per mezz tal-
Kastodjn ta'-Proprjetd Nemika — kif, milli jidher id-ditte h
- giett liamata fil-kawza tippretendi li setghet — billi, kif ga
gie. dimostrat, dak il-Kustodiu qatt ma gie invesit bil pro-
‘priéai ta’ dawn it-trade marks. Trade ma-k ma fistax igi
kummidrat estint semplicemen: ghaliex il-proprjetariu tieghu
jkum finsab fl-impoasbilitd 1i juzah u Ii jagixxi biex jimpedixxi
l-azzjont "1al-kontravventuri ;

Inoltre, l-effett ta’ gwerrs fuq trade mark mhux dak li
jestingwiha  imma biss li jJommha inattiva, Jista' liberameni
jinghad illi l-lum huwa prinéipjn stabbilit illi ma’ l-iskuppjur
tal-gwerra, id-dritt ghal trade mark spettanti 1il sudditu nemilk
ma jigix, f'dak il-hin stess, minnufth, konferit lill-Kustodju
tal-Proprietd Nemika, 'mms fil-maggur parti jibqa' inattiv.
L-Istat jista’; huwa veru, jikkonferixxi b’ligi lill-Kustodju, jew
lil xisuffidjal iebor tieghu, id-dritt ghal trade mark ta’ stranjer,
u jista! jaghmel kif irid minn dak it-trade mark; imma fl-as-
senza ta’ legislazzjon1 ‘‘ad hoc'’ it-trade mark ma jistax jig!
kunaidrot estint. Issa, kif ¢4 gie muri, fil-kaz in ispedje, it-
trade -marks in kwistjoni ma gewx ‘‘vested’’ fil-**Custodian uof
Enemy Property’’. I.-istat formali ta’ gwerra mal-Germanja,
5 ken-jimpedixxi lid-ditta attri¢i t-ezeréizzju tat-trade marks,
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spi¢éa A-crbgha ta” wara nofs in-nhar, hin tas-saif ta’ 1-Ingil-
terra, tad-9 ta’ Lulju 1931, u f'dak il-hin ghalhekk id-ditta at-
tri¢i irriprendiet id-dritt ghaii-eZeréizzju ta’ dawk it-trade
marks ii hija I-proprietarju taghhom u i kienet tuzahom fl.
pjazza ta’ Malta; liema dritt ta’ proprjeta, apparti l-uzu It kie-
net taghmel minnhom fil-pjazza ta” Maltn. jaghtiha d-dritt
ghall-protezzjoni li gieghda titiob di fronti ghad-dit'a “R.T.
Regter Company Liwmited™’;

In-nugqas ta’ oppozizzjom da parti tad-ditta atbrici 4
2mien xahrejn mill-hrug ta' Lavviz tat-ta.ba, maghioula mid-
ditta "R.T. Renter Company Limited” ghar-registrazzioni
tat-trade marks skond id-dispozizzioni kontenuta fl-urt. 91 ta'
1-Ordinanza ghall-Protezzjoni tal-Proprietd Tndustriiali, mhux
ta’ ostakolu ghall-ezeréizzin da parti tad-ditta attriéh ghallaw-
z.oni odjerna; il-ghaliex huwa risaput (Il d-difett ta’ oppoziz-
zjoni fi Zmien ix-xahrein ta’ l.imsemmi artikoiu 91 ta’ 1-Ord..
nanza éitata ma jippreklndix it-triq ghal kwalsijasi oppozizzjo-
ni futura. L-avviz fug imsemimni huwa sempliéi prekawzjoni,
u l-opponenti ghar-registrazzjoni ma ghandu ebda dover I ja-
rah, u mhux prekluz li in segwitu jqaijem oppozizzioni ghar-
registrazzjoni;

[d-ditta “°R.T. Reuter Company Limited'’, appunia gha-
liex id-ditta attriéi ma agixxietx Az-zmen ta’ xahrejn fuq indi-
kat, issollevat l-e¢cezzjoni tal-preskrizzjons ta’ xuhrejn, li hijs
kkwalifikat bhala preskrizzjoni applikabii ghall-kaz. Ghar-ra-
guni gh moghtija, u ghal dawk Ii aktar il-quddiem jigu spje.
guti, dina l-preskrizzjoni ma tezistix; imma billi l-imsemimija
ditta tippretendiha u ssolievata. bhemm bzonn, skond il-Kodiéi
tal-Procedura Civili tart. 731}, 1t tigi deciza b'kap ghaliha;

Ghar-raguniiiet @4 meghtijn, 1 ghal dawk imfissra aktar
il-qnddiem;

Tirrespingt  letterzient | blaspeiies kovten -imsermin
ditta 1i ssollevatha:

Tikkunsidra:

I l-im:emmija dtta “R.T. Reu er Company Limited"
tissnttametti, f-nnsemmi’a nota Al-fol. 49 sal-foi. 55 inkluzi.

117—118. ¥ol. XXXYII. p, TI1.
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vament tal-process, illi n-nugqas ta’ oppozizzjoni da parti tud-
ditta attriéi fiz-zmien ta’ zahrejn mill-brug ta' l-avvis tat-tal-
ba taghha ghar-registrazzjoni tal-markji, u z-imien twil 1i hal-
liet jghaddi qabel ma ntavolat din 1l-kawza, ghandhom jimpur-
taw n jgibn bhaia konsegwenza illi ma ghandhomx jigu kan-
¢ellati l-markji minnha registrati, 8kond id-ditta “'R.T. Reu-
ter Company Limited’’, in-nuqqas ta’ l-oppozizzjoni ‘‘infra
bimestre”’ ghandha tqajjem il-preZunzjoni ta’ l-assens, gha-
Hiex ‘‘qui tacet, cum loqui potest et debet, consentire videtur’’;
perd, kif gA nghad, anki jekk id-ditta atirici kienet taf bl-avviz
tai‘talba tad-dirta “R.T. Rcuter Company Limited'’ ghar-
registrazzjoni tal-markji, hija ma setghetx tagixxi minhabba
l-jstat tal-gwerra fuq riferita, u allura ma tistax tiffadcja 1-pre-
iunzjoni nvokata, Kwantu mhaghad ghall-osservazzjoni in ri-
gward tuz-zmien li d-ditta attriéi hailiet jghaddi qabel ma giet
l-guddiem b’'dina l-kawza, ghandu jigi notat, l-ewwelnett, iili
s-zmien mhux twil kif id-dita “'R.T. Reuter Company Li-
mited’’ tghid li hu; il-ghaliex, kunsidrati sewws l-provi, firri-
zulta illi z-2mien huwa pjuttost qasir (fol. 19, 66, 73, u 5 tal-
process). Imbaghad, kif gh gie aéGennat, il-ligi ma tistabbilix-
xix ebda zmien I fih i-azzjoni kontemplata fié-citati artikoli
141 u 142 ta’ 1-Ordinanza dwar il-Protezzjoni tal-Proprjet.
Tndustrijali ghandha 1igi ezercitata. Huwa vera illi, meta l-op-
pozizz;oni ma tkunx kontestwali ghut-talba ghar-registrazzio-
ni, jew meta l-azzioni ma tittiehedx 'qasir Zmien wara hi tkup
iriet ottenuta r-registrazzjoni, il-gudikant ghundu juZa éirko
spezzjoni kbira; imma dana jfisser ilii attenzjoni kbira ghand-
ha tigi prestata in rigward ta’ l-abbandun u ta’ l-akkwijexxen
za da parti ta’ win Nan gieghed jagixxi ghall-kanéellamen:
tat-trade mark. Issa, fil-kaZz in ispecje, la Jirrizulta I-abban-
dun, kif 4 fug gie muri, G langas l-akkwijexxenza, billi I-pro-
vi ma jurux, kif ghandhem jure ghall-akkwijexxenza, illi d-
ditta attriéi bagghet akkwijexxenti til-konoxxenza tal-vjolaz-
zioni li kienet gieghdha ssir ghad-danhnu taghha;

Lianqas ma hu aééettabiii dak li ssottomettiet id-ditta ‘‘R.
T. Reuter Company Limited”, illi l-oppoZizzjoni “‘infra bime-
rtre’’ fugq riferitn setghet issir mill-Kustodju tal-Proprjetd Neo-
miky; v dan ghar-raguni 3h spjegata illi t-trade marks in kwis-
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tjoni tad-ditta attrici ma gewx ‘‘vested’’ fih;

Ié-éirkustanza rilevata mill-istess ditta, il [-Kustodjn
tal-Proprjetd Nemika ta' 1-Ingilterra assenja lilha t-trade marks
in kwistjoni ma gbandha l-ebda importanza ghal dina l-kaw-
za; il-ghaliex dik l-assenjazzjoni gatt ma setghet timporta |-
assen)azzjoni ta' 1-istess trade marks ghal dawn il-Gzejjer, Dik
i-assenjazzjoni bl-ebda mod ma setghet taffetta s-sitwazzjoni
tat-trade marks in kwistjoni f'Maita, langas kieku t-trade
marks kienu registrati f'Malta qabel it 3 ta’ Settemnbru 1939,
u kienp kwindi kolpiti mill.Ordni fuq riferit 1i Zie publikat
fil-Gazzetra tal-Gvern nru. 270 ta’ 1-1951. Ii-Kustodju tal-
Proprjetd Nemika, il-lum Amministratur tal-Proprjetd Ne-
mika, xehed, difatti:— “‘“Vesting order li tohrog ghall-Kus-
todiu fl-Ingilterra lili ma tirrigwardanix; wisq anqas, jekk
proprjetd nemika ga vestita fil-Kvstodju Ingliz -igi minnu
trasferita lil terzi persuni, ma ghandix fiema ‘ipso facto’ nik-
kunsid-r, dak ‘t-trasferiment bhala opera‘iv ghaliia. Per eZem.
pju, kickv dan it-trade mark, jew dawn it-trade mark< Ii sem-
meijna, kienu registra‘i {'Malta qa'el it-3 1’ Settembru 1939,
it-trasferiment li sar l-Ingilterr. ma kiepy jaffeitn  t-trade
mark: 12’ Malta: kont inkun ir-’'d inhieghhom jena wkoll.
ta' Malta” (fol. 62 u 62 tergo) ;

Fl.abharnett, huwa risapu — © din qieghed jinghad
gheliex .issottomettietu d-ditta attrici — illi fost il-manjeri 1-
obrajn ta’ konkorrenza ille¢ita gie dejjem ritenut l.ispaéé ta’
merkanzija proprja tabt l-istess marka #a wiata minn hadd
iehor b’mod ill: tkun tista’ ssir konfuzjoni bejn iz-zewg mar-
ki; u dan anki jekk min jiddenun¢ja l-imitazzjoni jew l-uzun
tal-marka tieghu ma jkunx irregistra dik il-marka ;

(vhall-motivi prermessi ;

Tiddeéidi adezivament ghall-istanza, u kwindi ghat-tenur
tat-talbiet ta’ l-a tvr nomine, bl-ispejjez kollha tal-kawza u
relativi kontra d-ditta “R.T. Revter Company Limited”’, li
giet imsejha fil-kawza,



